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1811,  51  C?co.  3. 


1811, 

WDQP,  ^|K»rte<a>  f eft.  5, 6. 

T^nE  Petition  stated,  j^at  a  CommbsiQp  of  Bafik-    Protection  of 
•  ipptcy  i«Aed  a^Dst  *  the  Petitic^ner  Alfrtd  Wood  Commissioncn 
and  Mb  Ptetners  WiUi^  Andrew  Wood  and  John  Birch,  ''^^J^^"J*'^^^ 
of  Manchtsier,  Cotton  Meixluints ;   dieted  the  22d  of  f  •  ^^^  m 
December,  18 JO;   under  which  they  were  4wly  declared  j„g^  ^^  ^j^^^ 
Bankrupts;  and  by  the  Summons  of  the  Commissiouersy  plication  of  the 
dated  the  2d  ot  January,  1811^  the  Bankrupts  were  re-  Bankrupt  the 
quired  to  surrender  themsebres  to  the  said  Conupissioners  ^^X  ^^^^^  ^^ 
or  the  .iiia>ir  Part  of  (hem  .forthwiA  and  qn  the  IQth  JJ"  j^^"^^  J[^^ 
and  2l8|  Days  of  January^   1811^   apd  the   l6t|i  of  fo^*^' ^"  • 
Fdmmjf  next,  at  t)ie  Georfit  Im,  Manchester,  to  be  ^^^^^ij^  ^^^^ 
examined  by  the  said  Commissioners  touching  the  Disco-  ing,  good, 
aery  and  Disclosure  of  their  Estate  and  £^ts.    The    Order  on  the 
Betitioiier  in  pursuance  pf  the  naid  Summons  surrendered  Plaintiff  in  the 
himself  tp  the  major  Bart  ^f  this  CpBunisiiioners  on  the  ^^^'^"  ^^  ^^ 

Sd  of  January.  IBU.  the  Pay  aft^  it  w,as  served  on  ^  *^^    ^      , 
.         ••'  Bankrupt;  and 

(a)  X  2l(we'i  Bankrupt  Cases,  ^^«  O^^"  ^^ 

^»M.KVm.  B  bin,;P*ytheC95tt. 


CAS£S  IN  CHANCERY. 


ISll. 


Wooi>, 
EtpMt. 


tiocy  vf  iKe  Batikniffi  Xowf  i 
l8t  Vol.  132,)  has  stated  the 
•Reasons  against  the  Validity 
of  such  a  Protection :  in  ef- 
fect 1st,  that  the  Terms  of 
Reference  in  the  5th  Section 
of  the  Act  5th  George  2d, 
e.  50y  ^'  having  surrendered 
**  as  aforesaid,^  and  ^^  such 
^  **  Summons  or  Notice/'  can 
apply  only  to  a  Surrender 
after,  and  in  consequence  of, 
the  Notice,  that  the  Party  is 
declared  Bankrupt;  in  the 
first  Section  directed  to  be 
left  at  the  Bankrupt's  Place 
of  Abode,  or  to  be  served 
personally,  if  he  is  in  Prison; 
and  the  Notice,  to  be  pub* 
lished  in  the  London  Gazette, 
that  the  Commission  has  is- 
sued, and  of  the  Time  and 
Place  of  Meeting :  24,  that 
the  Submission  to  be  exa- 
mined must  mean  at  a  Tibi^, 
and  Place,  advertised  for  Cre- 
ditors to  attend:  3d,  that  the 
Protection  for  a  Period,  ex- 
ceeding Forty-two  Days>  is  a 
Violation  of  the  Language  of 
Ihe  Act:  4ihly,  that  the  Pro- 
tection is  directed  to  be  given 
tfi  order  to  his  Attendance 
upon  his  Assignees ;  who  are 
Bot  chosen  for  some  Time  af- 
ter the  Commencement  of  the 
^Forty-two  Days :  5th,  the  £vi« 


<enee  of  CoIIijMm;  wfaei% 
the  Bankrupt  apptorsv  and 
claims  Prot^tion,  imlhedi* 
ately  upon  thfc  Adjudication. 

The  following  are  the  prin- 
cipal Reasons,  that  seem  by 
a  fair  Construction  of  the 
Act  of  Parliament  to  suppori 
the  Practice,  which  has  now 
the  Sanction  of  high  Autho- 
rity; to  give  the  Protection 
upon  the  Bankrupt's  Appli» 
cation  at  any  Time  after  the 
Declaration  of  Bankruptcy. 

The  5th  Section  of  the 
Statute  5th  George  2d,  c.  30^. 
directing,  '^  that  the  bauk- 
**  nipt  shall  be  free  from  Ar« 
''  rest  in  doming  to  surre^ 
^  der,  and  from  the  actual 
''  Surrender  of  siich  BlUik- 
<'  rupt  to  th^  k&id  *Cdlhmr^ 
^  eioners  fbr  ahd  durrrig  dilb 
"  saidForfy-tmDays"fnffeii^ 
tiokied  in  Ale  B'rk  Secdon)v 
Ml  Terms  tiippiyttig  to  the  Aili 
Fenody  opon  general  Prm- 
ciples  of  Construction  sup- 
poses  a  Sarrendtr  previous  to 
its  Commencement;  and  can- 
not, without  some  Violence 
to  Language,  be  understood 
as  the  Remainder  of  the  Time 
from  the  first  public  Meet- 
ing; necessarily  short  by 
some  Days  of  that  full  Pe* 
riod,  desciibed  in  Terms  in» 
telligibla  and  plain*    A  re- 

markablf 
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mftrkmblo  Diflerence  of  £x- 
fmuoo  occurs  in  the  pre- 
ceding  Part  of  the  saioc  S«c- 
tbo;  giving  the  Bankrupt 
Liberty  to  inspect  his  Books^ 
■ot  "  for  and  during*'  but 
**  at  all  seasonable  Times 
**  hefure  fke  Expirmiiim  ^ 
^  the  Ferty-two  Days:'*  cor- 
icctly  marking  the  Distinct 
lion,  that  during  a  Part  of 
iw  ^riod  there  would  m>t> 
tzcept  io  the  Case  of  a  pro- 
nsiooal  Assignment,  he  A^ 
flgnecs;  in  whose  Presence, 
or  bj  iriiose  Authority,  the 
Inspection  is  to  be  had.  The 
sabsequent  Words  ^^  and  in 
^  Older  theieto,'^  which,  un- 
derstood as  relating  to  thp 
Bankrupt's  Attendance  on  bis 
Assignees,  would  raise  the 
sa^ie  Objection  to  a  Surren- 
der at  the  first  public  Meet- 
ing, leferwilh  moie  Propriety 
to  the  immediate  antece^nt ; 
^  tbe  better  to  cnaUe  the 
^  Bankrupt  to  make  a  fuU 
^  Discovery/' 

Such  being  the  plain  In- 
lerprttatioa  of  the  5tb  SfS^ 
«ioB,  there  is  notUng  in  any 
efbcr  Part  of  the  Act,  j^ecea- 
sarily  tc^piirtng  a  iConstnifi- 
4ioii,  not  mertly  strained ;  but 
perfectly  inconsistent  with 
Aat  IIm  Qualification  as  tp 
tte  MaAMr  of  giving  NotiCfB 

B 


isidded  in  the  first 
ifift  Tefy  special    Purposes; 
tb^t  the  Cruditom  shall  be 
di^ioctly  apprised  of  the  Pe- 
riod, within  which  they  will 
he^e     the    Opportunity    of 
proving  their  Debts,  aud  ex- 
amining the  Bankrupt:  for 
the  more  important  Object 
of  insuring  to  the  Bankrupt 
Notice,    and  marking  with    ^ 
Precision  the  Time,  w^  hei 
will  incur  the  severe  Penalty, 
imposed  pn  his  Omission  to 
surrpnder.   The.  Beiereace  in 
the  5tb  Section,  if  applied  to 
the  Npticef,   mseutioi^    in 
the  first,  may  be  wefl  leader* 
s^opd  vithout  including  ^ 
Qualificati6%  as  to  the  Mp^ 
^  giying  Notice^  ^^  W!^ 
a  particular  Vif  w  to  the  ^* 
rect  Ol^ts  of  thf^  first  S^- 
tion ;  kavii^  no  CoDuectioD^ 
and  plearly  infonsisteat^  with 
tl|e  ProvJEsione  <if  the  $tl^ ; 
but,  attending  to  tkp  expirfd    ' 
Act  Sth  Gforge  1st,  c.  %^ 
s»  }|  t^  Foundation  of  tUa 
Argum(Dnt  from  this  ||iip||psfdl 
Bielere^ce  ^hoUy  C^ls :  aa^ 
tbe  Caj^Sfe  ef  the  pifficulty  ^ 
fiQas|niing    the   ^ubacquei^ 
Ac^  is  obviQ^:  the  Aid9ptioi)i» 
aln^os^  ^n   ^erms^    of  tl^ 
Cli^uiie,  ynpoying   Penalties 
vpon  a  Viojati|Qai.of  the  Pij^* 
j^^o^l  «^t  ajjl^Kjr^  to  tfaiis 
S  importaul 


I8II* 


Exfgrtt. 
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important  Change  in  its  Na- 
ture and  Limits.  The  fdrnler 
Actgiving  the  Protection  only 
"  in  going  to,  staying  with, 
"  or  coming  from,  the  said 
*'  Commissioners,     ih     case 
*^  such   Bankrupt  shall   at- 
"  tend  the  said  Commission- 
**  ers  in  Obedience  to  any  No- 
"  tice     or    Summons   from 
**  themy"    such  Summons  or 
Kotice  y^tLS  the  proper  Evi- 
dence,   as  it  was  the  sole 
Basisy    of    the     Protection, 
granted  upon  Attendance  in 
Obedience  to  it  under  that 
Statute;  biit  those  Terms  are 
perfectly  irrelevant    to    the 
more  beneficial  and  extended 
Protection,    to    which    the 
later  Statute  gives  the  Bank- 
rupt a  positive  Right ;  not 
depending  upon  any  Sum- 
mons or  Notice  to  attend  the 
Commissioners.    TheCIause, 
irhich,   as'  it  stood   in    the 
prior  Act,  iBVidiently  had  re- 
lation to  the' particular  No- 
tice or  Summons  immediately 
preceding,  not  to  the  No- 
tices, previously  mentioned 
In  the   first    enacting  Part 
of  the  Section,  is  inadVer- 
'tcntl^  copied  into  the  sulise-  ' 
qUent  Act;  with  this  only 
'  Pifiercnce ;  that  the  N^ce 
'br'Stiihmons   is    there   de- 
icribed  ai  signed  by  the  Com- 


missioners or  Assignees :  a 
Notice  or  Summons,  signed 
by  the  Assignees,  not  being 
before  mentioned. 

The  Description  in  the  2d 
Section   of -the  Statute   5th 
George  2d,  "  the  said  Forty- 
'^  two  Days  so  appointed  as 
''  aforesaid  for  the  Bankrupt 
'^  to  surrender  and  conform 
"  as  aforesaid,'*  may  be  re- 
ferred to  the  Case,  supposed 
by  the  first.  Section,    of  a 
Bankrupt  deferring  his  Sur- 
render;   and   is  not  incon- 
sistent with  a  voluntary  Sur-> 
render  in  the  first  Instance* 
The  Surrender  to  the  Com* 
missioners  is  not  required  to 
be  in  the  Presence  of  Cre- 
ditors.    It  is  rather  a  preli- 
minary, private,  Transaction ; 
indicating     the    Bankrupt's 
Submission ;  who  is  not  ex- 
pected at  an  early  Period  to 
be  prepared  to  go  into  the 
Examination;  and  Creditors 
are  never  permitted  prema- 
turely to  compel  him. 

The  Objection  from  the 
Appearance  of  Collusion  is 
not  so  easily  answered;  but, 
though  it  must  be  admitted, 
*that  this  is. too  frequently  ob- 
vious, it  is  by  no  means  a 
necessary  Inference.  Fjrbm 
the  Uniformity  of  Time  and 
Place,  and  the  Facility  of 

obtaining 
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eVtaining  Intelligence,  when 
and  where  Commissions  are 
opened,  it  is  not  difficult  to 
suppose  a  Person,  apprehend- 
ing such  a  Proceeding,  tak- 
ing the  Means  of  ascertaining 
the    Fact;   and    reluctantly 
claiming  the  Benefit  of  a  Pro- 
cessy  which  he  cannot  resist* 
This    Objection    would    be 
easily  removed  by  appointing 
a  Meeting  on  the  Day  after 
the    Declaration*  of   Bank- 
ruptcy, (as  in  (ToocTs  Casc)» 
for  the  Purpose  of  receiving 
the  Surrender;  which,  if  re- 
quired by  the  Bankrupt,could 
not  be  refused:  but  the  pre- 
vailing Practice  is  permitted 
by  Commissioners  from  the 
proper  Motive   yf  avoiding 
Expence. 

If  the  Construction,  which 
lihis  Reasoning  attempts  to 
support,  corresponds  with  the 
Letter,  it  is  surely  most  con- 
formable to  the  Spirit,  of  the 
Law*  Equality  among  the 
Creditors  is  the  general  Prin- 
ciple of  the  Bankrupt  Law. 
With  that  View,  from  the 
Biomcnt,  when  the  Dedara- 
tion  of  Bankruptcy  ascer- 
jtains,.  that  the  Commission 
is  to  proceed,  which  may  fi- 
lially supersede  the  private 
BMDody  of  each  Individual, 
Meaas  are  provided,  by  which 
tke  Bankrupt,  not  being  then 


in  Custody,  may  be  protected 
for  a  certain    Period    from 
the  Arrest  of  any  one  Cre* 
ditor  for  the  Benefit  of  all ; 
not  however,  in  that  Stage, 
interfering  with  a  Creditor, 
who  has  so  far  advanced  his 
legal  Right,  as  to  have  tha 
Bankrupt  then  in  Custody. 
Is    it  possible   to    attribute 
to  the  Legislature  an  Ob- 
ject so  capricious,  and  irra- 
tional;  that  several    Days, 
always  including  a  Portion 
of  the  Forty-two,  ^^  for  and 
'^  during  which  the  Bank- 
rupt is  by  express  Declara- 
tion  free  from  Arrest,   are 
without   an  assignable  Mo- 
tive  to  be  lost;    while  the 
Bankrupt,  who  might  be  ac- 
tively employed  for  the  Be- 
nefit of  his  Creditors  in  ar» 
ranging   his  Afiiaurs,  driven 
from  his  Home,  and  deprived 
of  his  Property,  is  evading 
the  Pursuit  of  some  one  Cre« 
ditor,   who,  against  the  ge- 
neral Spirit  of  the  Bankrupt 
Law,  seeks  to  gain  an  Ad- 
van  tage/>verthe  others,  which 
he  can  obtain  only  in  the  In- 
terval before  the  first  Meet- 
ing ?  That  such  was  not  the 
Objecti^evident  by  tracingtbe 
Difficulty  to  it^  true  Source, 
the  Misapplication  of  Terms, 
used  in  the  expired  Act»  to 
•  a  different  State  of  Circum^ 
4  itanoetp 
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stances,  with  which  thay  have 
n»  Connection. 

It  may  be  useful  here  to 
notice  a  late  Decision  of  the 
Lord  Chancellor,  that  a  Bank- 
rupt, attending  the  Commis- 
siopcrs  under  theirSummons^ 
is  protected  even  from  the 
Process  of  the  Crown  ;  as  a 
Witness  or  Party  attending  a 
Court  of  Justice  i  if  not  un-^ 
der  the  Statute ;  and,  if,  ac- 
cording to  Lord  Coke  (Xi  Coi 
69  to  75  Magdalen  College 
Case)    the  Rule,    thai    the 


Crown  is  not  botmd  by  ge^ 
neral  Words  of  an  Act  of 
Parliament,  admits  Limita« 
tiou  from  the  implied  Inten«* 
tion^  the  Nature  and  Object 
of  the  Actf  it  is  difiicult  to 
conceivei  that  the  Legisla* 
ture  could  mean  to  place 
the  Bankrupt  in  such  a 
Situation :  exposed  to  any 
Civil  Process^  while  attend- 
ing  in  Obedience  to  the  Act 
of  Parliament,  under  the  Pe* 
nalties  of  Imprisonment  and 
Death. 


A0LL8. 

1810, 

Nov.  20. 

Implied  Satis- 
faction of  a 
Debt  From  a 
Father  to  his 
Child  by  a 
Marriage  Por- 
tion of  a  greater 
Amount. 


CHAVE  V.  FARRANT. 

TOtifi  AltOOM  by  his  Will,  dated  the  18th  of 
Jult/,  1736;  gave  to  his  Grand-daughters  Mary,  Sarah, 
and  Bet^,  Farrantf  and  to  each  Child,  that  shall  or  may 
hereafter  be  bom  of  his  Daughter  Sarah  Farrantf  and 
UviBg  at  his  Decease,  the  Sum  of  £150,  to  be  paid  to 
each  of  them  by  his  Executors  within  Six  Months  next 
after  his  Decease ;  to  whom  he  gave  and  bequeathed  tht 
same  accordingly^ 


The  Testator  died  on  ihe  40th  of  Jnbf;  leaTing  th^ 
Three  Grahd^ttghters  nfcimed  in  the  Will,  dl  bfante. 
\Mm  Farfani,  thenr  Fitther,  <fied  in  1807 ;  hatii^  by  hi^ 
W3I  devised  hs  md  Estate  to  Us  Sood,  With  Limitations 
to  their  Clnldreii  m  Tkil  find  the  nlthnate  Remamdtt*  t6 
liii  o\m  ri^t  Heirs;  aulgect  to  a  Trust  Tarm  of  fh/t 
Hondied  Yean,  to  laise  certw  I^agacies  and  Sums  qf 

Monayi 
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Mooey,  and  also  such  farther  Sum  of  Money  as  should  be* 
aofficieiit  to  pay  all  his  just  Debts^  livhether  on  Bond,  sim- 
ple Contract,  or  otherwise,  after  applying  his  Goods  and 
Gbattcb,  and  the  Part  of  his  personal  Estate,  after  be- 
queathed in  Discharge  of  such  Legacies  and  Debts^  as  far 
as  the  same  would  extend ;  and  he  gave  all  the  Residue  of 
his  personal  Estate  to  his  Executors  upon  Trust  to  apply 
the  same  in  Discharge  pf  his  Legacies  and  Debts. 

The  Bill  was  filed  by  the  Three  Grand-daughters  of  the 
Testator  BrtHm,  with  their  Husbands ;  claiming  their  Le- 
gacies of  £l50  with  Interest  under  his  Will* 

Hie  Answers  by  the  Executors,  die  Widow  and  Sons 
of  Farrani,  represented,  that  John  Farrant  maintained, 
doaAed  and  educated,  the  Plaintiffs,  his  Daughters^ 
at  an  Expence  much  exceedii^  their  Legacies  under  the 
Will  of  their  Grandfiither;  and  he  also  gave  to  or^in 
Trust  for  each  of  them  a  Marriage  Portion  of  ;£1000; 
and  no  Demand  was  made  by  any  of  them  in  his  Life- 
time :  dierefore  the  Defendants  insist,  that  the  Plaintiffii 
are  barred  of  all  Claim  to  recover  the  Legacies  under 
dieir  Grandfather's  WHL 

Sir  Samuel  Ramilly,  and  Mr.  Shadwell,  for  the  Plain* 


1810. 


Chavb 

fARRAVT. 


The  Master  of  the  Rolls. 

Upon  looking  into  the  Settlements  I  find  nothing,  from 
whicfa  any  Inference  can  be  drawn  as  to  the  Intention  ol 
Ihe  PaitieB.  In  Mrs.  Ckave*s  her  Father  covenants  to  pay 
jflOOO  for  the  Portion  of  his  Daughters.  It  does  not 
•ppav  dMt  tfia  Husbands  knew  of  die  Debts.  My  Opi« 
nion  IS,  that  the  Father,  giving  the  Portion,  must  be  taken 
as  meaning  to  satisfy  the  Debt  he  owed  as  Executor  of 
dbo  GiBodfather.    That  is .  established  in  Opposition  to 

CMdU^ 
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Chidley  v.  Lee  (a)  by  the  more  recent  Cases  Wood  ▼• 
Briant  (b)  and  Seed  v.  Bradford  (c).  In  Wood  v.  Briant 
Lord  Hardwicke  says,  "  there  are  Tery  few  Cases,  where  a 
''  Father  will  not  be  presumed  to  have  paid  the  Debt  he 
*^  owes  to  a  Daughter,  when  in  his  Life-time  he  gives  her 
''  in  Marriage  a  greater  Sum  than  he  owed  her ;  for  it  it 
^  very  unnatural  to  suppose,  that  he  would  choose  to 
^'  leave  himself  a  Debtor  to  her,  and  subject  to  an  Ac-> 
'*  count/' 

In  Seed  v.  Bradford  those  Principles  were  adopted; 
and  applied  to  that  Case ;  which  was  a  Bequest,  not  of  a 
Jt^due,  but  of  a  Sura  of  Money, 

The  Bill  therefore,  as  far  as  it  seeks  Payment  of  the 
Legacies  to  Mrs.  Chave  and  Mrs.  Poole,  must  be  dis* 
missed :  as  to  Mrs.  Marson  her  Portion  is  not  given  so  as 
to  amount  to  a  Satisfection.  As  to  her  L^cy  therefore 
^ere  must  be  a  Decree  for  Payment  f^I^, 


(a)  Pre.  in  Ch.  22^. 

(h)  Sjtk.52U 

(c)  1  Ves.  501. 

(d)  Hartopp  v.  Hartopp^ 


Ante,  Yol.XVlhm.  Bem-- 
gougk  v.  Walker^  Ante^  Vol. 
XV.  507y  and  the  Reference 
in  the  Notc^a^,  510, 


Rolls. 
1810, 

Nov. 


CADMAN  V.  HORNER  (a). 


Misrcpresenta-  rpiRE  Bill  prayed  the  specific    Performanee  of  aa 
tion,  though  ID    X     Agreement,  by  which  the  Defendant  contracted  to 

^  ^  ^^'      ^«     ^1  ^®  Fee-simple  of  certain  Premises  for  the  Sum  of 

gree,  is  an  Ob- 
jection to  a 

specific  Per-  (mJ  Em  RekUionc. 

forniance. 

Distinction  upon  a  Bill  to  rescind  th«  Contr^t 

£500 
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«£€00y  payable  by  Instalments.  The  Agreement  wav 
signed  by  bodi  Parties;  and  the  Defendant  having  re- 
ceived Part  of  the  Purchase-money,  resisted  the  Per- 
formance on  the  Ground,  that  the  Plaintiff,  who  was 
his  Agent,  had  misrepresented  the  Value  of  the  Estate; 
producing  Evidence,  that  it  was  worth  near  <£  1200;  also 
that,  the  Plaintiff  had  previously  to  the  Agreement  repre- 
sented to  him,  that  the  Houses  had  been  injured  by  a 
Flood,  and  would  require  between  £50  and  ,£60  to  re- 
pair them ;  whereas  in  Truth  the  Premises  at  the  Time 
of  the  Contract  required  no  more  than  Forty  Shillings  to 
put  them  in  compleat  Repair.  No  Evidence  of  the 
Value  of  the  Premises  was  entered  into  by  the  Plaintiff: 
but  the  Defendant  in  his  Answer  admitted,  that  the  clear 
yearly  Rent  amounted  to  £49 ;  and  stated,  that  in  1805 
he  had  purchased  these  Premises  for  £700;  and  had 
pft^rwards  expended  £300  in  repairing  them. 


a 


1810. 


Cadkav 

Horn  BR, 


The  Master  of  the  Rolls. 

The  Evidence  of  the  Inadeqiucy  of  the  Price  in  this 
Case  is  considerably  shaken  by  the  Defendant's  Admis- 
Aon  of  the  clear  Rent  of  the  Premises.  It  is  difficult  to 
conceive,  that  he  could  be  ignorant  of  the  Value ;  having 
so  recently  purchased  the  Estate ;  and  laid  out  Money  in 
the  Improvement  of  it ;  and  it  is  not  easy  to  compre- 
hend his  Conduct :  nor  does  Misrepresentation  by  the 
Plaintiff  in  r^ard  to  what  was  requisite  for  the  Repairs 
of  the  Houses  by  any  Means  account  for  the  Disparity 
between  the  Price,  paid  for  the  Estate,  and  the  Sum,  at 
"wbich  the  Witnesses  value  it :  yet,  as  upon  the  Evidence 
the  Plaintiff  has  been  guilty  of  a  D^pree  of  Misrepre-. 
aentation,  op^ratiiq;  to  a  certain,  though  a  small,  Extent, 
that  Misrepresentation  disqualifies  him  from  callii^  for 
the  Aid  of  a  Court  of  ^uity;  where  he  must  come^ 
as  it  is  said,  with  clean  Hands.  He  must,  to  entitle  hun 
|o  Relief^  be  liable  to  no  Imputation  in  the  Transaction. 

Thi* 
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1810.  "^is  19  not  a  CBut,  wfaer^  the  Court  b,  caDed  upoR  t^ 
rescind  an  Agreementy  and  to  decree  the  Conveyance^ 
executed  in  pursuance  of  it^  to  be  delivered  up  to  be 


V. 


HoaKER       cancelled^  ^hich  would  admit  a  different  Consideration. 


mmmi 


llic  Bill  was  dismissed  without  Costs. 


JtOLLS. 

1811, 

JV6. 13, 14. 1 8.  COOKE  V.  CLAYWORTH. 

General  Uulc  ry^HE  Bill  prayed,  that  an  Agreement  in  writing, 
that  a  Court  of  X  executed  by  the  Plaintiff,  may  be  declared  fraudu- 
Kquity  will        j^^^  j^^^  ^^y^    ^  against  him;    and  may  be  decreed 

mo  assis  a  to  be  delivered  up  to  be  cancelled;  and  an  Injunc^ 
Person,  who 

I^  obtained, 

or  wishes  to 

get  rid  of,  an        '^^  Plaintiff  by  his  fiiil  represented,  tliat  on  the  I  Ith 

Agreement,  or  of  June,  1807,  he  met  by  Appontn^nt  at  SpiUby  m 
Deed,  on  the  the  Comity  of  Lincoln  several  Persons ;  of  whom  he 
mere  Ground  }^  made  Purchases ;  in  order  to  pay  them  i  one  of 
of  Intoxication,  n,^    Persons     being    the    Defendant    Tmylw\    and, 

X    p  10  ,      ^^^   ^^   Business  was   concluded,    the   Plaintiff  was 
where  anyCon-  .,   ,  ,  ,  ,  ..  ,        '      .        ,        ,      _ 

trtvancc  was      P^^^^l^  upon  to  drink,  until  he  was  mtoioeated ;  ^at 

used  to  draw     i*^  ^*^  State  he  left  Spibby  about  Six  in  the  Evening, 

him  in  to  drink;  accompanied  by  Taylor;  and  they  stopped  at  the  House 

or  any  unfair    of  the  other  Defendant  ClcofwoHh ;  to  whom  also  die 

Advantage        Plaintiff  had  a  Payment  to  mdce.    They  <amd  Max  at 
made  of  his  Si- 
tuation: or  that  extreme  StAte  jof  luioxication,  idi^[iTiflriny  ^  M^U  ef  bil 
Reason  ;  which  evcQ  a^  Law  would  invaliflate  |i  Dp^. 

A  single  Witness,  not  corxoborated|  not  "suflSqient  a^aiost  jpositive  P^^ial 
by  the  Answer* 

HoHie, 


COOKB 

v. 
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Home,  drinking  with  some  other  Persons;  and  they  all  181 1, 

continued  drinkii^  for  a  considerable  Time ;  the  Plaintiff 
retumtdg  Home  about  Half  past  Two  in  a  Stale  of 
corapleat  IntoxicatioB ;  aad  die  Agreement  was  obtained  q 
frota  biBiy  while  in  that  State,  and  utterly  unable  to 
wideratiBiid,  what  he  was  doings 

Thd  Defendairts  by  their  J^nswer  denied>  that  die 
l4aiDtifF  was  solicited  to  drink ;  stating,  that  he 
coBtinued  to  do  so  of  his  own  free  Will;  and  waa 
disqualified  fh>m  transacting  Business  of  Difficulty  and 
Importance ;  that  the  Agreement  aroee  irom  Cloj/wartVt 
stating  a  Dispute  wit}i  his  Landlord ;  who  threatened  t» 
turn  him  out  of  his  Farm ;  upon  which  the  Plaintiff  made 
the  Ofler.  The  Answer  llien  stated  the  AgreetHSnt^i 
wfaidi  was  most  inaccurately  expressed :  in  Effect^  that 
Cookt  Jigrees  to  let  all  the  Lands  and  Tenements  4it 
occupied  in  the  Parish  of  Broygh^  or  elsewhere^  and 
f^in/wDOfih  and  Tuj/kr  agree  to  take  the  Land  to  jianC 
for  Twenty  Years;  to  commeace  «t  Ladjf-dc^  180$ ^ 
stating  Ae  Teimsf  aad  that  Ceoke  agrees  to  ^ve 
Possceoion  at  4he  Tune  before  mentioned:  thait  it  was 
dgaed  hy  all  the  Parties  on  the  11th  of  May,  1807; 
witnessed  by  Robert  Marshall;  iiat  it  was  prepared 
by  MarAall;  but  dictated  by  the  Plaintiff:  and  was 
executed  at  Twelve  o'CIock  at  Night. 

It  was  proved^  that  Marshall,  a  Scbootmaster^  was. 
caEed  out  of  Bed  to  prepare  the  Agreement.  Tliere  vlas 
amsdi  Coatradictioii  in  the  Evidence  as  to  the  Plaintiff's 
SitaatioD:  some  of  the  Witnesses  sttttbg,  that  he  was 
ia  a  Ugh  D^ee  of  Intoxication;  and  came  Home 
in  duit  Silaation  about  Two  in  die  Maming:  othan 
rtprtaentmg  4iim  as  perfiectly  sober  and  faUy  colnpei^iit 
to  trassast  Biuia^s* 


Sir 
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181 1.  Sir  Samuel  Romillyf  and  Mr.  Horne,  for  the  Plaintiflf!. 


This  is  an  Agreement,  fraudulently  obtained  from  a 
Clat\torth«  ^•°>  while  in  a  State  of  Intoxication ;  which  is  apparent 

on  the  Face  of  the  Agreement;  compared  with  the 
Account,  given  by  the  Defendant,  and  the  Evidence* 
The  Evidence  upon  the  Face  of  the  Instrument  is  the 
strongest:  the  Parts  interpolated,  making  this  a  binding 
Agreement  upon  the  Plaintiff,  as  a  Demise,  being  in  a 
different  Ink.  Independent  of  the  Intoxication,  a  Court 
of  Equity  would  not  only  refuse  to  perform  such  an 
Agreement^  but  would  decree  it  to  be  delivered  up.  This 
cannot  be  supported  upon  the  Principle,  stated  in  Cory  v. 
Cory(a)j  as  a  reasonable,  proper.  Agreement;  and  there 
is  Evidence,  that  he  was  drawn  in  to  drink ;  according  to 
the  Distinction,  taken  in  Johnson  v.  Medlicoi,  (b).  In 
tfiat  Respect  this  is  distinguished  from  the  Case  of  Cragg 
T.  Hobne(c);  where  the  Court  refused  a  specific  Per- 
formance of  an  A^reement^  made  in  a  State  of  In- 
toxication;  though  no  Advantage  was  taken:  a  Court  of 
Equity  not  interposing  on  either  Side  in  die  common  Case 
of  Intoxication :  but,  if  the  Party  is  brou^t  into  that 
Stiite  by  him,  who  obtains,  and  seeks  Advantage  from^ 
the  Agreement^  the Intoxiftition  is  Part  of  the  Fraud; 
which  gives  the  Right  to  Relief. 

faj  1  Fei.  19.                   '  contributed  to  make  the  De^ 

(h)  3  P.  Will,  131,  JVbfe  fendant  drunk ;  or  taken  any 

(a)t,  Advantage  of  his  Situation ; 

(c)  At  the  IMUt  May^  add  the  Matter  of  the  Rolls 

1811.    From  a  MSS.  Note  said,  he  would  not  have  de* 

it  was  stated,  that  the  Bill  creed  the  Agreement  to  be 

for  a  specific  Performance  delivered  up ;  that  the  Court 

was  dismissed  without  Costs ;  would  not  act  on  either  Side. 


though  the  Plaintiff  had  net 


The 
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^Ilie  Rule  however  against  interposii^  on  either  Side  in  18  tK 


the  common  Case  of  Intoxication  cannot  apply  in  this 

bitance.    This  Agreement,  as  it  has  been  altered,  though 

not  so  originally^  amounts  to  a  Demise;  and  upon  that   Clatwoktk. 

Groond  the  Lord  Chancellor  .upon  the  Terms  of  giving 

immediate  Possession,  if  the  Bill  should  be  dismissed, 

continued  the  Injunction  against  an  Ejectment,  brought  by 

die   Defendant.    The  Bill  in  Truth   therefore  seeks  to 

have  delivered  up,  «ot  an  Agreement,  but  a  Lease ;  which 

afipears  in  Evidence  to  have  been  converted  into  a  Leaaa 

from  an  Agreement,  after  it  was  signed 

]Mr.  Hart,  and  Mr.  William  jigar,  (or  the  Defendant 
distinguished  this  from  a  Bill  for  the  Performance  of  a 
Contract;  insisting,  that  to  obtain  this  Relief,  the  Plaintiff 
must  dhew.a  specific  Fraud  practised  upon  him;  makipg 
k  mtconsdeatious  to  retain  the  Effect  of  it:  die  Rule 
being  xJear,  diat  Intoxication  simply  gives  no  Protection ; 
the  Responsibility  is  duown  upon  the  Par^  himself, 
unless  he  can  shew,  that  undue  Advantage  v^as  taken  of 
his  Situation  by  those,  who  brought  him  mto  it  with  a 
View  to  that  Advanti^e. 

The  Master  of  the  Rolls. 

Retaining  the  Opinion  which  I  stated  in  die  Case,  that  Feb.  IS. 
was  aUuded  to  in  the  Argument,  I  tbinky  a  Court  of 
Equity  ought  not  to  give  its  Assistance  to  a  Person,  who 
bat  obtuned  an  Agreement,  or  Deed,  from  another  in  k 
State  of  Intoxication ;  and  on  the  other  {land  ought  not 
to  assist  a  Person  to  get  rid  of  .any  Agreement,  or  Deed, 
flieidy  upon  the  Ground  of  his  having  been  intojucated  at 
d^Time:  I  say  merely  upon  that  Ground;  as,  if  there 
waa^  as  Lord  Hardwicke  expresses  it  in  Cory  v.  Cory  (a), 

any  uiafiur  Advantage  made  of  his  Sitqgtion,  or  as  Sir  Jci- 

• 

(m)  1  Va.  19. 

$eph 
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1 81 1  •         ^Q^  JdyU  says  in  Johnson  v.  Medlicoit  (a),  any  Contriv- 

'^^'^         ance  or  Management  to  draw  hkn  in  to  drink,  he  might 

^^"        be  a  proper  Object  of  Relief  in  a  Court  of  Equity.    As 

^  to  that  extreme  Stale  of  Intoxication,  that  deprives  a 

Man  of  his  Reason,  I  apprdiend,  diat  e^/en  at  Law  it  would 
invalidate  a  Deed,  obtained  fipom  him,  while  in  that  Co»> 
difion*  , 

After  a  very  aittenitive  Consideration  of  the  Evidence 
in  this  Case  I  can  find  no  Ground,  on  which  upon  the 
supposed  State  of  Intoxication  of  the  Plaintiff  the  Couit 
could  be  warranted  in  decreeing  this  Deed  or  Agreement 
to  be  delivered  qp  to  becancdied.  There  is  a  Contrariety 
of  Endence  m  to  the  Fact  of  IntqxicaCion,  upon  which 
it  is  not  easy  for  dns  Conit  to  deoideu  There  are  Three 
Wiliiesses,  who  ail  sfwear,  thatnt  &e  Time  of  Eaecntion 
Ike  IHaintiff  was  perfectly  eober  and  capable  of  Bumess : 
Mmrtkatt  indeedsay^  im  ^nm  as  -capable  of  transacting 
Aniness  to  any  Extents*  ever  4ie  WW  in  Us  life.  What- 
ever Difficidty  Iinay  haw  vibdieviag  'dus  -after  ail  tbe 
•odier  Evidence,  Aat  %as  been  prodnoed,  I  sbonM  hesitate 
to  determine  a  Fact,  so  controverted,  widiont  the  Inter- 
vention of  a  Jury. 

Btt^  snppeaing  die  Intonkalion  psoved  to  a  connderable 
Extant,  stUl  tlie  In<iuiijr  would  jrenunn^  whether  ithe  Con- 
coct of  the  DefiBttdantsfaas  bean  such  jn  iofnniiih  Ground 
for  Jetting  aside  AisAgnsement  Itisadmittedptiut  tfaeup 
was  no  (previoui  Dsagn  in  bringing  about  the  Meeting  art 
die  Defendant's  Houses  dieJUUetaling,  dmt  die  Plain- 
tiff's callingthera  was  the  PropoaticNi  of  llie  Plaintiff 4o 
Xi^lmu  As iodie Plaidlirdi rbeigg  drawn  in  to.drnlk  by 
Conlstvanfie  and  Managsinflnt,  it  ai^  .-he  nbsennd,  4iBt 

r«>>  S  p.  ff^tU.  130,  Note  {•J- 

tlie 
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tbe  Drinkii^  was  not  introduced  on  Account  of  bis  coin«  1 8 1 U 


iog  there,  nor  after  he  came  there :  but  a  Company  en- 
ga^ed  in  drinking^  he  joined  them.  One  Witness,  Mary 
Hall,  says,  the  Plaintiff  was  pressed,  and  almost  forced,  by  q^j^  ywohtii, 
Clayworth  to  drink  :  but  her  Testimony,  not  being  corro- 
borated by  any  other  Witness,  cannot  prevail  against  th« 
Denial  of  that  Fact  by  the  Answer  (a). 

As  to  the  Manner,  in  which  the  Treaty  was  introduced, 
Tedlei/j  the  only  W^itness  upon  that,  represents  it  as  pro- 
ceeding entirely  from  the  Plaintiff;  that  the  Defendant  so  fat 
from  holding  out  any  Inducement,  ratlier  hesitated  to  ac- 
cept the  Offer,  There  is  no  Pretence,  that  the  Offer  was 
in  its  own  Nature  such  as  necessarily  discovers  Absence  of 
JiK^rm^nt  in  the  Person  making,  or  a  Degree  of  Unfair- 
in  those  accepting,  it. 


In  this  State  of  the  Evidence  I  cannot  possibly  hold^ 
diat  tbe  Plaintiff  was  by  Contrivance  and  ISTanagcment 
drawn  in  to  drink ;  or  that  any  unfair  Advantage  was  taken. 
of  his  Intoxication,  to  obtain  an  unreasonable  Bargain. 
As  to  the  Doubt  appearing  on  the  Face  of  the  Paper^ 
whether,  as  it  stands,  it  contains  what  was  dictated  to  the 
Pbuntiff,  read  to  him  by  Marshall,   and  aftervi'ards  by 
himself,  the  Livestigation  of  that  Point  will  be  open  at 
Law  upon  the  Trial  of  any  Action,  founded  upon  this  In« 
ttrament;  and  can  be  much  better  made  there  than  here; 
Here  indeed  that  has  not  been  examined :    it  was  only 
idverted  to  in  the  Course  of  the  Hearing.    Tliat  the 
Piper  was  not  at  first  written,  as  it  now  stands,  is  quite 
tppaient ;  and  it  will  be  rather  difficult  for  the  Witnesses, 
pnrfesflng  to  have  given  a  (nil  Representation  of  the  Trans- 
action, to  account  for  their  entire  Silence  as  to  all,  that 
Bssthave  been  said,  or  done,  before  the  Paper  was  brought 

(a)  See  Evans  v.  Bicknell,      India    Company  v.  Donald^ 
iirte,Vol.  VI.  174.  TkeEast     Ante,  Vol.  IX.  375. 
Vol.  XVill.  C  int« 
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IS  11.  ^^(0    i^  present  State  by  the  Introduction  of  tlie  first 

^^^"^  Clause,  and  the  consequential  Erasures  and  Alterations. 

ooK  rpjj^^  however,  as  1  have  said,  will  be  for  another  Tribii* 

C«  Two&TH     °^'  ^^^  *"  ^**  View  I  have  taken  of  the  Case  I  can  da 

nothing  but  dismiss  die  Bill  without  Costs,  and  dissolve 
tke  Injunction. 


ISIl, 
March  21.  LAVENDER,  Ex  parte. 

Commission  of  fTT^HE  Prayer  of  this  Petition  was,  that  a  separate  Com** 
Bankruptcy  JL     mission  of  Bankruptcy  against  tho  Petitioner  mighl? 

superseded,    to  ^  superseded.     The  Bankrupt  had  not  surrendered  under 

r      ^    ..    that  Commission :  but  a  joint  Commission  bein<;  takea 
cutioD  for  o^iut-  ,         ,  "^  ^ 

Una  to  surren-  ^^^  afterwards  against  him  and  another  Persort,  he  surren- 
der under  Cir-  dercd  and  passed  his  Examination  under  that :  and  was  im- 
cumstances  of  mediately  apprehended,  taken  before  a  Magistrate,  and 
erroneous  Ad-  committed  for  tlie  Felony  by  not  surrendering  to  tlie  for- 

viccinolraud;  mer  Commission ;  and  the  Prosecution  was  actu^ly  in- 
wid  another        ^^;^^^^^ 

Commission  is- 
sued proceed- 
ing. The  Petitioner  by  his  Affidavit  stated,  that  he  was  ad- 
vised, that  a  separate  Commission  could  not  be  taken  out 
by  m  joint  Creditor  ("a^;  that  he  had  no  criminal  or  fraudu- 
lent Intention ;  but  under  an  Opinion,  that  the  Advice  he 
had  received  was  legal  and  proper,  and  from  that  Cause 
alone,  he  was  induced  not  to  surrender. 

Sir  Samuel  Romil/y,  and  Mr.  Hall,  in  support  of  the 
Petition,  admitting,  that  it  is  now  settled,  that  a  separate 

foj    Ex  parte   Dttastet,      XIV.  604,  and  the  References 
^#/c.  Vol.  XVII.  247.    Ex      in  the  Note  (aj,  605. 
pmrte  Mkcrmamy  Jute,  Wl 

Comunsmm 


*  . 
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Commission  may  bsue  on  the  Petition  of  a  joint  Credi-  I8tl. 

tor,  observed,  that  it  was  a  Point  of  some  Novelty ;  m-  .  ^^^'^ 
traduced  by  the  Case  Ex  parte  Elton  (a) ;  and  pressed^  ^  ^^^^  ' 
that  under  these  Circumstances,  the  Mistake  of  a  Solici- 
tor;  without  any  Intention  of  Fraud,  and  a  joint  Commis- 
non,  free  from  Objection,  subsisting,  the  sejiarate  Com- 
nussion  should  be  superseded ;  as  was  done  by  Lord  Mac* 
dtsfield  (b). 

Mr.  Parker^  for  the  Assignees,  suggested,  that  the 
Advice  was  given  for  an  interested  Motive ;  with  the  Vieit 
to  a  joint  Commission. 

The  Lord  Chancellor  at  fii-st  hesitated;  observing^ 
tbat^  though  the  Advice  might  have  been  given  with  thel 
View  to  a  joint  Commission,  if  the  Bankrupt  acted  ho- 
nestly imder  it  from  the  Influence  of  that  Impression  alone^ 
the  Proseciition  was  Very  harsh,  yet  that  Ignorance  of  the 
Law  would  tiot  protect  hini  upon  the  Trial  of  an  Indict^ 
moat;  though  certainly  a  Pardon  would  be  granted  in 
nich  a  Case.      His  Lordship  however  at  length  upon 
the  Authority  referred  to  made  the  Order,  superseding 
the  Commission,  with  Costs  out  of  the  Estate. 

(a)  Ante,  Vol.  III.  238.        1  Atk.  2S1. 

(b)  Se«  Ea  parte  We^d, 
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1810, 

Dec.  to. 

1811, 

Jan.  23.  25.  BOULTBEE  V.  STUBBS. 

JprUli. 

Creditor,  hav.  J^HOMAS  BouUbee,  being  called  upou  \>y  the  De- 
'"k*"^^  .  fendanty'who  wasbis  Banker,  for  Secunty,  procured 

.  jtf.  A  ^^  Brotber  Charles  Boultbee,  as  Surety  to  join  him  in  a 
with  a  Surety  ^^^^  for  <£  10,000;  with  a  Stipulation,  that  Charles,  the 
taking  a  Mori-  Surety,  was  to  be  liable  only  to  the  Extent  of  «£6000;  if 
gage  from  the  upon  the  Account  that  Amount  should  be  due.  Upon  a 
principal  Debt-  subsequent  Settlement  of  the  Account  the  Balance,  due 
or,  and  agree-  ^  ^^g  Banker,  appearing  to  be  i:9500,  Thomas  BouUbee 
'"^  gave  him  a  Mortgage  for  <£^1000 :  it  was  agreed  between 

Instalments        A^™^  that  die  Residue  should  be  paid  by  Instalments : 
secured  by         ^^  ^  Warrant  of  Attorney  was  given  to  confess  Judgment 
Warrant,  &c.    for  the  Balance,  but  expressly  without  Prejudice  to  any 
without  Preju-  Security  Stubbs  now  holds  for  the  said  Sum,  or  any  Part 
dice  to  any  Se-  thereof.    The  Surety,   being  afterwards  sued,  filed  the 
curity  he  now    jjjj, .  ^^  ^^^^^  ^^  ^  Injunction, 
holds,  Injunc- 
tion granted 
aeainst  suing         ^^''*  ^^^^^9  Serjeant  Palmer^  and  Mr.  Heald,  m  support 

Ike  Surety.        ^^  ^^  Injunction ;  cited  Rees  v.  Berrington  (a),  and  Lam 

▼.  The  East  hidia  Company  (b). 

Sir  Samuel  Romilly,  and  Mr.  Wingfield,  for  the  De- 
fendant 


The  Lord  Chancellor. 

The  Law  of  this  Case  is  perfectly  clear.  The  Circum- 
stances upon  the  Face  of  the  Bond  are  these.  The  De* 
fendant,  a  Banker,  unwilling  to  give  Thomas  BouUbee 
Credit  to  the  Amount  he  wished  upon  his  own  personal 
Security,  or  upon  the  Credit  and  Security  of  the  different 

(€)  Ante,  Vol.  II.  5iO.         (h)  Ante,  V#l.  IV.  824. 

Billf. 
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BHIs  tnd  Notes,  which  he  shduld  paj  into  the  Bank  in 
die  Course  of  his  dealing,  required  a  Bond  for  i^lO^OOO 
from  him,  and  from  his  Brother,  as  Surety ;  under  whidi 
die  Surety  was  to  be  liable  only  to  the  Extent  of  ^6000 ; 
if  upon  the  Account  that  Amount  should  be  due.  On 
the  Settlement  of  Accounts  a  Balance  of  £9500  appear* 
ing  to  be  due,  it  is  clear,  that,  if  Thomas  Baultbee,  the 
principal  Debtor,  had  given  a  Mortgage  for  £3500,  that 
Security  might  have  been  given,  and  taken,  without  Pre- 
judice to  the  Bond:  but  a  Mor^ge  was  given  for 
£4/000 ;  reducing  the  Debt  therefore  below  £6000  ;«and 
as  to  the  Residue  of  the  Debt  it  was  provided,  that  it 
dhould  be  paid  by  certain  Instalments,  fixed  by  the  Id- 
struDient* 


1810-1U 


BOULTBKX 

V, 

Stubbs. 


The  Consequence  of  this  Transaction  in  Equity  is,  that, 
Ae  Surety  continuing  liable  for  the  Sum  of  £5500,  re- 
maining due  upon  die  Settlement  of  Accounts,  and  the 
Creditor  agreeing  with  the  principal  Debtor  to  postpone 
his  Remedy,  changing  his  immediate  Right  to  sue  to  a 
Right  to  call  for  certain  Instalments,  the  Effect  of  that 
Agreement  is,  that  in  Equity  the  Ri^t  against  the  Surety 
is  gone.     It  is  in  vain  to  say,  the  Indulgence  to  the  Prin- 
dpal  by  taking  the  Mortgage,  and  "giving  Time,  may  be 
for  the  Benefit  of  the  Surety.    It  is  in  most  Cases  for  the 
Advaatage  of  the  Surety ;   but  the  Law  takes  so  little 
Notice  of  that  Circumstance,  that  if  the  Acceptor  of  a    Bankruptcy  of 
Bill  becomes  Bankrupt,  the  Holder  must  give  Notice  to  Acceptor  does 
the  Drawer ;  as  another  Person  has  no  Right  to  judge,  not  dispense 
what  are  his  Remedies ;  and  the  original  implied  Contract  ^'^^  Notice  to 
bemg,  that,  as  far  as  the  Nature  of  the  original  Seciirity  ^^®  I^rawer. 
irill  admit,  tlie  Surety,  paying  the  Debt,  shall  stand  in 
die  Place  of  the  Creditor. 


The  Cases,  that  have  been  alluded  to,  and  there  is  a 
gr&it  Variety  Of  them,  are  those  of  a  Creditor,  entering 
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appear. 


Instance ;  with  a  Stipulation,  that  it  shall  not  prejudice 

bis  Remedies  against  others,  who  are  liable  as  Sureties, 

Stubbs         '^®  ordinary  Case  is  that  of  Compositions  upon  Bills, 

Composition     ^^^  Answer  given  is,  that  by  the  Agreement,  reserving 

vith  Reserve  of  the  Creditor's  Remedy  against  Sureties,  the  Situation  of 

the  Kemcdy        the  Surety  is  iiot  varied ;  and  this  Doctrine  has  been  held 

against  Sure-      at  Law  as  well  as  here:  but  I  agree,  that  a  Stipulation 

ties  valid ;  but  ^f  ^^^  jq^j  j^  j^  ^^y  q^^  3^  ^^^  ^^^^^^^  ^^at  it 

^  ^  must  be  seen  plainly ;  and  the  true  Question  is,  whether 
these  Words  in  the  Warrant  of  Attorney,  "  without  Pre- 
'^  judice  to  any  Security,"  mean,  that  this  Bond  was  to 
be  saved  against  the  Surety;  the  Demand  upon  which 
was  intended  to  be  arranged  by  that  very  Transaction  • 
or,  whether  the  Meaning  of  those  Words  is  not,  that,  the 
principal  Debtor  being  in  the  Habit  of  giving  Securities 
to  the  Creditor  from  Time  to  l^ime,  this  Transaction 
should  liquidate  the  Matter  of  the  Bond ;  but  should  not 
prejudice  the  Banker's  Right  as  to  other  Securities  in  his 
Hands.  If  that  is  the  Meaning  of  this  Transaction,  it 
puts  an  End  to  the  Right  against  the  Surety :  if,  on  the 
pther  Hand,  the  Object  was  to  give  as  extensive  a  Re-, 
medy  as  was  given  in  Mr.  Burke^%  Case('a^,  theh  that 
Case  and  many  others  must  govern  this.  My  Opinion  is, 
that  it  was  not  intended  to  save  this  Bond  among  other 
Securities ;  the  saving  of  which  Securities  m  ill  give  a  rea* 
sonable  Interpretation  to  these  Words  in  the  Warrant  of 
Attorney. 


1311, 
/fl».  23.  The  Motion  to  dissolve  the  Injunction  was  renewed 

Mr.  Hartf  Serjeant  P aimer ^  and  Mr.  Heald^  for  the 
PlaintiflF. 

(a)    Cited   by   the  Lord      809,  Ex  parte  Gifford. 
pkanccllor,  Ante,    Vol.  VI. 

Tha 
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The  Provision  of  this  Warrant  of  Attorney,   that  it       1810-11. 
thall  be  without  Prejudice  to  any  Security  the  Defendant      _   '"^''^ 
holds  for  the  said  Sum,  or  any  Part  thereof,  is  singular,  ^ 

if  he  is  at  Liberty  to  the  E&tent  he  contends.  It  is  clearly  Stvbbs. 
decided,  that  a  Discharge  of  the  Principal  by  Contract 
discharges  tlie  Surety ;  and  that  Rule  has  never  been  con* 
troule(i  by  such  a  general  Reservation  of  Securities^  which 
cannot  have  tlie  Effect  of  saving  the  Right  of  the  Cre- 
ditor to  proceed  against  the  Surety^  and  by  that  Circuity 
obtain  Pav  ment  of  the  Debt,  from  wliich  the  principal 
Debtor  was  discharged.  In  Burke\  Case  (a),  mentioned 
by  your  Lordship,  the  saving  in  the  Discharge  had  the 
Effect  of  leaving  the  Creditor  at  Liberty  to  proceed  against 
the  Surety:  but  that  has  no  Application  to  a  general 
Discharge  of  the  principal  Debtor  by  Agreement  between 
Lim  and  the  Creditor ;  to  which  the  Surety  was  no  Party ; 
of  which  he  had  no  Notice  ;  who  was  treated  as  a  Per- 
son entirely  unconcerned  and  unconnected  with  the  Trans- 
;actioii. 

The  Prmciple,  resulting  from  Ex  parte  Rusltforth  (b)f 
is,  that  whatever  Benefit  is  contracted  for  as  between  the 
{vincipal  Debtor  and  the  Creditor  is  considered  as  con- 
tracted for  on  behalf  of  the  Surety  to  the  same  Extent. 
This  Creditor,  contracting  for  farther  Security,  in  addi- 
tion to  those  he  has,  engaging  not  to  proceed  against  the- 
Debtor,  and  extending  the  Period  of  Payment  by  Instal- 
ments, must  be  understood  as  contract!!^  not  to  take  any 
Proceeding,  that  may  mediately  or  immediately  call  upon 
die  Debtor  in  any  other  Manner.  The  Alteration  of  the 
'lime  and  Mode  of  Payment,  to  which  the  Creditor  has 
consented,  cannot  have  Effect ;  unless  it  extends  to  the 
Surety;  who,  if  compelled  by  an  Action  to  pay  the  Debt, 

(a)    Cited    by   the  Lord      809,  -Ex  parte  Giford, 
CkdJtcellory  Jute,    Vol.    VI.  (tfj  Ante,  Vol.  X.  40p. 
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could  immediately  recover  against  the  principal  Debtor, 
That  clearly  could  not  be  the  Intention  of  these  Parties  : 
othen/i'ise  this  Contract  for  additional  Security  can  mean 
nothing :  or  rather  would  have  the  Effect  of  disabling  the 
Debtor  to  pay  the  Debt ;  the  Discharge  of  which  b  his 
professed  Object ;  devesting  out  of  him  the  Estate^  which 
forms  the  Fund  for  Payment,  without  attaining  that  Ob- 
ject. Upon  the  Defendant's  Construction  of  these  Word* 
he  might  the  Day  after  this  Transaction  have  arrested  the 
principal  Debtor  upon  the  Bond.  The  Security  is  not  * 
in  Substance  prejudiced  by  this  Delay  of  Payment.  At 
least  the  Plaintiff  ought  not  to  be  called  upon,  until  the 
Principal  has  made  Default  in  Payment  of  the  Instal- 
ments. 


Burke^s  Case  is  merely  that  of  Two  Sureties  :  One  dis- 
charged by  the  Creditor,  proceeding  against  the  other; 
who  called  upon  the  Court  to  consider  him  as  discharged 
by  the  Act  of  the  Creditor ;  and  he  was  discharged  upon 
the  Principle  of  Nesbit  v.  Smith  (a),  and  Rees  v.  JBcr- 
rington  (b).  In  Wright  v.  Simpson  (c)  your  Lordship 
lays  down  the  Principle,  that  the  Benefit,  for  wUdi  the 
Debtor  contracts  on  his  own  Account,  he  contracts  for 
pn  Account  of  the  Surety ;  and  the  Creditor  is  bound  to 
the  same  Extent  as  to^  both.  Wherever  therefore  the 
Principal  gets  Time,  the  Surety  is  entitled  to  the  Benefit 
of  it:  else  he  is  precluded  from  the  common  Equity  of 
compelling  the  Principal  to  discharge  him  by  payii^  the 
Debt.  Anotlier  general  Principle  is,  that  the  Surety  is 
V  entitled  to  the  Benefit  of  all  Transactions  between  the 
Creditor  and  the  principal  Debtor.  The  Creditor  is  not 
bound  to  proceed ;  but  may  remain  passive :  if  however 
Jie  does  pioceed,  and  afterwards  gives  Time,  the  Surety 


(a J  2  Bro.  C.  C.  579- 
(IfJl  Ante,  Vol.  II.  540. 


(c)  Ante,  Vol.  VI.  714. 
See  734. 
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mdUl  hare  the  Benefit  of  that;  as  jour  Lordship  states  (a) 
in  Wright  ▼.  Simpson. 

The  Relief  of  the  Surety  b  also  supported  by  English 
y.  Darley  (b). 

Sir  Samuel  Romilfy,  and  Mr.  Wingfield,  for  the  Di^ 
feodant 

All  these  Cases  of  Relief  to  the  Surety  have  gone  upon 
Ais ;  that  Time  ^ras  given  to  the  Principal.  In  this  Cast 
Judgment  being  confessed  under  the  Warrant  of  Attorney 
expressly  without  Prejudice  to  any  Security  the  Creditor 
holds^  the  Surety  sustains  no  Injury  whatsoever.  H« 
mi^t  have  called  upon  the  Creditor  Jo  enforce  hb  De« 
mand  against  the  principal  Debtor  equally  after  this  Judg« 
ment  confessed,  as  before.  In  all  the  Cases  referred  to 
Ac  Creditor  had  put  that  out  of  hb  Power;  and  upon 
diat  alone  the  Surety  was  discharged.  This  Transaction, 
by  which  the  Creditor  obtains  Part-payment,  and  a  Mort- 
gage, b  highly  advantageous  to  die  Surety ;  relieving  him 
m  a  very  considerable  Degree  from  hb  Obligation  ;  leav- 
ing all  the  Remedies  he  could  have  called  upon  die  Cre- 
ditor to  enforce  against  the  principal  Debtor  still  subsbt- 
log ;  and  under  these  Circumstances,  the  Surety,  sustain- 
ing no  Delay  or  Ihjury,  and  having  all  die  Benefit  of 
thb  Transaction,  claims  in  a  Court  of  Equity  to  be  wholly 
discharged  upon  the  strict,  technical.  Rule,  that  Time, 
given  to  the  Principal  without  Consent  of  the  Surety, 
discharges  die  Surety.  Your  Lordship's  Words  in  Wright 
V.  Simpton  are  Bot  to  be  understood,  that,  having  brought 
an  Action,  the  Plaintiff  must  proceed  with  die  utmost 
B^oar ;  referring  to  the  Decisions,  establishing  the  Prin- 
ppleSf  jthat  have  been  stated.    In  Rees  v.  Btrrington  thb 
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(•)  Ante,  Vol.  VI.  734. 
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Court  vrould  have  injoined  the  Creditor,  proceedbg  upoa 
the  Bond,  though  at  the  Instance  of  the  Surety.  Is  that 
the  Case  here  ?  Would  this  Court  have  restrained  a  Pro- 
ceeding upon  the  Bond  against  the  express  Contract,  re- 
serving the  Right  to  proceed  upon  it  notwidistanding  the 
new  Security ;  and  no  Time  being  given ;  by  which  the 
Surety  could  be  affected  either  iu  Equity  or  at  Law  ? 


The  Lord  Chancellor. 
This  Question  is  now  presented  to  me  in  quite  a  new 
Point  of  View.  Upon  the  former  Occasion  it  was  argued, 
as  if  the  immediate  Right  of  Action  against  Thoman 
BouUbee,  the  principal  Debtor,  was  gone.  It  is  clear, 
that,  if  he  might  have  been  forthwith  sued,  and  Execution 
had  against  him,  as  the  Fruit  of  that  Suit,  the  Surety  is 
not  injured;  and  on  the  other  Hand,  that,  in  general, 
if  Time  is  given  to  the  Principal,  the  Surety  is  dis- 
charged. The  Objection  to  the  Reserve  of  Remedy 
against  the  Surety  consists  in  the  Interest  the  Principal 
has ;  that  the  Siu-ety  shall  not  be  applied  to.  It  is  said, 
that  the  Principal  cannot  by  Contract  deprive  himself  of 
the  Benefit^  derived  from  that  Forbearance;  and  there 
certainly  have  been  Decisions,  that,  if  Time  is  given  to 
the  Principal,  reserving  the  Right  to  go  against  the  Surety, 
the  Principal  cannot  raise  the  Objection  upon  his  Right  to 
Time  as  against  the  Surety;  as  there  is  the  Contract  of  the 
Principal,  arising  out  of  the  Contract  for  Reserve  against 
the  Surety,  that  the  latter,  if  the  Creditor  goes  against  him 
shall  not  be  deprived  of  the  Benefit  of  the  Contract  as 
against  the  Principal.  That  was  Burkes  Case;  as  to 
which  1  will  look  at  tlie  Note  I  have.  If  the  Contract 
for  Reserve  against  the  Surety  prevents  his  Remedy  against 
the  Principal,  that  Contract  for  Reserve  will  not  do :  but 
the  Question  is,  whether  it  does  in  Law  deprive  the 
Surety  of  that  Benefit.  It  may  in  many  Cases  be  a  very 
rational  Provision^   that  the  Principal  shall  have  Time, 

provided 
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fnmieAhe  can  have  it  without  Prejudice  to  the  Benefit  ]  810-11. 

4)f  the  Remedy  against  the  Surety;  which,  though  worth  ^-^^^^    . 

nothing  at  pi^sent,  may  in  a  Year's  Time  be  very  valu-  Boultbe« 

able ;  and  the  Creditor  may  very  reasonably  mean  to  se-  ^     ' 
/cure  the  Benefit  of  that  Coutingency. 


1811, 
The  Lord  Chancellor  granted  the  Injunction.  J^ril  lu 


ISll, 
DASH  WOOD  V.  PEYTON.  April  1,2. 

Arffy2,5.6. 10* 

SIR  Thomas  Peyton  by  his  Will,  dated  the  Ulh  of  Ja-    No  Devise  by 
rmaryy  1765,  devised  real  EsUtes,  and  also  the  Ad-  Implication 
irowson  of  Doddingion,  to  the  Use  of  his  Nephew  Henry  ^^^^"  ^^^  ™^^ 

Dashwood,  afterwards  Sir  Henry  Peyton,  for  Life,  with  ^ 

T*        .    .  ,  .     /*  ,      .       ^         .    rr.  -1  **  1  erroneeus  Cofi- 

Kemamder  to  his  first  and  other  Sons  m  lail  Male,  to  ^^^p^jQ^  ^r 

the  Plaintiff  James  Dashzoood  and  his  first  and  other  S«n3  Right. 
and  several  Remainders  over;  with  the  following  Direq-     As  to  an  i ra- 
tion :  plied  Election, 

the  Will  impos* 

"  I  do  hereby  order,  will  and  direct,  if  the  Living  of  ing  an  express 

''  Doddington  in  the  Isle  of  Ely  in  the  said  County  of  Election  in  Fa- 

"  Cambridge  shall  happen  to  become  vacant  by  the  Death  ^^^  ^^  another 

"  or  Resignation  of  the  present  Incumbent  or  otherwise      .       '  ,     y  ' 

f*  while  my  said  Nephew  Henry  Dashwood  shall  be  ii^  lidityof  aBond 

of  Resignation  of  a  Living  in  Favor  of  a  particuKr  Porson  and  not  to 

accept  a  Bishopric,  (the  latter  not  directed  by  the  Will),  and  whether 

to  be  considered  upon  the  Principle  of  Marriage  Brocage  Bonds,  as 

against  public  Policy,  or  as  a  corrupt  Transaction,  with  reference  to 

which  the  Court  would  not  act,  Quare. 

f*  Possession 


ng 
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'^  Possession  of  the  Estates  hereinbefore  by  i%e  given  or 

^  limited  to  him  as  aforesaid,  then  and  in  such  Case  be 

'^  the  said  Henry  Dashwaod  sliall  and  do  present  his  said 

^'  Brother  James  Dashwood  to  the  said  living  and  Rec- 

"  tory  of  Doddington'^ 


At  the  Death  of  Sir  Thomas  Peyton  the  living  of 
Doddington  was  full :  Dr.  Proby,  afterwards  Dean  of 
Jjitchfieldf  being  the  Incumbent.  Sir  Henry  PeytoUy  being 
seised  for  his  Life  of  the  devised  Estates  and  the  Advow- 
M)n,  and  being  also  seised  of  the  other  Estates  in  the 
County  of  Suffolk,  which  he  had  Power  to  dispose  of,  by 
his  Will,  dated  the  10th  of  Ja/itiaf^^,  1789,  reciting,  that 
he  was  seised  or  entitled  for  Life  under  the  Will  of  his 
Uncle  Sir  Thomas  Peyton  among  other  Estates  of  or  to 
the  Advowson  of  the  Rectory  of  Doddington,  with  Re- 
mainder to  his  eldest  Son  Henry  in  Tail  Male,  with  di- 
vers Remainders  over,  "  subject  to  a  Direction  in  said 
''  Willy  that  my  said  Brother  James  Dashztood  should  bt 
'*  presented  to  said  Rectory,  when  it  shall  next  become 
^  vacant,  which  it  is  my  Wish  may  be  complied  with, 
^*  now  I  do  hereby  declare  it  to  be  my  Desire  and  earnest 
^'  Wish,  that  in  case  upon  the  Vacancy  of  the  said  living 
*'  by  the  Death  or  Promotion  or  Resignatbn  or  other 
^  Act  of  the  present  Incumbent  the  said  James  Dash^ 
*^  wood  shall  not  be  then  living,  or  shall  decline  to  accept 
^'  of  the  said  Presentation,  or  in  case  the  said  Rectory 
^*  shall  again  become  vacant  after  the  said  James  Dash* 
<'  igH>od  shall  have  been  presented  to  and  accepted  said 
'*  Presentation,  then^and  in  either  of  such  Events  my  said 
"  Son  Algernon  Peyton  may  be  presented  to  said  Rec- 
**  tory  or  Living  of  Doddington  as  soon  as  he  shall  be 
*^  qualified  and  willing  to  accept  of  said  Presentation ;  and 
*'  that  in  order  thereto  in  case  at  any  Time  after  such 
**  Vacancy  as  is  last  hereinbjefore  mentioned  and  before 
''  my  said  Son  Algernon  shall  be  qufJified  and  willing  to 

'*  accept 
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^  accept  of  said  Presentation  the  said  Rectory  sbali  be- 
^  come  vacant,  siich  fit  Person  or  Persons  successively, 
«  ^ving  a  Preference  therein  to  my  Nephews  according 
^  to  their  Seniorities,  shall  be  presented  to  said  Rectory 
^  upon  his  or  their  executing  a  Bond  in  a  sufficient  Pe- 
^'  nalty  for  Resignation  of  said  Rectory  upon  the  Event 
**  of  my  said  Son  Algernon  being  qualified  and  exprei- 
^  iiog  a  Desire  to  accept  of  said  living." 


1811. 
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The  Testator  then  gave  and  devised  all  his  Freehold 
and  Copyhold  Estates  in  the  County  of  Suffolk  to  his 
Wife  for  Life ;  and  after  her  Decease  to  Sir  John  Rout 
mS^John  Heighamj  and  their  Heirs,  upon  Trust,  that,  in 
case  the  Testatoi^s  Son  Henry  Peyton  shall  as  soon  as 
conveniently  may  be  after  his  attuning  the  Age  of  Twenty- 
one  Years  secure  to  or  in  Trust  for  the  Testator's  Son 
Algernon  Peyton  the  Presentation  of  the  said  Rectory  or 
living  ^*  according  to  my  Wish  and  Desire  hereinbefore 
M  by  this  my  Will  expressed,"   then  his  said  Trustees 
should  convey  the  said  Estates  '^  unto  my  said  eldest  Sou 
^  Henry^  his  Heirs  and  Assigns  for  ever :  but  if  my  said 
^  Soo  shall  refuse  or  neglect  to  secure  said  Presentation 
'*  to  my  said  Son  Algernon  by  the  Space  of  Twelve  Ca- 
^  kndar  Months  next  after  he  shall  attain  the  Age  of 
''  Twenty-one  Years,  and  be  thereunto  required  by  th« 
^  said  Sir  John  Rous  and  John  Heigham  or  the  Survivor 
^  of  them  or  his  Heirs,  and  shall  wilfully  n^lect  to  do 
^  any  Act,  by  which  N^lect  the  said  Algernon  Peyton 
**  shall  be  prevented  from  being  presented  to  said  Rec- 
''  tory  or  living,  or  if  my  said  Son  Henry  shall  die  with- 
^'  out  having  so  secured  said  Presentation/'   then  upon 
Trust  to  convey  the  said  Estates  to  Algernon  Peyton^  his 
Heirs  and  Assigns  for  ever,  on  his  attaining  the  Age  of 
Twen^-one  Years* 


By  a  Codicilj  dated  the  17th  of  January,  1789*  with 

a  similar 
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181 1*         a  tiinilar  Recital,  and  that  he  had  by  his  Will  decla^ 
his  Deftire  and  earnest  Wish,  &c.  (as  stated  in  the  WiK 
with  reference  to  the  Living)  the  Testator  declared,  that^ 
PsTTov.       l>ci>ig  desirous  of  expressing  clearly  and  fully  his  Will  and 
Desire  with  regard  to  said  Preference  to  his  said  Nephews 
according  to  their  Seniority,  he  desired,  *'  that  in  case  of 
*'  the  last-tneutioned  Vacancy  before  my  said  Son  Alger" 
**  non  shall  be  qualified  to  accept  of  said  Presentation  as 
"  aforesaid,  nay  Nephew  John  Ileigham  shall  be  first 
''  offered  said  Presentation  to  said  Rectory  or  Living; 
''  and  in  case  of  his  Death  or  of  his  Refusal  or  Neglect 
"  by  the  Space  of  Twenty-one  Days  to  escecute  sudr 
*'  Bond  of  Resignation  as  aforesaid,  then  and  in  such 
*'  Case  my  Nephew  Henry  Heigham  may  be  then  offered 
''  said  Presentation"  and  in  case  of  his  Death  or  Refusal- 
or  Neglect  for  the  Space  of  Twenty-one  Days,    '*  my 
Nephew  George  Heigham;**  and  in  case  of  his  Death 
or  of  his  Refusal  or  Neglect  by  the  like  Space  of 
Twenty-one  Days  to  execute  such  Botid  of  Resignatioit 
*'  as  aforesaid,  then  that  some  other  fit  Person  or  Persons 
'^  may  be  successiTely  offered  said  Presentation  in  the 
*'  mean  Time  and  until  my  said  Son  Algernon  shall  be 
*^  qualified  and  willing  to  accept  said  Presentation :  every 
'^  such  Person  previously  to  his  being  presented  to  said- 
**  Living  executing  such  Bond  of  Resignation  as  aforc^ 
<'  said ;  and  1  do  hereby  declare  it  to  be  my  \Vill  an^ 
^  direct,  that  such  Bond  of   Resignation  as  aforesaid, 
**  shall  be  in  Trust  for  and  for  the  sole  Use  and  Benefit  of 
*'  my  said  Son  Algernon  Peyton.** 

Sir  Henry  Peyton  died  in  March,  1789;  leaving  hm 
Two  Sons  Henry  and  Algernon  surviving.  Sir  Henrjf^ 
Peyton,  the  eldest  Son,  havii^  attained  Twenty-one,  by 
Indenture,  dated  the  15th  of  December,  1802,  demised 
and  granted  the  Advowson  to  Lord  Rom,  his  Ex^utors, 
iic.  for  the  Term  of  Ninety-nine  Years,  if  Algernon  Pey- 

ton 
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ton  should  so  long  live,  for  the  Porpose  of  enabCng  them 
to  present  Algernon  Peyton  to  the  Living ;  and  to  entitle 
Sir  Henry  Peyton  to  a  Conveyance  of  the  Estates  in  the 
County  of  Suffolk ;  and  Lord  Rous  conveyed  the  Suffolk 
Estates  to  tlie  Use  of  Sir  Henry  Peyton  and  his  Heirs, 

Dr.  Proby  continued  the  Incumbent  until  his  Death  in 
January,  1807;  having  been  the  Rector  fifty-seven 
Years.  Algernon  Peyton  was  then  of  the  Age  of  Twenty- 
one  Years.  By  a  Letter  to  the  Plaintiff  James  Dashwood, 
dated  the  23d  of  January,  1 B07,  Lord  Rous,  the  Trustee, 
ftated,  that  Sir  Henry  Peyton  was  anxious  to  comply 
with  his  Father's  Will ;  and  at  the  same  Time  to  guard 
against  a  Forfeiture  of  the  Suffolk  Estate  to  his  Brother 
Algernon  ;  to  which  Sir  Henry  was  liable^  if  he  did  not 
within  Twelve  Months  after  he  came  of  Age  secure  to  Al" 
gemon  ik<t  Presentation  as  soon  as  he  should  be  capable 
of  holding  it ;  that  a  Deed  of  Trust  had  been  prepared 
accordingly ;  vesting  the  Living  in  Lord  Rous,  as  Trustee, 
to  present  Algernon;  if  the  Dean  had  lived,  until  Alger^ 
non  attained  Twenty-four;  and  in  case  of  the  earlier 
Death  of  the  Incumbent  to  give  the  Refusal  of  it  to  the 
I^aintiff;  to  hold  under  a  Bond  of  Resignation  and  an 
Agreement  not  to  accept  a  Bishopric,  until  Algernon  should 
be  capable  of  taking  it ;  if  the  Plaintiff  should  decline  for 
Twenty-one  Days  to  accept  it  upon  those  Terms,  then  to 
be  offered  to  Mr.  Heigham ;  and  in  case  of  his  Refusal 
for  Twenty-one  Days  some  other  fit  Person  to  be  found, 
to  hold  it;  and  recommending  the  Plaintiff  to  take  it. 

The  Bill  stated,  that  at  the  Time  of  receiving  the  Letter 
ftoro  Lord  Rotts  the  Plaintiff  was  ignorant  of  the  Contents 
of  the  Wills  of  Sir  Thomas  and  Sir  Henry  Peyton;  or 
tbat  it  was  competent  to  Sir  Henry  Peyton,  the  Son,  or 
the  Trustees  to  have  secured  the  next  Presentation  to  the 
Plaintiff  fqr  his  Life  in  preference  to  Algernon  Peyton 

without 
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without  requiring  any  Bond^  obliging  the  Pluntiff  to  re« 
sign  in  Favor  of  Algernon  Peyton  on  hiii  becoming  qua- 
lified to  hold  the  Living ;  and  the  Plaintiff  under  such  Ig- 
norance and  in  reliance  on  the  Representations,  so  made 
to  him  by  Lord  Rous^  expressed  his  Willingness  to  accept 
the  Presentation  on  the  Terms  proposed.  Accordingly  a 
Bond  was  executed  in  FebrvUiryf  1807^  Jby  the  Plaintiff; 
reciting  the  .Demise  of  the  Advowson  in  1809  by  Sir 
Henry  Peyton  to  Lord  Rom  for  Ninety-nine  Years,  and 
the  Vacancy,  &c. ;  with  Condition,  that,  if  James  Dash^ 
wood  shall  not  after  his  Admission,  Institution,  &c.,  upoQ 
the  Presentation  of  Lord  Rous  accept  a  Bishopric,  and 
also,  if,  when  Algernon  Peyton  shall  be  in  H«ly  Or- 
ders, and  duly  qualified  and  willing  to  be  presented,  &c. 
James  Dashwood  shall  within  One  Month  after  Request 
resign,  or  if  Algernon  Peyton  shall  die  without  being 
qualified  and  willing,  &c.,  the  Bond  shall  be  void. 

The  Bill  farther  stated,  that  the  Plaintiff,  who  was  soon 
Afterwards  presented,  under  the  same  Mistake  ^ote  to  the 
Bishop;  intimating  his  Intention  to  resign  conformably 
to  this  Bond ;  and  afterwards  discovered,  that  it  was  in- 
tended by  both  Testators,  that  he  should  be  presented 
without  any  such  Obligation ;  and  the  Bill  prayed,  that 
the  Defendant  Lord  Rous  may  be  decreed  to  deliver  up 
the  Bond  to  be  cancelled,  and  an  lAjunction  against  pro« 
ceeding  upon  it.  , 


The  Answers,  admitting  the  Facts,  submitted,  that  ie 
was  mcumbent  upon  Sir  Henry  Peyton^  m  order  to  entitles 
himself  to  a  Conveyance  of  the  StffoUc  Estate,  to  demise 
the  Rectory  so  that  die  Plaintiff,  if  he  accepted  die  Pre- 
sentation, should  be  under  an  Obligation  to  resign,  ac- 
cording to  die  Condition  of  die  Bond ;  that  by  Sir  Henry 
Pyton'%  Will  die.  Defendant  Sir  Henry  Peyton  was  not 
audiorized  to  demise  die  Rectory  m  Tnist  to  present  die 

Plaintiff; 
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l4aintiff^  and  upou  his  Deadi  Algermn  Peyton^  if  qua-* 
lified ;  and,  if  nbtj  some  other  Person,  who'  should  give 
a  Bond,  8cc.  diat  though  it  is  not  expressly  required  by 
the  Will  or  Codicil  of  Sir  Henry  Peyton^  that  any  Bond 
should  be  required  from  the  Plaintiffi  yet  under  the  Cir- 
cumstances it  wa?  proper  and  necessary:  the  Plaintiff 
being  entitled  to  the  Presentation  in  the  Event  only  of 
Dr.  Probys  Death  in  the  life  of  the  Testator  Sir 
Htmry  PeytoUj  or  while  he  was  in  Possession  of  the 
Estates,  devised  to  him ;  that  it  was  not  his  Intentiop^ 
that  the  Plaintiff  should  Be  presented  without  any  Re- 
straint, &c;,  or  except  in*- the  Event  of  a  Vacancy  in  the 
life  of  Sir  Henry  Peyton^  the  Testator,  or  while  he 
was  in  Possession  of  die  Estates,  devised  to  him  by  Sir 
Thomas  Peyton. 
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Sh*  Samuel  Romilfyy  Mr.  HoUist,  Mr.  Hart,  and  Mr. 
lUnipell,  in  support  of  the  Motion  for  an  Injunction. 

This  Relief  is  sibught  upon  Two  Grounds :  first,  that  the 
/  Plaintifi;  when  he  gave  this  Bond,  was  not  aware  of  his 
Right:  secondly,  that  the  Bond  is  against  public  Policy. 


In  the  only  Two  Qases,  which  have  occurred  since  The 
Buhcp  of  London  v.  Fytche  (a),  the  final  Decision  of 
vhich  m  the  House  of  Lords  was  against  the  Validity  of 
1  general^  Bond  of  Resignation,  the  Court  of  King^s 
Bench  has  certainly  shewn  a  strong  Inclination  not  to  ex- 
tend that ;  and  to  admit  Distinctions :  but  there  is  much 
more  Objection  to  thi^'Bond;  which  includes  farther  an 
Oblation  not  to  accept  a  Bishopric ;  in  Effect  an  Un- 
dertaking to  pay  a  Sum  of  Money^  when  the  Obligor  shall 

fa  J  1  Bro.  C.C.  96.  In  Simony.  Sagshaw  v.  BossUy, 
the  House  of  Lords,  May  30,  4  Term  Rep.  JS.  Partridge 
J783.    CunnitighanCs  Law  of     v.  JFhiston,  4  Term  Rep.  359. 
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be  promoted  to  a  See:  an  Attempt  by  thus  defeating  the 
King's  Right  to  appoint  to  the  Benefice,  vacated  by  that 
Promotion,  to  impose  Restraint  upon  the  Exercise  of 
that  Branch  of  the  Prerogative,  by  which  His  Majesty 
controuls  the  Appointment  to  that  important  TVust ;  in- 
volving Duties,  the  proper  Discharge  of  which  is  of  the 
most  essential  Importance  to  the  Public. '  Upon  these 
Grounds  a  Court  of  Equity  will  not  permit  thb  Bond  to 
have  Effect;  if  it  could  be  enforced  at  Law;  and  upon 
such  Subjects,  though  there  might  be  a  Defence  at  Law, 
there  is. a  concurrent  Jurisdiction:  Hardngton  v.  Du 
Chatel  (a). 


The  Plaintiff  takes  under  the  Will  by  Implication,  as 
in  the  Cases  of  Roe  on  the  Demise  of  Randale  v.  Sum* 
fnerset(b),  Bibiti  v.  Walker  (c),  and  Poukon  v.  JVel' 
lington  (d).  In  the  last  a  mere  Recital  of  the  Conse* 
quence,  if  no  Appointment  should  be  made,  was  held  a 
sufficient  Indication  of  die  Intention  to  give  the  Subject. 
There  is  no  Direction,  that  a  Bond  shall  be  taken  ifrom  the 
Plaintiff.  That  is  confined  to  the  Heighams,  or  the  other 
Person,  to  be  presented  in  the  Interval.  The  Plaintiff, 
entitied  to  be  presented,  free  from  any  Obligation,  was  in- 
duced to  give  the  Bond  under  a  direct  Misr^resentation 
by  die  Letter  of  the  Trustee,  diat  there  was  no  Alternative; 
that  they  were  bound  to  require  a  Bond,  not  only  for  Re- 
signation, but  also  not  to  accept  a  Bishopric.  With  this 
clear  Implication  the  Will  of  Sir  Henry  Peyton  imposes 
a  Case  of  Election  on  his  eldest  Son  by  a  Forfeiture  of 
the  devbed  Estates,  if  he  should  not  secure  the  Presenta- 
tion of  Algernon  Peyton  to  the  Living ;  and  by  taking 
the  Stfffblk  Estate  the  eldest  Son  made  his  Election ;  and 
must  comply  with  all  the  Terms. 


(a)  I  Bro.  C.  C.  124. 
(bj  2  Black.  692.  5  Bnr. 
9608. 


(cj  Jmb.  661. 
(dj  2  P.  fr.  538. 
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Sir  Jrihur  P^goti,  Mr.  Rkhardk,  and  Mr.  Jiokn$o9t, 
for  the  Defendants. 

The  Plaintiff  has  no  Claim  under  the  Will  of  Sir  Tkmaai 
PofiM :  the  Event  described  by  that  Will  not  having  hap* 
pened.  Upon  the  Will  of  Sir  Henry  Peyton  it  ia  impost 
iflile  to  huae  a  Case  of  Election,  or  by  any  fair  Con* 
straction  to  say,  that  the  Testator  has  ^en  the  first  Pre- 
sentation of  this  Livkig  to  the  Plaintiff.  Upon  the  Form 
of  the  Trust,  as  it  appears  in.  the  Will  and  Codicil,  it  is 
consntent  to  suppose,  that  the  Testator  acted  under  a  false 
Impression,  that  his  Uncle  had  put  the  Presentation  out 
of  his  Controul ;  and,  supposing  thd  Plaintiff  thus  pro- 
tided  for,  he  proceeds  to  his  own  Objects.  Who  can  say, 
diat,  independent  of  that  Mistake  his  Intention  was  to 
^▼e  this  living  to  his  Brother  ?  No  such  Intention  is  to 
be  collected  from  die  Will ;  and  a  Court  of  Justice  cannot 
venture  thus  to  make  a  Will  for  him ;  by  Implication 
merely  from  that  Mistake  inferring  an  Intention  to  give ; 
raising  a  Case  of  Election. 

Sir  Samud  Romilly,  in  Reply. 

There  is  no  such  Distinction,  that  there  may  not  be  a 
Devise  by  Implication,  when  it  is  to  be  made  effectual 
npon  the  Doctrine  of  Election,  farther  than  that  the  Pre^ 
sompdon  is  against  the  Intention  to  dbpose  of  the  Pro-^ 
perty  of  another :    but,  if  a  necessary  Implication  ap- 
pears in  a  Will  to  operate  upon  Property,  which  is  not 
die  Testator^s,  the  E&ct  through  the  Medium  of  Elec- 
tion is  the  same  as  a  Disposition  of  his  own  Property. 
The  Doctrine  of  Election  is  no  more  than  this :  if  the 
Court  sees  clearly  the  Intention  to  dispose  of  the  Pro- 
perty of  another,  to  whom  somethmg  is  given  by  the  Will, 
be  must,  if  be  will  take  the  Bounty,  comply  with  the 
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CoadUaon  by  ^vii^  up  his  own  Property  f  A  j*  llieQtle»« 
tiou  is  merely  upon  the  latention :  tlid  the  Pairty  mean  to 
ffispooe  of  the  Property,  which  was  not  his  ?  If  that  In- 
teodoii  appoin  by  necessaiy  Implication,  the  Effect  is 
the  same  as  if  expressed  in  Terms.  In  this  Will  such 
ItttaBitioii  appears  very  deaff,  by  the  Means,  adopted  for 
aecnriag  the  Piresentalion  ot  jllgernon,  providing  indi- 
rectly for  that  of  die  Piauntiff  also.  Seeing  that  Inteu- 
tMNi  so  Id  dispose  of  this  Property  the  Court  must  have 
Keoourse  to  the  general  Principle,  on  which  the  Doc- 
tiine  of  Electioa  stands;  and  the  Effect  is  exactly  the 
aame  as  if  this  was  Property,  over  which  the  Testator  had 
coaopleat  Dominion. 


7!&f  JtordCHANCfiLtOK. 

This  Motion  is  made  under  very  particular  Circum- 
stances ;  and  though  I  should  have  wished,  before  I  de- 
cided, to  look  into  the  Authorities  upon  the  Doctrine  as 
to  the  Effect  of  Recital,  founded  in  Mistake,  with  or 
widiout  Words  denoting  Wish,  yet  with  reference  to  the 
Nature  of  the  Property  I  think  it  better  not  to  delay  tho 
Determination. 

Independent  of  the  Circumstances,  arising  out  of  the 
Will,  this  is  die  Case  of  a  Presentation  of  a  Person,  who 
upon  Aat  Presentation  has  given  a  Bond  of  Resignation 
in  Favor  of  a  particular  Individual  and  a  Bond  never  to 
accept  a  B'uhopric ;  and,  supposing  the  Case  liad  brought 
forward  more  distinctly  the  Objection,  the  Ground  of  it 
is  to  be  considered  in  different  Views. 


In  the  Case  of  The  Bishop  of  London  v.  Fytche  (b). 


(a)  Sec  the  last  Ca^  of 
Election,  Tkellusmn  v.  Wood^ 
fotd,  Antr,  Vol.  XIII,  209, 


and  the  References. 

(bj  1  Bro.  C.  C.  96.  Ca«. 
nwgham\  Law  of  Simony. 

tho 
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Ae  House  of  Lords  held,  that  a  geneial  Bond  of  'Rtmgr        ISIl. 

BfttioD  is  bad.    That  Case  was  not  followed  in  tbe  Covt    tx^^!^!!!-.^ 

of  Kiug*s  Beach  with  reference  to  a  Bond  to  redga  in  ^^ 

Favor  of  a  particuhur  Individual,  the  Son  or  Nephew  of      Twrrofi. 

the  Person,  to  whom  that  OUigatioo  was  made*    In  thi^    General  Bond 

Case  it  was  said  to  have  been  repeatedly  dedded  at  law,  of  Resi^utioa 

that  a  general  Bond  of  Resignation  is  good  ;  hot  I  beKeve  ^^  '  ^^^^ 

it  will  be  found,  that  the  Lord  Cbaneellor,  or  that  Judge, 

who  against  the  Opinion  of  the  other  Judges  held  a  gene- 

ral  Bond  of  Resi^uition  to  be  positively  bad,   demed^ 

that  such  Bond  had  been  held  good  in  any  Instance ;  and 

stated,  thai  a  Search  would  produce  that  Result.    It  is 

very  diflkult  also  upon  the  Pleadii^  in  The  BiAop  ef 

Jjondom  v.  Fytche  (a)  to  reconcfle  the  Distinction  between 

genend  and  particular  Bands  of  Re^nation  with  the 

Principle,  on  which  the  House  of  Lords  made  that  Ded- 

aion.    It  would  not  however  become  me,  having  regard  to 

what  is  the  present  State  of  the  Law  on  tlus  Suli^ect,  to 

interpose  in  a  Court  of  Equity  on  the  Ground,  that  this 

is  a  particular  Bond  of  Resignation ;  as,  though  I  agree, 

that  this  Courts  if,  it  has  a  concurrent  Jurisdiction,  is  not 

bound  to  wait  for  the  Deci^on  of  a  Court  of  Law,  yet 

reasonable  Caution  requires  a  Court  of  ]&ittity  not  ha^-> 

tily  to  pronounce,  bad  a  Bond,  understood  to  be  good  at 

Law ;  and  it  would  at  least  be  proper  to  leave  that  Quea^ 

tion  to  be  reconsidered  at  Lsw, 

I  make  this  Observation  with  another  View.  If  the 
particular  Bond  is  bad,  it  is  so  either  from  Motives  of 
public  Policy,  or  as  being  understood  to  be  bad  either 
by  Statute  or  the  Common  Law.  Admitting  the  Cases  of 
Sdief,  afforded  to  a  Particepi  CriminiSf  there  is  consi- 
derable Doubt,  upon  Grounds  of  public  Policy,  whether 
it  IB  posuUe  for  a  Clergyman  to  come  h«ne,  stating,  Utit 

(a)  1  firo.  CC.  96.  CutmrngAan^g  Law  of  Simony. 
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he  had  given  a  general,  or  particular,  Bond  of  Resigna- 
tion, and  gn  the  Ground,  th^t  suqh  Bond  was  bad,  calU 
ing  on  the  Court  to  enable  him  to  hold  the  Laving,  dis- 
charged of  the  Obligation  under  the  Bond.  In  the  Case 
of  The  Bishop  of  London  v.  Fytche  the  Living  and  the 
Bond  went  together :  the  Clergyman  lost  his  living ;  am) 
his  Bond  was  held  good  for  nothing :  in  other  Cases  the 
Grpund  of  Relief  was,  that  a  bad  and  vicious  Use  was 
made  of  the  Bond :  but  I  doubt,  whether  this  is  a  proper 
Ground  of  Relief;  and  vnth  regard  to  the  other  Ground 
of  public  P(dicy,  the  Engagement  not  to  accept  a 
Bishopric,  that,  if  a  Ground  in  Eqnity,  is  equally  so  at 
Law.  I  admit  the  concurrent  Jurisdiction:  but,  ktiowiiig, 
that  there  are  in  Fact  many  such  Bonds,  I  should  wish  to 
receive  Information  as  to  the  Law  on  that  Head,  before 
I  set  aside  this  Bond  in  Equity  on  that  Ground ;  being 
(extremely  unwilling  to  interpose  against  that,  wUch  in 
Habit  and  Practice,  it  is  notorious,  vtry  constantly  takes 
place. 

Supposing  the  Court  cannot  interpose  op  either  of  those 
Grounds,  aiiother  Ground  is  taken  by  the  Plaintiff;  not 
disputing  the  Legality  of  the  particular  Bond,  and  his  £n^ 
gagement  not  to  aocept  a  Bishopric,  he  insists  upon}  his 
Right  to  have  thb  Laving,  as  ^n  Interest  by  Devise,  stand- 
ing upon  Implication,  or  the  J9act|ine  of  Election,  given 
to  him  purely  and  without  Condition ;  that  Terms  are 
imposed  on  him,  which  ought  not  to  be  imposed ;  that  the 
Nature  of  the  IVansaction  was  not  Dealing,  Treaty,  and 
Bargain;  but  it  is  a  Transaction,  in  which  to  a  Man^  hav- 
ing the  Rights .  thom^  not  aware  of  it,  this  Presentation 
vias  held  out  as  a  Favor ;  and  with  that  Conception^  that 
thqre  was  no  Right,  or  Demand,  iinder  that  iComoK>n 
Mirt&ke,  the  Presentation  was  ck^^  vn»k  a  Condition^ 
obligmg  him  to  give  up  the  Living ;  whereas  he  ought  to 
li^vp  if;,  as  all  Benefices  are  by  the  Policy  of  the  Law 

lield^ 
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h^M,  by  a  Tenure  for  Life.  Both  Parti^es,  the  Persoa 
presentiag,  and  he^  who  was  presented,  had,  I  believe 
apon  the  whole,  a  very  honorable  Purpose;  and  I  see  it 
in  no  other  View  than  that  these  Conditions  should  not 
be  operative,  if  James  Dashwoad  had  a  Right  to  be  pre- 
tented. 
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The  Question  then  is,  whether  he  had  that  Right;  de- 
pending upon  a  very  singular  State  of  Circumstances. 
Upon  the  first  of  these  Wills  it  is  impossible  to  contend, 
that  James  had  any  Right  to  the  Presentation ;  unless  the 
Vacancy  occurred  during  the  Life  of  Henry;  and  while 
he  was  in  Possession  of  the  devised  Estates.  Upon  the 
Will  of  Sir  Henry f  and  the  Codicil,  it  is  clear,  that  the 
Tenant  in  Tail  of  the  Advowson  of  Voddingfon  had  made 
a  Conveyance  of  it,  amounting  to  this ;  that  the  Trustees 
should  upon  a  Vacancy  present  James  Dasbwood,  if  he 
thought  proper  to  accept  it;  and  upoq  his  Death  shotdd 
present  Algernon^  if  he  was  Twenty-four  Years  of  Age ; 
or,  if  not,  that  they  should  present  the  Heighams  succes- 
sively in  their  Order;  and  it  appears  to  me,  that  they 
cmld  not  have  complained  of  the  Trust,  interposed  in 
Favor  of  Jatnes  Dashwood:  nor  coa\d  Algernon  Peyton 
have  complained  of  it. 


The  Circumstance,  that  a  Conditioir  is  expressed  with 
refierence  to  One  Individual  and  not  the  other,   is  not' 
sufficient  Proof,  that  there  was  no  Intention  to  raise  a 
Case  of  Election ;  and,  if  a  Case  of  Election  is  raised 
by  the  Operation  of  this  Will,  notwithstanding  the  express 
Condition  as  to  the  Suffolk  Estate,  yet,  if  any  other  Pro- 
perty vras  given  Co  Henry ^  upon  which  Election  can  be 
iisleoed,  tfie  Court  will  ap(dy  it  without  any  express  Di- 
rection,  and  though  there  is  an  express  Direction  with 
regaid  to  another  Individttal :  a  Cifcusutance  however, 
which  wiU  make  the  Court  consider^  whether  the  true 
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Construction  is  not,  that  the  Testator  expressly  imposed  a 
Condition  on  one,  conceiving  it  to  be  a  Gift  to  him  ;  and 
did  not  impose  a  Condition  on  the  other  as  understand- 
ing, not  that  he  took  a  Gift,  but  that  he  was  thready  in 
Possession  by  some  antecedent  Title. 

It  was  contended  justly,  that  James  Dashwood  must 
puccced  by  some  Tide,  legal  or  equitable,  in  himself;  and 
my  Opinion  is,  that  Jlgemon  could  not  have  come  here, 
while  under  the  Age  of  Twenty-four ;  insisting  upon  his 
Brother  Henrt/'s  makuig  any  Conveyance  to  exclude  James 
Dashwood,  Henry  might  have  said,  it  was  immaterial  to 
him,  whether  the  Testator  expressed  himself  by  Mistake ; 
but  the  Conveyance  to  Algernon  of  the  living,  after  James 
had  possessed  it,  would  satisfy  the  Terms  of  the  Will. 
So  the  Heigfitims,  who  might,  I  think,  have  claimed  free 
iW)m  this  Condition  as  to  the  Bbhopric,  could  not  have 
called  on  Henry  for  the  Presentation,  until  James  ha4 
refused,  or  a  Vacancy  occurred  after  his  Possession. 


Devise  to  B. 
after  the  Death 
of  A. 

B.  being  the. 
Heir  at  Law,  a 
necessary  Im- 
plication for  ^» 
^r  Life. 


The  true  Question  is,  whether,  if  Henry  chose  to  satisfy 
the  Claims  of  those  Persons,  passing  over  James  Dash' 
wood,  he  had  an  Intenest,  that  would  in  Equity  support 
his  Claim  to  be  relieved  against  that  Act.  lliat  cannot 
be  upon  tlie  Ground  of  a  Devise  by  Implication ;  which 
stricUy  arises,  where  the  Devisor,  meaning  to  part  with 
his  Juti^rest,  parts  expressly  with  a  Portion  of  it  only;  and 
the  Question  is,  whether  that,  which  is  not  in  Terms  given, 
is  by  the  Effect  of  the  Will,  taken  altogether,  disposed  of. 
Where^  for  Instance,  an  Estate  is  given  to  B.  after  the 
Death  of  A.  the  Question  is,  what  is  done  with  it,  or 
whether  any  thing  is  meant  to  be  done  with  it,  during  ^.'s 
Life,  if  B.  is  the  Heir  at  Law,  of  Necessity^,  must 
take  the  intermediate  Interest ;  though  not  disposed  of ; 
a9  the  lleir  at  Law  canpot  take  during  the  Life  of^. 
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So,  as  to  precatory  Words ;  which  in  Equity  have  been  1811. 

held  imperative,  iivhere  the  Object  and  Subject  are  cer-  ^"^"""^ 

tain :  those  are  Cases  of  Trust,   raised  either  out  of  the 
Disposition  of  an  Interest,  or  out  of  vihat  amounts  to  a       Pcytok. 
Direction  to  elect.     Where,  for  Instance,  personal  Pro-    Precatory 
perty  is  given  to  a  Person  for  ever ;  with  Words  of  Re-  Words  held  im- 
quest  to  that  Person  to  give  upon  his  Death  definite,  as-  pcraiive,  whore 
certaincd.  Parts  to  definite,  ascertained.  Objects^  a  Trust  \^^  ^4*^'  and 

arises:  as  it  is  declared,  what  is  to  be  given;  and  to  whom;        ^ . 

.  .  .    ccrtaan. 

wbicfa  however  may  be  considered  rather  a  strong  Deci- 
sion. So,  if  personal  or  real  Estate  is  given  to  ji. ;  with 
an  Expression  of  Hope  and  Trust,  that  he  will  give  at 
his  Death  Property  of  his  own  to  JB.  that  is  an  imperative 
Trust  upon  express  Condition. 

The  real  Question  is,  whether  this  is  to  be  considered 
as  a  Case  of  Election  ;  and  though  it  cannot  be  a  direct     Devise  by 
Devise^  as  the  Testator  had  nothing  to  give,  it  is  clear,  raisinn;  a  Case 
that  an  effectual  Gift  may  be  made  by  raising  a  Case  of  o^  Election, 
]fiection  :  but  for  (that  Purpose  a  clear  Intention  to  give  ^^P^^sly  or  by 
that,  which  is  not  his  Property,  is  always  required.     If    .  P      ~ 

therefore  it  can  be  established,  that  the  Testator  has  ex- 
pressly declared,  or  has  shewn  a  clear  Intention,  that 
Jama  Dashwood  should  take  this  Presentation,  a  Case  of 
Elecfion  would  be  raised :  but  if  upon  the  whole  Will, 
taken  together,  it  is  obvious,  that  the  Testator  thought 
he  had  nothing  to  give  to  James,  that  he  was  already  en- 
titled, a^d  the  Testator  under  that  Supposition  has  not 
given  to  him,  or  expressed  an  Intention,  that  he  should 
take,  I  find  no  Authority  for  holding  mere  Recital,  with* 
out  more,  to  amount  to  Gift,  or  Demonstration  of  an  In- 
tention to  give. 

Upon  the  whole  of  tiiis  Case,  admitting,  that,  if  there 
VP9S  either  direct  Gift,  or,  what  amounts  to  it,  Intention  to 
^ive  what  was  pot  the  Testator's  Property,  the  Condition, 

expressed 
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expressed  as  to  Algernon,  would  not  preclude  the  Appli- 
cation of  the  same  Doctrine  of  Election  as  to  James 
Dashwood,  yet  the  Expression  of  that  Condition  diews  an 
Anxiety  to  secure  what  he  intended  to  ^ive ;  accounting 
for  the  Absence  of  it  as  to  that,  which  he  did  not  con- 
ceive was  his  to  give ;  and  upon  the  whole  Will,  though, 
I  think,  Algerwm  might  have  insbted  under  the  Age  of 
Twenty-four,  that  he  should  not  be  diiiappointed  by  giving 
this  Living  to  any  other  t^erson  than  James  Dashwood, 
that,  was  a  Question  between  Algernon  and  Henry,  the 
Heighams  and  Henry,  and  the  Hyams  and  Algernon; 
woA  by  Mistake  James  Dashwood  has  not  derived  such  an 
Interest  in  the  Property,  that  he  could  insist  upon.  The 
Question,  whether  it  was  lawful  to  clog  the  Pk«aentatioo 
to  him  with  these  Conditions,  I  shall  not  deal  with  in  this 
Court. 


As  this  Motion  will  probably  have  the  Eflect  of  a 
Hearing,  you  may,  if  you  think  proper,  bring  under 
the  Review  of  the  Court  the  Order  for  dissolving  die 
Injunction. 


The  Motion  was  again  argued ;  and  after  the  Argument 
the  Lord  Chancellor  mentioned  the  Case  of  Tilly  v.  Tilfy 
from  Mr.  JoddrelTa  Notes ;  where,  the  Owner  in  Fee  of 
a  Trust  Estate,  reciting,  that  his  Wife  waa  entitled  to 
Dower  out  of  that  Estate,  devised  it ;  and  that  Recital 
was  held  to  amount  to  a  Devise  to  her  of  a  third  Part 
•f  the  Rents  and  Profits. 


Uay  10. 


I%e  Lord  Cuancellob. 

am  indebted  to  Mr.  HolUst'n  Lidustrj  and  Kiodnev 

for 
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fcr  «  very  correct  Note  (^  tbe  Case  of  Tilly  v.  Tilly  (a) : 
an  important  Authority ;  and  tbe  only  one,  that  seems  to 
jhave  much  Relation  to  this  Subject ;  and  I  have  in  Mr* 
Joddrtlta  Note  Book  what  the  Lord  Chancdlor  is  re- 
ported to  have  said ;  which  1  take  to  be  copied  from  Mr. 
JPomter. 
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Lamceioi  Tobon  lilfy  waa  entitled  m  die  Event  of  at- 
taining the  Age  of  Twenty-three  to  a  Conveyance  of  real 
Estates  in  Fee-simple;  which  in  the  Event  of  his  Deadi 
iflMler  that  Age  were  devised  to  Ae  J>ef«ndant  Simpson, 
and  his  Heirs.  TUly  m  1733  at  the  Age  of  Eighteen 
wmcd  the  Plaintiff.  Supposing,  that  she  would  be  en- 
lided  to  Dower,  in  case  he  should  live  to  attain  Twenty* 
three,  which  woidd  be  correct,  if  the  Trustees  had  made  the 
Conveyance,  he  by  his  Will  made  a  Provision  for  her  in 
the  Alternative  of  his  Death  under  Twenty-diree :  the 
Case,  in  which  tk%  would  not  have  been  entitled  to 
Dower.  When  he  re^^Hiblished  his  Will,  he  was  above 
the  Age  of  Tweut3^three.  The  Will  was  therefore  to  be 
coBsideped  as  speaking,  after  he  had  become  entitled  to  a 
Conveyance :  eiHitled  therefore  to  call  for  the  legal  Estate ; 
but  not  bavins  it:  his  Wife  therefore  not  entitled  to 
Dower :  but  it  appeared  upon  the  Will,  that  he  conceived 
her  to  be  entitled.  The  Question  therefore  was,  whether 
those,  who  were  to  take  under  his  Will,  could  contest 
with  her  the  Propriety  of  that  Conception.  Tlie  Court 
vras  struck  with  die  Hardship ;  and  it  is  perhaps  rather 
idSfficult  to  reconcile  what  the  Lord  Chancellor  said  with 
aoimd  Principle, 

The  Note  states,  that  the  Lord  Chancellor  declared  it 
was  a  very  hard  Case  upon  the  Plaintiff;  that  the  Court 
had  gone  a  great  Way  in  considering  Declarations  of 


CaJ  Bfg.  Book,  Fol.  577,  J»fy  13tb,  1743. 
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Intent  by  Recital  as  Devise :  therefiore,  as  the  Dangfcfer 
ijras  an  Infant,  he  would  without  making  anj  Prcce^nl 
decree  a  Third  of  the  Rents  to  the  Plaibtiff;  mi  lesftt 
the  Infant  to  shew  Caiise^  when  of  Age. 

With  all  Deference  to  that  great  Jodge  1  roost  saj,  that 
is  not  the  Waj,  in  which  the  Court  should  express  its 
Opiniott :  the  Authority  is  weakened  by  such  ExprcssioBi  ; 
and  it  was  difficult  to  make  the  Decree,  that  appeals  lo 
have  been  raade,  without  more  Hazard  of  fonoing  a  Pfe- 
cedent  than  the  Lord  Chancellor  seems  to  apprehend.    It 
is  obvious  however,  that  though  the  Court  bad  a  strong 
Indination,  that  the  Widow  should  have  this  Prowiskm^ 
(and  a  Case  of  greater  Hardship  could  not  be  presented) 
his  Lordship  does  not  seem  to  hold  out  his  Decision  as  a 
very  high  Authority.    The  Decree  certainly  declares^  that 
it  appeared  to  have  been  the  Opinion  and  Intention  of  the 
Plaintiff's  Husband  by  the  Expressions  of  his  Will^tliatshft 
should  have  her  Dower  of  such  Part  of  the  Trust  Estates^ 
to  which  he  would  have  been  entitled  in  Fee,  in  case  he 
lived  to  the  Age  of  Twenty-three ;  and  that  the  Defendants 
ought  not  to  be  permitted  to  take  the  Benefit  of  die  De* 
vises  and  Bequests  to  them  and  at  the  same  Time  frus- 
trate the  Testator's  Intention  with  r^ard  to  Dower ;  and 
an  Account  was  decreed  accordingly ;  a  Day  being  given^ 
as  it  must  of  Necessity,  to  the  Infant  to  shew  Cause. 
As  against  the  Infant  therefore  this  Decree  cannot  be  con* 
sidered  as  establishing  a  Case  of  Election  upon  the  De» 
claration  of  Intention  by  Recital  in  the  Will;  and  the 
Person,  entitled  next  in  Remainder,  who  was  adult,  ap^ 
pears  to  have  submitted.    This  is  a  correct  Account  of 
the  Case  of  Tilly  v.  r%. 


.There  was  in  this  Case  considerable  Controversy  upon 
the  Point,  whether  James  Dashwood  did,  or  did  not, 
know  the  Effect  of  Sir  Thomas  Peyton's  Will ;  and,  as 

clearly 
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ideally  Henry  Peyton,  tiie  Tenant  for  lifei  uras  Hot  ae- 
fsainted  with  it,  I  may  fairly  assume  James  DadtmootTB 
IgiioraiiGe;  mnd  that  there  might  be  a  common  Mistake* 
Attar  the  JDeath  of  Sir  Henry  Feyion,  upon  vrhose  Will 
this  Question  arises,   the  present  Sir  Henry  Peyton  be- 
came enUlled  as  Tenant  in  Tail  of  the  Manor  and  Right 
of  Preaenta^n,  and  .unquestionably  under  no  legal  Title 
to  fNPesent  J4une$  Dashwood:  but  Sir  Henry ,  the  Tes- 
lator^  faaviag  a  Conception,  that  Jiimes  Deuhwood  had 
aome  Interest,  and  being  determined  to  give  an  Interest  to 
Us  jomnga  Son  Algemony  made  Pkt)tision  by  his  Will 
withngard  to  the  Suffolk  Estate ;  which  led  to  the  Advice, 
IdGea  as  to  the  Act  to  be  done,  to  secure  to  Sir  Henry 
Ptyton  ifae  Benefit  of  the  Suffolk  Estate ;  securing  also 
die  Presentation  to  Algernon ;  and  the  Result  was  an 
Opinion,   upon  Consideration   of  both  Wills,   that   Sir 
Henry  Ptytan  was  under  no  Obligation  to  present  Jctmet 
Dashwood;  that,  whatever  Act  might  be  necessary  with 
regard  to  AJgtmon,  to  make  good  Sir  Henry  Peyton's 
Title  io  the  Suffolk  Estate,  James  Dashwood  had  no 
Right  to  call  upon  him   to  do  any  thing;   and  upon 
the  Deed  his  Determination  is  clear  to  give  the  Liv* 
ing  to  Jama  Dashwood^  as  Matter,  not  of  Right,  but 
of  Favor ;  on  account  of   their  Connection ;    and  with 
Ae  farther  View  of   securing  to  himself   the   Suffolk 
Estate  by  securing  to  Algernon  the  Living,  when,  hav- 
log  attained  the  Age   of    Twenty-four,    he  diould  be 
capable  of  taking  it.     Sir  Henry  Peyton  therefore,  exe- 
oi^g  the  Demise  in  Trust  to  preseut  James  Dashwood, 
csBBOt  be  represented  as  having  made  an  Election  to  take , 
under  the  Will  of  Sir  Thomas  Peyton;  and  if  the   Will 
of  the  late  Sir  Henry  Peyton  raised  a  Case  of  Election, 
and  the  Construction  put  upon  that  Will  is  right,  an  In- 
stnunent,  that  does  not  execute  the  Intention,  attributed  to 
that  Will,  cannot  be  considered  an  Election  to  take  under 

it 
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it.    The  Election  tfaerefore,  if  there  is  a  Caae  for  if,  i^ 
•till  open. 

From  the  Correspondeace  Lord  Rous  appears  to  have 
conceived^  that  by  the  Terms  of  these  Wills  James  DomXh 
wood,  if  presented,  must  give  a  Bond  of  Resignation ;  and 
I  will  presume,  that  he  took  the  Presentation  undef'  a 
Belief  on  his  Part,  (to  state  it  as  high  as  I  can),  that  he 
was  to  give  a  Bond.  The  Mistake  was  not  unnatural  ;• 
and  I  do  not  believe,  he  had  a  Notion  at  the  Time,  that 
he  had  a  Right.  If  he  had,  there  is  enough  of  Mistake 
i^nd  Surprize  to  afford  a  Ground  for  Relief:  but  there  is 
no  Reason  to  conclude,  that  Sir  Henry  Peyton  meant  to 
give  him  a  Right :  on  the  contrary  Sir  Henry  Peyton 
acted  on  the  Supposition^  that  there  was  no  such  Rigiht. 

Under  these  Circumstances  the  Question  naturally  arose 
as  to  the  Effect  of  a  Bond  of  Resignation,  general,  or  inr 
Favor  of  a  particular  Person ;  and  I  do  not  see,  how  I 
could  possibly  interpose  to  relieve  merely  on  Ae  Ground^, 
that  such  Bond  was  given.    Whether  he  understood^  or 
fancied,  that  he  had  the  Right  without  giving  a  Bond,  or 
not,  he  has  given  it;  and  Two  Principles  oppose  bis 
Claim  to  be  relieved  against  it.     If,  as  the  Court  of 
King*8  Bench  held,  a  Bond  to  resign  in  Favor  of  a  parti- 
cular Person,  is  good,  as  not  being  precisely  the  same  as 
that,  which  in  the  Case  of  The  Bishop  of  London  v. 
Fytche  (a)  was  held  bad  in  the  House  of  Lords,  on  that 
Ground  there  can  be  no  Relief  against  it:   if  it  falb 
within  the  Principle,  on  which  die  Bond  was  in  that  Case 
determmed  to  be  bad,  the  Plaintiff  claims  Relief  against 
an  Act,  with  reference  to  which  this  Court  would  not 
stir :  not,  as  in  the  Case  of  Marrii^e-Brocage,  bad  upon 
Grounds  of  Policy,  and  therefore  admitting  Rdief ;  but 


(a)  1  Bro.  C.  C.  ^6.     CvnnwghanC%  Law  of  Simon  j. 
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Ink],  as  being  a  corrupt  Transaction :  the  Party  therefore 
BOt  coming  with  clean  Hands,  entitling  hint  to  Relief. 
Upon  that  Question  I  give  no  Opinion ;  as,  if  it  is  to  be 
decided,  the  Opinion  of  a  Court  of  Law' must  be  had 
upon  it;  and  therefore  there  is  no  Reason  to  grant  an  In- 
joDCtion  against  an  Action  on  the  Bond. 

This  Bill  however  does  not  state  that  Case ;  coiftending 
Oat  the  Plaintiff  under  the  Will  of  Sir  Thomas  Peyton 
has  no  Title ;  nor  any  legal  Title  under  that  of  Sir  Henry 
P^toff;  but  that  he  has  under  the  latter  Will  an  equitable 
Tkle;  (and,  as  I  must  suppose  him  to  say,  to  this  Presen- 
tition) ;  a  Case  of  Election  being  very  different  from  a 
Tide  to  the  Thing  itself.    Ha^ng  this  equitable  Title  to 
Ae  Presentation  under  the  Effect  of  the  whole  Transac- 
tion, in  the  Course  of  which  this  Bond  was  given,  he  pro- 
poses a  Case  of  Surprise  in  this  Respect ;  that  the  Parties 
inteiided  to  give  him  that,  to  which  they  understood  him 
lo  be  entitled :  a  Presentation  according  to  his  Right ;  that 
he  proposed  so  to  accept ;  that  they  have  not  given,  and 
he  has  not  accepted,  a  Presentation  according  to  his 
Right;  that  all  were  involved  in  one  common  Mistake; 
and  the  Court  must  regard  the  Presentation  as  made  ac- 
cording to  his  Right :  viz.  subject  to  no  Condition  of  Re- 
flgnation ;  that  it  is  therefore  against  Conscience  to  sue  upon 
the  Bond  at  Law ;  and  consequently  the  Injuncti(Hi  should 
be  granted. 

The  Proposition,  that  the  Presentation  was  made  under 
s  common  Mistake,  requires  the  Plaintiff  to  establish,  thai 
Sir  Henry  Peyton  meant  to  give  some  Title,  which  he 
had  under  the  Will  of  the  late  Sir  Henry;  which  it  is  im- 
posnble  to  make  out.  The  present  Sir  Henrys  View  of 
it  was,  diat,  he  did  not,  whatever  Wish  he  might  have  had 
in  Jamea  Dashwood^%  Favor,  conceive  him  to  be  entitled 
to  the  Presentation. 

The 
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181 1.  The  PlamtifF  must  then  take  it  in  another  Point  ot 

s^^,,^  View ;  and  contend,  that  he  is  entitled  to  the  Presenta- 

tion, free  from  all  Condition,  upon  the  legal  and  equitable 
Peyton         EflFect  of  the  Two  Wills,  taken  together ;  and  therefore  he 
had  the  Title,  subject  to  no  Condition,  that  could  be  en- 
forced by  Suit ;  whether  intended  by  Sir  Henry,  or  not ; 
and  the  Effect  of  their  Mistake  is,  that  the  Plaintiff  has  a 
Bight  to  the  Living,  discharged  from  the  Bond.    In  all 
the  Cases  stated  of  Devises  by  Implication,  the  Party^ 
upon  whose  Will  the  Question  arose,  had  the  Estate  to 
give  by  the  Effect  of  his  own  Will.    That  certainly  makes 
Devise  to  the    some  Difference.    A  Devise  to  the  Heir  at  Law  of  the 
Heir  after  the     Devisor  after  the  Death  of  his  Wife  raises  a  necessary  Im- 
Death  of  the      plication,  that  the  Wife  shall  take  for  her  Life ;  as  the  Es- 

,    '  tate  must  go  to  some  One  in  the  Interval :  but  from  the 
a  necessary  Im-  ^^    .      ,  ,,         -  t       i^m     ^    ^  r        i 

nlication  that    •I'®^'^®  by  one  Man  of  another  Mans  Kstate  after  the 

the  Wife  shall  Death  of  the  Devisor's  Wife  there  is  no  Implication  in 
take  for  Life :  her  Favor.  Admitting  however,  that  upon  a  similar  Con- 
but  no  Iraplica-  struction  of  the  Will,  as  furnishing  Implication,  a  Case  of 
lion  for  her  Election  may  be  raised,  the  Question  is,  whether  Sir 
npon  sue  a  Hfnry  did  mean  to  raise  tliat  Case ;  and,  if  he  did,  whe- 
,  M  '  ^^^  ^^^  Consequence,  taking  the  whole  Will  together,  is. 
Estate  through  ^^^  ^^  Plaintiff  can  insist  upon  having  this  Living ;  or 
the  Medium  of  "^^^  be  satisfied  in  Equity  by  the  Benefit,  which  results 
Election.  from  the  Application  of  the  Doctrine  of  Election ;  and 

with  regard  to  both  these  Considerations  this  Will  ap* 
pears  extremely  peculiar.  The  Expression  of  his  Inten- 
tion as  to  the  Living  in  Favor  of  Algernon,  whose  Title 
to  take  it  he  seems  to  think  depending  entirely  upon  his 
Expression  of  Intention,  is  by  the  Alternative  as  to  the 
Suffolk  Estate :  "  if  you  give  the  Living  to  Algernon,  you 
'^  shall  have  the  Stiff  oik  Estate :  if  not,  he  shall  have  it." 
Conceiving,  that  the  Plaintiff  was  entitled  to  this  Livings 
not  in  consequence  of  his  (the  Testator's)  Expression  of 
Intention,  he  does  not  by  conditional  Expressions  seek  to 
enforce  Compliance  with  the  W^ill  of  another  Person. 

Witk 
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'With  regard  to  the  Doctrine  of  Election,  Algernon ^  if         1811. 
the  Yacanc;  had  happened,  when  he  was  Twenty-one,  ^^^^^ 

n^t  have  desired  to  have  his  Uncle  James  presented 
wiihout  a  Bond,  in  preference  to  any  one  else  with  one ;       Peytok. 
and  there  is  nothbg  in  the  Will,  obliging  any  one  to  give 
a  Bond  not  to  accept  a  Bishoprick.    As  far  as  the  Doc* 
tcioe  of  Election  is  to  be  enforced  as  to  the  Suffolk  Es- 
tate, if  Algernon  did  not  complain,  the  Plaintiff  could 
not:  he  cannot,  I  think,  work  out  a  Case  of  Election  by 
the  Suffolk  Estate ;  and  I  strongly  incline  to  the  Opinion, 
dat  he  cannot  by  another  Estate,  which  the  Defendant 
tdtes  in  Fee,  raise  a  Case  of  Election,  though  not  in  Terms 
eipretaed,  by  Implication  upon  the  general  Doctrine  of 
die  Court.     That  however  is  the  utmost  he  could  do ;    Pnnciple  of 
and,  where  a  Case  of  Election  is  raised,  it  does  not  give  a  Election ;  giv- 
Right  to  retain  the  Tiling  itself;  though  it  may  give  a  ^"^  ^  ^^S^*^  "^' 

Risht  to  Compensation  out  of  something  else.  .^  .^  .      "^ 

^  '^  ^  iiself,  but  to 

Compensation 
The  Conclusion  is,  that  I  cannot  grant  an  Injunction :  omof^on^e. 

but  the  Refusal  of  it  is  altogether  without  Prejudice  to  thing  e!se. 

any  Question  upon  the  Case  of  Election ;  if  the  Plaintiff 

chooses  to  cairy  on  the  Suit. 


KOLLS, 

1811, 
BAILEY  V.  WRIGHT.  March  19. 31. 

BY  a  Settlement,  executed  on  the  Marriage  of  the     Under  a  Li* 
Plaintiff  Samuel  Bailey  and  Miriam  Orrell  in  1794,  citation  in  a  « 
«  Sum  of  i'TOO,  the  Fortune  of  the  Wife,  was  settled,  in  Marriage  Set- 

Trust  as  to  £500  to  place  the  same  out  at  Interest,  and  ^^^'"^"^  °^  ^^* 

^  '  Wife's  Pro- 

perty,  in  Default  of  her  Ap{>ointracnt,  for  her  next  of  Kin  or  personal 
Representative,  the  Husband  not  entitled. 
Vol.  XVllI.  £  lo 


Bailey 

V, 
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1811.  to  pay  the  yearly  Interest,  &c.,  to  Miriam  Orrell,  the 

Wife,  for  ber  separate  Use  during  their  joint  Lives ;  and 
In  case  she  should  survive,  to  pay  the  Principal  to  her: 
Wright  '^"^  *"  ^^^  *^®  should  happen  to  die  in  the  Life  of  her 
Husband,  then  to  pay  the  said  principal  Sum  of  «£500 
according  to  her  Appointment  by  any  Writing  under  her 
Hand  and  Seal,  or  by  Will,  and^  in  Default  of  such  Ap- 
pointment, in  Trust  for  the  next  of  Kin  or  personal  Re- 
presentatives of  the  said  Miriam  Orrell;  and  upon  farther 
Trust  to  place  out  at  Interest  the  remaining  <£200  to  the 
Plaintiff  during  his  Life  upon  his  Bond,  and  to  pay  the 
Interest  thereof  to  him,  or  to  permit  him  to  retain  the 
same,  during  his  Life,  and  in  case  he  should  die  in  her 
life  to  pay  the  Principal  to  her,  but,  if  he  should  survive, 
then  according  to  ber  Appointment,  &c.,  and,  in  Default 
of  Appointment,  in  Trust  for  the  next  of  Kin  or  personal 
Representative  of  the  said  Miriam  Orrell.  No  Property 
of  the  Husband  was  settled.  The  Wife  being  dead  witli- 
out  Issue  and  without  Appointment,  the  Bill  was  filed  by 
the  Husband,  claiming  under  the  ultimate  Limitation 
against  the  Sister  of  his  Wife. 

Mr.  Hall,  for  the  Plaintiff. 

The  first  Consideration  is,  whether  these  Words  are  to 
be  taken  as  AVords  of  Limitation,  making  the  Parly  take 
as  a  Purchaser  against  the  Course  of  Succession,  pre- 
scribed by  the  Law ;  or  in,  the  Construction  of  this  Settle- 
ment they  mean  any  thing  more  than  the  Death  of  the 
AVife  intestate;  pointing  out,  to  whom  the  Property  should 
go  in  the  Case  of  Intestac)' ;  as  the  Words  ^'  next  Heir" 
do  not  give  any  particular  Individual  a  Title  to  take  real 
Estate,  as  a  Purchaser ;  but  merely  denote  ihe  Devolution 
by  Course  of  Law.  That  is  the  w  hole  Effect  of  the 
Words,  as  used  in  this  Settlement,  llie  apparent  Ten- 
dency of  some  modern  Opinions  to  consider  Husband  and 

Wife 
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Wife  as  in  no  Respect  of  Kin,  or  related  to  each  oihet,  1811. 

either  during  or  after  the  Coverture,  cannot  prevail  against        ^ 
the  uniform  Series  of  ancient  Authorities  :  Bracton  (a),  ^^ 

Glanvillt  (b),  and  Littleton  (c),  treating  them,  not  merely       Wright. 
as  in  the  nearest  Degree  related,  but  as  forming  one  Per^ 
son :    "  Unica  Persona,  euro  Una  4r  Sanguis  Unus/*  are 
the  strong  Terms,  by  which  their  Connection  is  on  that 
Foundation  described.    Lord  Macclesfield,  Lord  Hard* 
wicke,  Lord  Thurlow,  and  the  Court  of  King's  Bench, 
have  expressly  stated  the  Husband  to  be  next  of  Kin  to 
his  Wife.     By  the  Statute  of  Distribution  ("c/^  and  the 
Statute  of  Henry  8  (e)  the  Wife,  being  distinguished  from 
the  nest  of  Kin,  shall  not  take  in  tliat  Character:   but 
the  Husband  has  been  held  within  the  Equity  of  the 
Statute  of  Henry  8   entitled   to  take  out  Administra^* 
tion  to  her ;  which  could  be  only  as  next  of  Kin.    The 
Statute  of  Distributions,  not  pointing  to  the  Relation 
of  Husband  and  Wife  upon  the  Death  of  the  Wife  in- 
testate,  and,    the  Statute  of  Frauds  (/),  declaring,   that 
nothing  in  the  former  Act  shall  extend  to  Fiincs  Covert, 
that  shall  die  intestate,  but  that  their  Hui^bands  may  de- 
mand and  have  Administration  of  their  personal  Estates^ 
and  recover  and  enjoy  the  same  as  they  might  have  done 
before  the  said  Act,  have  no  Effect  whatsoever.    Upon 
various  Authorities  the  Effect  of  the  Relation   continues 
after  Dissolution  of  the  Marriage :  the  Husband  has  Ad-* 
nimstratioa  to  his   Wife,   not  by  virtue  of'the  marital 
Kight,  but  as  next  of  Kin :     The  King  v.  Dr.  Bettes* 

fa)   Bract.    Lib.  2.  c.  5.  fcj  Sec.  291  ♦ 

Sec. 5.  Fol.  12.  Lib.  5.  Tracts  (dj  Stat.  22  &  23  Ch.  2* 

5.  c.  25.  Sec.  10*  Fol.  429-  c.  10. 

(bj  Gianv.  Lib.  14.   c.  3.  (ej  Stat.  21  Hen.S.  c.  5. 

Fol.    115.      Mr.     Deamest  (/J  Slat.  29  Q.  2.  c.  3. 

Translation,  556. 

E  a  fM)orth 
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1 8 11  •         worth  (a) :  Cart  v.  Rees  mentioned  in  Squib  v.  Wigan  (b) : 

v-^.^  J!//io^  V.  Collier  (c);  and  Fettiplace  v.  Gorges  Cd);  where 

Lord  Tkurlow  expresses  that  Opinion  in  Terms.     In  Si* 

WiiioHT.       derfin  (e)  the  Reason  is  given  :  no  other  being  in  aquali 

gradu.    In  Humphrey  v.  Bullen(f)   Lord  Hardwicke, 

adopting  the  Language  of  the  Statute  (g)  of  Edward  3. 

says,  *'  During  the  Coverture  they  are  but  one  Person: 

*'  but  when  the  Coverture  is  dissolved  by  the  Death  of 

*'  the  Wife,  the  Husband  is  certainly  the  next  Friend  and 

''  nearest  Relation ;  and  has  a  Right  to  administer  ex- 

•  ^  elusive  of  all  other  Persons/* 

The  Judgment  of  Lord  Loughborough  in  the  Case  of 
Watt  v.  IVatt  (h)  does  not  clash  with  these  Authorities  : 
the  Words  "  of  her  own  Family,**  added  to  the  Descrip- 
tion of  *'  next  of  Kin"  of  the  Wife,  excluding  the  Hus- 
band. In  Griffin  v.  Nansou  (i)  Lord  Alvanley  had  no 
Conception,  that,  if  the  Settlor  had  married,  his  Widow 
would  not  have  been  entitled  under  the  Description  of 
next  of  Kin  ;  though  the  Cases  of  Husband  and  Wife  are 
very  different  with  regard  to  this  Question.  In  the  late 
Case,  Nicholls  x.  Savage  (k),  the  Widow  was  held  not 
entitled  under  die  Description  of  next  of  Kin,  that  would 
have  been  entitled  to  the  personal  Estate  under  the  Star 
tute,  in  case  he  had  died  intestate:  a  Decision,  not  to  be 
disputed  :  the  Widow  and  next  of  Kin  being  by  the  Sta- 
tute put  in  Opposition.  Tlie  Lord  Chancellor  made  a 
similar  Decision  in  Carrick  v.  Lord  Camden  (I). 

(a)  nStr.WU.  r^fJStat.  3l£(/w.3.c.  11. 

(bj   1  P.  rra/.  381.  (li)  Ante,  Vol.  III.  244. 

(c)  1  Ves.  15.  3  Atk.526.  (ij  Ante,  Vol.  IV.  344. 

I  mis.  168.      :'  (k)    At   the   Rolls,     5lh 

(d)  3  jB/:o.C.C.  8.  Ante,      March,  18)0:  cited  from  a 
Vol.  I.  46\  Manuscript  Note  of  Mr.  /fV 

(ej  Sid  409.  '  therell. 

^    (J)   1  Atk.  458.  (IJ  Ante,  Vol.  XIV.  372. 

At 
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Jit  least  the  Plaintiff  is  entided  under  the  farther  De*. 
icription  *'  personal  Representative/'  The  Right  of  the 
Husband  to  succeed  to  tlie  Property  of  his  Wife  b,  as 
the  Tide  of  the  Heir  at  Law,  considered  with  Favor. 
The  Effect  of  these  Words  is  the  same  as  if  the  Property, 
had  been  directed  to  go  by  Devoludon  of  Law. 

« 

Mr.  JVetherell,  for  the  Defendants. 


£3 


1811. 
Bailey 

V. 

Wright 


This  is  decided  in  Principle  by  the  last  Case,  'Nichols  v. 
Savage :  a  residuary  Bequest  "  to  all  and  every  my  next 
"  of  Kin  that  would  have  been  entided  to  my  personal 
''  Estate  under  the  Statute  made  for  Distribution  of  In- 
**  testate's  Estates,  in  case  I  had  died  intestate :"  it  was. 
clearly  decided^  that  the  Widow  was  not  entitled   to  a 
Share :  proving  with  the  Lord  Chancellor's  Judgment  iu 
Garrick  v.  Lord  Camden  the  uniform  Opinion  of  the 
Court;  and  removing  all  Argument  upon  Dicta  to  be 
found  as  to  the  Interpretation  of  the  Words  ^*  next  of  Kin." 
The  Lord  Chancellor  says  (a)^  whatever  may  have  dropt 
from  Judges,  describing  the  Husband  as  next  of  Kin  of 
his  Wife,  the  whole  Course  of  modem  Authority  is  against 
the  Construction,  that  either  can  take  under  the  simple 
Description  of  next  of  Kin  pf  the  other ;  clearly  advert* 
ir^  to  the  Case  of  The  King  v,  Beltesworth  (b) ;  where 
those  Words  are  used  inaccurately,    lu  Davis  v.  Bailt/  (c) 
and  Worseley  v.  Johnson  (d)  Lord  Ilardwiche  held  the 
Widow  not  included  under  the  Term  "  Relatibn ;"  ob-» 
tcrving,  that  strictly  the  Wife  is  no  Reladon  to  her  Hus- 
band.    Lord  Loughborough  decided  the  Case  of  Watt  v. 
Watt  (e)f  not  on  the  peculiar  Elfpression  of  the  Settle- 
ment, but  on  die  broad  Ground,  that  die  Husband  b  not 
next  of  Kin  of  his  Wife.    The  Course  of  the  modern  Au« 


raJ^«f<r,Vol.  XIV.  381. 
Cb)  ZStr.  1111. 
(cj  1  Ves.  84. 


E  3 


fdj  3  Aik.  758. 

(cJ  Ante,  Vol.  III.  244.. 

thorides 
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Bailey 

V. 


1811.         tborities  is  therefore  uniform  ;  that  the  Dicta,  describing 
Husband  and  Wife  as  next  of  Kin  to  each  odier,  are  in* 
accurate ;  and  it  is  obvious,  that  between  them  Relation 
Wbjgut   '     cannot  subsist  in  the  Sense  of  Sir  William  Blackstone^ 
as  Persons  de  eodem  Stipite  descendenies. 

The  additional  Description  in  this  Settlement,  *'  or 
'*  personal  Representative'*  though  not  in  Law  precisely  sy* 
nonimous  with  "  nej^t  of  ^in"  must,  as  here  used,  receive 
the  same  Construction.  Who  may  be  entitled  to  Admi- 
nistration is  an  Accident,  that  cannot  be  regarded  in  the 
Construction  of  an  Instrument.  In  the  Two  last  Cases, 
Garrick  v.  Lord  Camden  and  Nii  hols  v.  Savage,  wh^re 
there  was  the  same  Conflict  between  the  diflerent  Parts  of 
the  Sentence,  the  first  Description  "  next  of  Kin/'  was 
held  to  convey  the  real  Meaning ;  and  no  EQtct  was  givei| 
fo  the  added  Words, 

Mr.  Hall,  in  Reply,  observed,  that  there  is  9  material 
Distinction  between  Husband  and  Wife,  with  regard  to 
Character  and  Succession ;  that  tlie  particular  Terms  of 
the  Settlement  in  IVatt  v.  fVatt  were  the  principal  Foun- 
dation of  the  Judgment ;  and  that  in  Nichols  v.  Savage 
the  Description  was  next  of  Kin,  that  would  have  been 
entitled  to  the  personal  Estate  under  the  Statute  of  Dis- 
tributions ;  under  which  the  Widow  takes  in  her  peculiar 
Character,  not  as  next  of  Kin. 


The  Master  of  the  Rolls. 
March  21.  The  Question  before  the   Court  is  not,  whetlier  the 

Husband  can  in  any  Case  or  for  any  Purpose  be^  as  he 
has  sometimes  been  called,  the  next  of  Kin  of  his  Wife  ; 
but,  ^^liether  accoiding  to  the  true  Construction  of  this 
Settlement  it  was  intended^  that  the  Husband  sho|ild  take 
under  that  Denomination,    fu  the  CaseS;  where  the  Hus* 

baud 
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UaA  has  been  spoken  of  as  next  of  Kin  of  his  Wife, 
Ae  only  Thing  in  question  was  his  Right  to  administer ; 
aod  that  Right  has  frequently  been  called  his  Right  as 
nat  of  Kin.  In  those  Cases  there  was  no  Occasion  to 
consider^  whether  by  a  Limitation  to  the  next  of  Kin  of 
the  Wife  he  would  be  entitled  to  her  Property  after  her 
Beath.  In  the  Case  of  Watt  v.  fVatt  (a)  that  precise 
Question  came  before  Lord  Loughborough ;  and  he  did 
determine  it ;  for  tliough  in  some  Clauses  of  the  Settle- 
ment, not  in  all,  the  Words  '^  of  her  Family"  were  added 
to  the  Description  "  next  of  Kin"  yet  the  clear  Opinion  of 
the  Lord  Chancellor  was,  that  he  did  not  at  all  answer 
the  I>escription ;  and  the  present  Lord  Chancel/or  in  the 
Case  of  Garrick  t.  Lord  Camden  declared  the  same  Opi- 
nion; though  it  was  not  the  Point  immediately  before 
him. 


1811. 


Baxlkt 
r. 

W&I6BT. 


Iq  this  Case  it  is  impossible,  that  the  Husband  could 
be  intended.  The  Subject  of  the  Settlement  was  the 
Wife's  Fortune  of  £700.  The  only  Benefit  he  was  to 
take  was  the  Interest  for  his  Life  in  £200^  Part  of  that 
Fund ;  and  she  was  to  have  the  Interest  of  the  Remainder 
for  her  separate  Use :  if  she  survived,  the  whole  was  to 
be  her's ;  if  he  survived,  it  was  to  go  according  to  her 
Appointment;  and,  in  Default  of  Appointment,  in  Trust 
to  hor  next  of  Kin  or  personal  Representative. 

It  seems  to  me,  the  Intention  was  evidently  to  exclude 
him.  Had  it  been  meant,  that  he  should  take  by  surviving 
her,  the  Expression  was  quite  obvious,  that  in  that  Event 
aod  in  Default  of  Appointment  the  whole  of  these  Two 
Sums  should  be  paid  to  the  said  Samuel  Bailey  for  his 
own  Use.  Both  are  mentioned  by  their  Names,  wherever 
they  are  spoken  of  in  this  Settlement :  but  they  had  a 


(aj  Ante,  Vo\.  IIL  244. 
E  4 
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1811.  View  to  uncertain  Persons;  who  could  be  designated  oolj 

^^^"^^^  by  some  general  Description.     Indeed  it  seems  hardlj 

^  conceivable,  that  in  a  Marriage  Settlement  a  Limitation 

WttiGUT.  -      ^^  ^^^  Wife's  *'  next  of  Kin"  can  be  introduced,  except 

for  the  Purpose  of  excluding  the  Husband ;  and  if  the 
Intention  was  to  exclude  him  by  the  first  Words  **  next 
'^  of  Kin,"  he  cannot  be  let  in  under  the  subsequent 
W^ords  "  personal  Representative."  Whatever  tliese  Words 
might  mean,  standing  by  themselves,  tliey  cannot,  as  here, 
used,  take  from  the  first  Words  the  Sense  they  properly 
bear^  and  were  id  this  Case  obviously  intended  to  bear. 

Tlie  Bill  of  the  Husband  must  therefore  be  dismissed 
with  Costs. 


1811, 
Jpnl  SO.  HILL  r.  BARCLAY. 

May  13. 
Relief  against  ^  I  ^HIS  Case  ^a),  having  been  again  argued  upon  m 

Forfeiture  of       X     Motion  to  dissolve  the  Injunction,  stood  for  Judg- 
a  Ixase  for         ^^t. 
Breach  of  Co- 
venant not  ex-       gj^  g^^^^^j  2j^^„7/y^  a„d  Mr.  JVingJield,  for  the  De-. 

1    r.        r        feudant :    Sir  Arthur  Pisgott*  Mr.  Richards,  and  Mr. 
the  Case  of  ,      r*,  •    -ir 

Payment  of        ^S^'*'  ^""^  *^  Plamtiff. 

Money,  as  in 

the  Instance  of  y^  £^^  CHANCELLOR. 

Rent,  to  the  ,      -^  •      •  •     -r  - 

other  Cove-  '^'®  '^^'  Effect  of  the  Covenants  m  this  Lease  is, 

nants ;  as  to       that,  if  the  Tenant  did  not  within  a  limited  Time  after 
repair.  Entry  lay  out  ^150  at  least,  or  did  not  keep  tlie  Pre- 

mises in  Repair,  or^  if  the  Landlord  chose  to  dispense 

(a)  Reported  AnUy  Vol.  XVI.  402. 
^  with 
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mhk  that  pircumstaace,  and  gave  Notice  to  the  Tenant  tQ  ISI 1. 
pat  tbem  in  compleat  Repair  within  Three  Months,  and  u^^ 
he  did  not  so  rei;>air,  the  Landlord  has  by  the  exprqs9  ^^ 

Contract  a  Right  to  enter,  and  determine  the  Interest  of     Barclay. 
4ie  Tenant.     The  Effect  of    these  Covenants  at  Law  ^ 

may  be  put  another  Way ;  that  this  was  to  be  a  Lease, 
until  the  Tenant  should  after  Three  Months  Notice  fail 
to  put  the  Premises  in  compleat  Repair. 

The  Bill  suggests,  that  an  Equity  to  be  relieved  against 
the  Forfeiture  at  Law  by  Breach  of  the  Covenant  arises 
oat  of  a.  Difference  in  the    Ecclesiastical   Court   upon 
HUTh  Will.     I  think,  as  Lord  Erskine  thought  in  San* 
iers  V  Pope  (a),  that  the  Circumstance  of  the  WiJl  of 
the  Assignee  of  the  Lease  being  in  Controversy  in  the 
Ecclesiastical  Court,  as  it  certainly  would  form  no  Answer 
to  an  Ejectment,  so  of  itself  it  cannot  be  a  Ground  for 
Relief  in  Equity.     For  the  Plaintiff  it  has  been  insisted, 
tliat  the  Notice  to  do  the  Repairs  was  given  at  an  incon<- 
Tenient  Season,  (in  September);  that  it  was  required  at  a 
Time,  when  probably  the  Repairs  could  not  on  Account 
of  the  Weather  be  compleated ;  and,  admitting,  that  no 
Step  was  taken,  though  in  Fact  there  was  nothing  to  pre- 
vent the  Repair  within  the  Time,  it  is  contended,  that 
dieir  so  reasoning  upon  the  Time  is  a  Circumstance^  that 
eotides  them  to  Relief  in  Equity ;  that,  having  began  to 
repair  in  January^    after  the   Ejectment  brought,    they 
were  proceeding;  and  the  House  would  have  been  put  in 
IS  good  Repair  as  if  the  Notice  had  been  complied  with; 
and  upon  these  Grounds  this  Court  relieves  against  an 
Ejectment.    The  Bill  contends  farther,  that,  a  Sum  of 
Money,  sufficient  to  put  the  Premises  in  compleat  Repair, 
being  laid  out  after  the  Time  specified  in  the  Covenant, 
they  will  be  put  in  compleat  Repair ;  and  therefore  this 

(a)  Ante,  Vol.  XII.  2S2. 

/  Court 
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1811.         Court  ought  to  give  Relief  upon  a  Principle  of  Equity, 

Hill  resulting  from  that  Act  of  the  Tenant,  putting  them  in 

^^  such  compleat  Repair ;  aud  a  Controversy  is  raised  by  the 

Barclay.      AflSdavils  on  each  Side  with  regard  to  this  Point,  which 

I  find  it  extremely  difficult  to  understand,  whether  the 
Premises  are  not  considerably  better  for  not  having  been 
repaired  until  after  the  Time,  than  if  the  Repairs  had 
been  done  at  the  Time  stipulated :  that  is,  whether  the 
Effect  of  the  Winter  being  past  does  not  make  the  State 
of  Repair  more  compleat  and  desirable,  than  if  it  had 
been  done  in  the  preceding  September. 

'  Upon  these  Grounds  the  Motion  was  made  for  an  In- 
junction to  restrain  the  Ejectment ;  against  which,  it  was 
admitted,  there  could  be  no  Defence  at  Law ;  and  the 
Tenant  was  therefore  required  to  give  Judgment,  subject 
to  such  Terms  as  the  Court  should  think  reasonable.  The 
Question  now  is,  whether  upon  such  Circumstances  as 
are  now  before  me,  the  Principle  of  Equity  will  maintain 
nie  in  holding,  that  a  Landlord  shall  not  have  the  legal 
Effect  of  his  Covenant.  Very  modern  Times  have  pro- 
duced Two  Cases,  perhaps  not  quite  so  contradictory  as 
they  appear  to  be ;  though  it  may  not  be  very  easy  to  re- 
concile the  Principles,  supposed  to  govern  them.  Iii' 
Wadman  v.  Calcrqfi  (a)  die  Master  of  the  Rolls  lays 
down,  as  Doctrine,  making  a  strong  Impression  on  his 
Mind,  that,  though  against  an  Ejectment  for  Non-pay- 
ment of  Rent  the  Court  would  relieve,  upon  a  Principle 
long  acknowledged  in  this  Court,  but  utterly  without 
Foundation,  it  would  not  relieve,  where  the  Right  of  the 
Landlord  accrued,  not  by  Non-payment  of  Rent,  but  by 
Non-performance  of  Covenants,  which  might  be  compen- 
sated by  Damages.  That  Case  coming  afterwards  before 
me,  my  Mind  was  so  strongly  impressed  with  the  Dis- 

fa)  Jtiie,  Vol.  X.  67* 

tinction 
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itween  this  Sort  of  Covenant  and  a  Covenant  1811. 

^ment  of  a  Sum  of  Money,  or  Rent,  that  I 
|e  Distinction  ;  and  put  the  Party  to  an  im- 

to  ascertain,  whether  upon  the  Non-per-      Barclay. 
jS  Species  of  Covenant  the  Right  of  Entry 
'  iftCted  upon  at  Law;  and,  as  it  appeared,  that 

jectment  might  be  maintained,  no  Relief  was  given. 

The  Decision  of  the  subsequent  Case  of  Sanders  v. 
Pope  (a)  does  not  seem  to  me  to  govern  this  Case.  The 
Tenant  there,  not  having  laid  out  the  Sum  of  ^200  in 
Repairs  within  the  Period  expressed  by  the  Covenant, 
offered  afterwards  to  lay  out  that  Sum ;  and  it  does  not 
appear,  that  there  hud  been  any  Dealing  by  Request  and 
Refusal  between  the  Lessor  and  Lessee  in  the  Period, 
during  which  by  the  express  Covenant  the  Money  ought 
to  have  been  applied.  The  Injunction,  which  had  been 
continued  by  an  Order  of  the  Master  of  the  Rolls  (b), 
implies  a  Declaration  of  his  Opinion,  that  the  Case  was 
to  be  regarded  as  a  Case,  that  might  admit  Relief.  Lord 
Enkifie*8  Opinion  also  was,  that,  the  Covenant  specifying 
a  liquidated  Sum  to  be  laid  out  within  a  given  Time,  and 
at  the  Landlord  could  not  be  injured  by  the  Expenditure 
of  that  Slim,  with  an  Increase,  after  the  Time  had  ex- 
]Nred,  and  all  the  Costs,  Relief  was  in  the  Discretion  of 
die  Court. 

The  original  Cases  upon  this  Subject  are  of  different 
Sorts.  The  Court  has  very  long  held  in  a  great  Variety 
of  Classes  of  Cases,  that  in  the  Instance  of  a  Covenant 
to  pay  a  Sum  of  Money  tlie  Court  so  clearly  sees,  or  ra- 
ther fancies,  the  Amount  of  Damage,  arisuig  from  Non- 
payment at  the  Time  stipulated,  that  it  takes  upon  itself 
to  act,  as  if  it  was  certain,  that  giving  the  Money  Five 

CaJ  Ante,  Vol.  XII.  282.         (b)  Ante,  Vol.  XII.  213. 

Years 
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1811.         Years  afterwards  with  Interest  it  gives  a  compleat  Com- 
^p^  pensation.    That  Doctrine  has  been  recognized  without 

^  any  Doubt  upon  Leases  with  reference  to  Non-payment 

Barclay.  ^^  Rent^  upon  Conditions  precedent,  as  to  Acts  t»  be 
done.  Payment  of  Money  in  Cases  of  specific  Perform- 
ance, and  various  other  Instances :  but  the  Court  has  cer- 
tainly affected  to  justify  that  Right,  which  it  has  assumed, 
to  set  aside  the  legal  Contracts  of  Men,  dispensing  with 
the  actual  speci6c  Performance,  upon  the  Notion,  ihat  it 
places  them,  as  near  as  can  be,  in  the  same  Situation  as 
if  the  Contract  had  been  with  the  utmost  Precision  spe- 
cifically performed :  yet  the  Result  of  Experience  is,  that, 
where  a  Man,  having  contracted  to  sell  his  Estate,  is 
plac^  in  this  Situation,  that  he  cannot  know,  whether  he 
is  to  receive  the  Price,  when  it  ought  to  be  paid,  the  very 
Circumstance,  that  the  Condition  is  not  performed  at  the 
Time  stipulated,  may  prove  his  Ruin,  notwithstanding  all 
the  Court  can  offer  as  Compensation. 

There  is  however  no  Doubt,  that  the  Court  has  always 

acted  upon  this  as  to  Rent;  and  there  is  also  legislative 

Stat.  4  Geo.  2,  Authority  for  it  by  the  Statute  (a),  which  passed  in  1731, 

c.  2S,  regu-        r^ulating  the  Powers  of  Courts  of  Equity  in  that  Article, 

lating  the  Re-     Jimiting  the  Time,  within  which  the  Lessee,  who  has 

jc    o    a    c«      failed  in  paying  his  Rent,  may  file  a  Bill  to  have  his  Lease 

P    -  f        -     restored ;  specifying  the  Terms,  upon  which  the  Relation,. 

a  Breach  of        Aough  according  to  the  Contract  at  an  End,  shall  upon 

Covenant  by      ^^  equitable  Doctrine,    aided  by  legislative    Provision, 

Non-pay meut     continue  in  Force  between  them.     If  it  was  understood  at 

of  Rent,  that  Time,  that  in  a  great  Variety  of  other  Cases  this  Court 

upon  its  equitable  Doctrine  would  relieve  against  For* 
feiture,  among  other  Instances  in  this  of  a  wilful  N^lect 
to  r(  pair,  if  it  was  then  the  acknowledged  Doctrine  of 
this  Court,  that  tlie  Lease,  forfeited  by  the  Contract; 

(aj  Stat  4  Ges.  2,  c.  28,  s.  2,  3,  4. 

might 
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m^ht  be  set.up  again  by  the  Tenant^  coming  at  any  Umb         181 1. 
wkh  an  Offer  to  do  that,  ^ich  he  had  wilfully  omitted 
tt  the  Time  he  had  stipulated^  it  is  much  to  be  lamented, 
that  die  Power  of  the  L^islature  was  not  interposed  in  a     Bakclat. 
Case,  upon  which  its  interference  was  much  more  desir- 
able.    Imperfect  and  unjust  as  the  Operation  of  the  Rule 
for  giving  Relief  in  Equity  against  a  Forfeiture  for  Non- 
payment of  Money  must  be  in  most  Cases,  yet,  if  the 
Role  is  established,  that  Payment  with  Interest  from  the 
Time  is  a  Compensation,  that  is  an  extremely  simple 
fiule  for  administering  the  Equity:   but,  if  a  Court  of 
Bqoity  is  to  trust  itself  in  all  Cases  with  the  Consideration 
of  such  a  Question  as  this,   whether  it  is  just,  that  a 
Tenant  should  come  here  to  prolong  the  Duration  of  a 
Lease,  by  his  express  Contract  determined,  if  the  Pro- 
perty has  not  been  treated  in  a  Husband-like  Manner,  the 
Court  has  not  so  sure  a  Guide  as  the  Calculation  of  In- 
terest upon  a  Sam  of  Money ;  and,  considering  tlie  Depo- 
ntions  of  Surveyors  in  this  Court,  or  the  Declaration  of 
one  of  diese  Plaintiffs,  as  represented  by  the  Answer,  that 
tte  Premises  are  in  such  Circumstances,.tbat,  when  all  the 
Repairs  are  made,  it  will  be  a  bad  Business,  the  Notion, 
that  the  Court  upon  such  Evidence  can  be  sure,  that  it 
gives  the  Party  a  Compensation  in  Damages,  appears 
ficficulous. 

I  notice  this  particdarly  on  account  of  one  Case  (a), 
W»eiiB  the  Lord  Chancellor  appears  to  go  a  Length, 
to  which  no  Judge  should  follow  without  great  Con- 
Akration.  According  to  the  Note,  which  is  but  loose, 
itts  Lordship  seems  to  have  thought,  that  the  equitable 
^orfsdiction  might  be  applied  on  this  Ground ;  that  if  the 
iKepairs  of  the  Premises,  under  a  Covenant  always  to  be 
kept  good,  are  done  at  the  Close  of  the  Term,  the  Land- 

(a J  BroTcn  v.  QuUter,  Amb.  619. 

lord 
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1811.  lord  would  have  his  Premises  in  excellent  Condition  from 
their  not  being  done  sooner.  The  Court  is  surely  not 
authorized  so  to  deal  with  Contracts.     I  do  not  mean  to 


Hill 


V. 

Barclay*     apply  these  Observations  to  Cases  of  Accident  and  Sur- 
prise; the   Effect  of  the  Weather,  for  Instance,  in  this 
Case,  or  permissive  Want  of  Repair ;  the  Landlord  stand* 
ing  by  and  looking  on.     A  particular  Case  might  perhaps 
occur,  such  as  are  put  by  Lord  Erskine  in  Sanders  v. 
Pope,  in  which  it  would  be  demonstrable,  that  the  Land* 
lord  would  sustain  no  Injury  by  the  Relief:   but  it  is 
taking  a  prodigious  Liberty  with  a  Contract,   by  which 
the  Tenant  has  undertaken  forthwith  to  repair,  and  to 
keep  the   Premises  in  Repair  constantly ;  in  order  that 
the  Landlord  may  during  the  whole  Currency  of  the  Term 
have  the  Property,  if  returned  upon  bis  Uauds,  in  ezactlj 
the  State  he  intended. 

If  this  Doctrine  can  be  maintained  in  general  Cases, 
what  is  to  be  said  of  the  Case,  where,  the  Court  admini- 
stering this  Species  of  Equity,  the  Tenant  has  become 
Bankrupt  before  the  End  of  the  Term,  the  Assignees  refuse 
to  take  to  the  Lease,  and  the  Premises  are  thrown  back  to 
the  Lessor  in  a  State  of  utter  Non-repair  ?  Would  that  be 
any  thing  like  an  Execution  of  the  Contract  ?  So  in  the 
Case  of  Copyhold  Estate^    where  there  is  a  Forfeiture 
upon  Waste.    The  Distinctions,    that  have  been  taken,  • 
go,  not  only  to  the  Question,  whether  it  is  perfectly  clear, 
that  Compensation  for  the  Damage  can  be  made  in  tliis 
Respect,  that  the  Landlord  can  be  placed  in  the  same 
Situation  to  all  Intents  and  Purposes,  but  also  to  another 
very  material  Consideration ;  whether  the  Non-payment 
of  the  Money,  or  the  Waste,  was  wilful,  or  not.    Tliere 
maybe  Cases,  where,  morally  speaking,  a  Court  of  Equity 
would  interpose  with  much  less  Reluctance  than  in  an- 
other Sort  of  Case;   where,   for  Instance  tlie  Landlord 
offered  to  overlook  the  past  Negligence  on  Conditioo, 

that 


/ 


Hill 

V. 


CASES  IN  CHANCERY.  63 

that  the  Repairs  should  be  done  nvithin  Three  Months;  1811. 

if  Ihe  Tenant  still  refused,   npon  M-hat  Ground,  having 

wilfully  refused,  and  violated  all  his  Covenants,  could  he 

desire  a  Court  of  Equity  to  place  him  in  exactly  the  same      Barclay 

Situation  as  if  he  had  performed  them,  and  demand  a 

Decree,  giving  him  the  Benefit  of  the  Offer,  which  he  had 

positively  refused  ? 

So,  with  regard  to  other  Cases,  the  Doctrine  I  have 
lepeatedly  stated  is  all  wrong,  if  it  is  to  be  taken,  that 
Relief  is  to  be  given  in  case  of  a  wilful  Breach  of  Co- 
venant.    I  allude  to  Cases,  where  I  have  intimated  my 
Opinion,  that  a  Tenant,  who  has  committed  Waste,  treated    Tenant,  hav- 
ibeLandin  an  Unlmsband-like  Manner,  and  been  guilty  J^S  committed 
of  various  Breaches  of  Covenant,  for  which  the  Lessor  breaches  of  Co- 
bd  a  Right  of  Re-entry,  should  not  have  a  specitic  Per-  „,  ^    . 

^      ^  .  ^  T  rrn         r.rr  r   ^VastC,  trCatmg 

lormance  of  an  Agreement  for  a  I^ase.    The  Jbffect  of  ^^^  ^^^  .^^  ^^^ 
omitting  Repairs  may  produce  as  much  Mischief  to  the  Unhusbandlike 
Estate  as  Waste ;   the  latter  is  as  capable  of  Compensa-  Manner,  &c. 
tion  as  the  former ;  and  there  is  no  Difference  between  not  entitled  to 
Covenants,  thus  resting  in  Damages,  and  another,  against  specific  Per- 
tbc  Breach  of  which  it  is  admitted  the  Court  will  not  lormance  of  an  * 
lelieve,  a  Covenant  not  to  assign  without  Licence;  upon     ^  ^ 
which  it  is  clearly  settled,  that,  if  an  Ejeclnieut  is  brought    ^^  Relief 
upon  a  Right  of  Re-entry  reserved,  the  Lessee  can  have  against  For- 
•  BO  Relief:  he  cannot  shew^  that  by  the  Assignment  the  feiturc  by 
Lessor  sustains  no  Damage  ;  that  on  the  contrary  he,  the  Breach  of  Co* 
Lessee,  is  a  Beggar,  who  could  not  pay  tlie  Rent,  and  venant  not  to 
the  Assignee  a  solvent  Tenant ;  that  the  Lessor  is  there-  a»s»gn  w^^bout 
fore  in  a  better  Condition ;  having  two  Persons  answer- 
lUe  to  him  instead  of  one  Tenant  under  the  Circum- 
nances  I  have  mentioned.    The  Answer  is,  that  the  Court 
cumot  estimate  the  Damage :  the  Fact,  as  it  is  alledged^ 
may  be  true  at  tliis  Moment:    but  the  Consideration, 
whether  the  Lessor  is  to  gain  or  lose  by  having  a  Tenant 

■ 

pnt  upon  biaii  must  run  through  the  whole  Contiauancc 

of 
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IBll.         of  the  Lease :  it  is  sufficient,  that  the  Lessor  insists  itpoR 
his  Covenant ;  and  no  one  has  a  Right  to  put  him  in  a 
different  Situation.    The  Distinction  has  been  taken,  that 
Barclay      ^'i^(  ^^y  he  had  against  the  Breach  of  a  Covenant  to 

pay  Money  at  a  given  Day ;  but,  not,  where  any  Thing 
else  is  to  be  done.  So  the  Case  of  Forfeiture  of  a  Copy- 
hold by  Acts^  which  really  do  no  Damage  to  the  Lord, 
as  where  a  Tenant  for  Life  forfeits  his  Estate,  stands  on 
the  same  Ground.  In  all  these  Cases  the  Law  having 
ascertained  the  Contract,  and  the  Rights  of  the  contract- 
ing Parties^  a  Court  of  Equity  ought  not  to  interfere. 

• 

With  regard  to  the  Circumstances  of  this  Case  1  take 
the  Lessor,  calling  for  the  Repairs  to  be  done  withia 
Three  Months,  to  have  dispensed  with  his  Right  of  Entiy 
under  the  general  Covenant :  but,  the  Premises  being  aft 
that  Period  in  a  State  of  gross  Dilapidation,  the  Lessor 
says,  he,  who  was  entitled  to  have  them  put  in  Repair 
at  the  Commencement  of  the  Lease,  and  to  have  them 
kept  in  Repair  to  that  Time,  having  also,  as  being  entitled 
to  the  Benefit  of  all  C'uxumstances,  affecting  the  Value  of 
the  Lease  in  future  Time,  the  Right  to  require  the  Re- 
pairs to  be  done  within  Three  Months,  did  make  that  Re- 
quisition ;  expressly  signifying,  that,  if  they  were  not  done 
within  that  Time,  he  would  avail  himself  of  his  legal 
Right.  Not  one  Step  was  taken  in  Compliance  with 
chat  Requisition.  Am  I  then  to  speculate  under  such 
Circumstances ;  and  determine,  that  it  is  so  clear,  that  the 
Repairs,  if  done  in  future,  will  be  equally,  or  more, 
beneficial,  that  all  the  Contract  between  them  should 
be  undone?  My  Opinion  is,  that  this  is  more  than  is 
authorized  by  any  Decision ;  and  therefore  the  Injunction 
must  he  dissolved. 
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1811, 
pARTi,  Sx parte  (d)i     -  May  15. 

Tilts  Petition  stated,  that  in  Febrtiart/,  1811,  a  Cott-     Creditor's 
mission  of  Bankruptcy  issued  against  Leigh  and  Right  in  Bank* 
Armstrongs  of  Liverpool^  carrying  on  Trade  under  ihd  ruptcy  to  prove 
Firm   of  Leigh  and  Armstrong;  and  that  they  were  in-  ^^^^  av*"  ^''°" 
debted  to  the  Petitioner  James  Parr ;  as  surviving  Part*  ,        .  „ 
nerof  John  Parr,  deceased,  in  the  Sunt  of  ^  12,  CS8 : 1 45 : 2d.  jj^^  ^^^^  ^^-t 
for  Principal  and  Interest  on  Fourteen  Bills  of  Exchange  Persons,  to  the 
drawn  by  Persons  at  Demarara,  unaer^tjjp  Vfrm  of  Bru-  Extent  of  20*, 
me//,  HeyHger,  and  Co.,  in  Favor  of  Jb//fi-  aiif)  James  ^^  the  Pound. 
Tarr,  and  accepted  by  the  Bankrupts ;  which  Bills  were     ^'"»s  drawn 
given  by  Heyligery  and  Co.  to  John  and  James  Parr  for  «"^^^«ic<^<^Pi^d 
]|Ionies,  actually  received  by  Brumell  bnd  Co.  to  and  for  p 
the  Use  of  John  and  James  Parr  to  the  full  Amount,  constituting 
A  Debt  of  «£4340  was  claimed  by  the  other  Petitioners  distinct  Firms: 
Shaw  and  Co.,  under  similar  Circumstances*  Proof  against 

the  Acceptor 

The  Petition  then  stated,  that,  Leigh  and  Armstrong  J"^^"'  ^^- 
not  having  paid  the  Bills,   Brumell  and  Het//igcr,  being  y  i        r 
pressed  by  the  Petitioners,  assigned  to  them  Two  Planta-  cQritvfro     th 
tions  at  Esscquibo  and  Berbice,  in  America,  in  Mortgage,  Drawer, 
for  the  Purpose  of  securing  the  Balance  due  upon  the     Separate  Cre« 
Bills,  by  Indentures,  dated  the  1st  of  January ,  1806;  and  ditors  not  en- 
it  was  expressly  covenanted,  agreed,  and  understood,  that  titled  to  vote 
tkc  Security,  thereby  given,  shoiild  not  be  considered  as  '"  the  Choice 
my  Waiver  of  the  Security,  which  the  Petitioners  Parr  ^     ssignccs 
tod  Shaw  respectively  should  have  against  the  Acceptors  Qommission 
of  die  Bills,  or  any  other  by  viitue  of  them,  except  Bru*  o^  that 

Grpund  a  new 
(a)  1  Rosc*s  Bankrupt  Cases,  76*  Choice  di» 

rcctcd  ;  though  the  Lord  Chancellor  would  not  interfere,  if  a  Creditor 
bud  been  excluded  by  Mistake,  not  for  the  Purpose  of  preventing  his 
voting. 

Vol.  XVIII.  F  mell 
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ISIT.         tnell  and  Ilei/lfger;  nor  against  them  farther  than  givinf 

y^^^  them  Time  for  Payment. 

Paur,  -^ 

Ex  parte.  j^^  Petition  farther  stated,  that  the  Commissioners^  re- 

jccted  the  Proof  of  the  Petitioners,  until  they  had  dis« 
posed  of  the  Mortgage;^  or  until  it  should  have  been 
valued ;  holding,  that  they  icould  only  prove  the  Balances 
of  their  respective  Debts,  after  deducting  the  Price  or 
Value  of  the  Mortgage.  The  Petitioners  stated  to  the 
Commissioners^  that,  if  allowed  to  prove,  they  should  vote 
for  Thomas  Parr  to  be  the  Assignee;  who  was  proposed 
by  another  jmnt  Ci^ditor;.  mai  the  Majority  in  Value  of 
tlie  joint  Oreiiltmsf  ffiSsenij  whose  Debts  amounted  to 
^10,  voiHgHhtTiomas  Parr:  but  tlie  Commissioners  de- 
clam^  (bt  be  was  not  elected  Assignee ;  and,  the  Majori^ 
in  value  of  the  separate  Creditors  present,  whose  Debts 
amounted  to  ^10,  having  voted  for  Three  other  Persora, 
and  the  Amount  of  the  Debts  of  tliose  separate  Creditors 
exceeding  ttie  Amount  of;  the  joint  Creditors,  who  had 
been  allowed  to  prove,  and  who  voted  for  Parr,  the  other 
Three  Persons  were  declared  the  Assignees. 

...  The  Petition  prayed,   tliat  the  Petitioners  may  be  ad- 

mitted Creditors  under  tlie  Commission,  and  be  paid  DI* 
vidends  rateably  with  the  other  joint  Creditors ;  and  that 
Thomas  PArr  may  be  declared  to  have  been  duly  elected 
sole  Assignee;  or,  that  a  new  Chice  of  Assignees  may  be 
had. 

An  AflMavit,  made  by  the  Bankrupts,  stated,  that  pre- 
viously to  1799  they  carried  on  Business  at  Liverpool  as 
Merchants  under  the  Firm  of  L^gh  and  Co.,  and  under 
the  Firm  of  Armstrong  and  Co.  at  Demarara,  and  in 
1799  they  took  into  Partnership  with  them  at  Demarara 
Hej/liger,  and  soon  afterwards  BrumelL  The  Deponents 
put  an  End  to  that  Partnership  in  1801 :  the  Accounts 
were  never  finally  settled ;  and  a  considerable  Balance  will 

be 
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kc  due  upon  a  Settlement  firom  Brmnull  and  Het/Iiger.         iSll. 

The  Bills  in  the  Petition  mentioned  arpse  out  of  the  said         ^^T"^^ 

Pare, 

Partnership  Transactions;  and  were  drawn  and  accepted,       Exvartt^ 
m-hile  the  JDeponents  and  Brumell  and  Hey/iger  were  so 
ki  Partnership ;  and  the  Mortgage  was  obtained  as  a  £u^ 
llier  Security  for  the  Biils. 

Mr.  Leach,  and  Mr.  jigar,  in  support  of  the  Petition. 

Two  Objections  are  made  by  this  Petition :  first,  thai- 

ihe  Commissioners  acted  erroneously  in  refusing  the  Ph>of, 

aotil  the  Security  bad  been  made  available :  secondly,  that 

under  a  joint  G>mmission  a  Choice  of  Assignees  by  aq)a* 

nte  Creditors  cannot  be  supported.    The  Reason  for  re- 

iiisittg  the  Proof  upon  diese  Bills  was,  that  the  Peti* 

tioners  held  another  Security  firom  the  Drawers.    Upon 

what  Principle  can  that  stand  ?    It  would  be  correct,  if 

they  held  a  Security  on  the  Bankrupt's  Estate;  which  is 

jprima  facie  a  Satisfaction:   but  with  regard  to  distinct 

Security  from  another  Person,  the  Creditor  has  a  Right  to 

avail  himself  of  all  his  Securities  (a).    The  Aeceplbr,  if 

an  Action  was  brought  against  him,  cotdd  not  object,  (hat 

the  Holder  had  other  Security  from  the  Drawer.    It  it 

trae,  Leigh  and  Armstrong,  the  Bankrupts,  were  Partners  in 

the  House  at  Demarara;  and  admitting  that  House  to  have 

been  Debtor  to  the  House  in  London,  the  Objection  would 

be,duitthe  Creditor, givingTime  to  the  Principal,  discharges 

tbe  Surety :  but  the  Creditor  had  no  Knowledge,  that  the 

Acceptor  was,  not  the  principal  Debtor,  but  in  Truth  a 

Surety ;  bavitig  accepted  without  Consideration. 

With  regard  to  the  Choice  of  Assignees,  admitting  the 
liak  of  Convenience,  that  your  Lordship  will  not  inter- 
fae,  uuless  some  Creditor  has  been  excluded  for  the 
H!j  Purpose  of  obtaining  that  Choice,  this  Case  has 

CaJ  Ex  parte  Bloxham,  Ante,  Vol.  VI.  449.  ffOO. 

F  2  sufficient 
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1811.  sufiiciehl  Grounds  for  setting  aside  the  Choice.     If  th^ 

p  jChoice  of  Assignees  is  with  the  joint  Creditors,    Thomas 

E9  parte  P^^  was  duly  chosen :  only  one  joint  Creditor  voting 
against  him.  The  Question  therefore  is,  whether  the  se- 
parate Creditors  had  any  Right  to  vote ;  depending,  not 
on  Usage,  but  positive  I^aw.  I'hey  are  not  Creditors 
within  the  Sense  of  die  Act  of  Parliament  (a);  which  di- 
rects the  Choice  of  Assignee^  to  be  by  those  Creditors, 
who  could  prove  under  the  Act.  The  separate  Creditors 
are  not  entitled  to  prove  by  the  Authority  of  the  Act ;  but 
are  admitted  to  prove  their  Debts  under  the  general 
Order  (b) ;  that  they  may  have  the  separate  Property  ad- 
ministered for  their  Benefit.  The  Effect  of  such  an  Ar- 
rangement,  whether  by  a  general  or  special  Order  is  the 
same.  They  are  admitted,  not  under  the  Statute,  but  by. 
the  special  equitable  Jurisdiction  of  the  Lord  Chancellor^ 
by  Analogy  to  the  Case  of  joint  Creditors  applying  to 
prove  under,  a  separate  Commis&ion ;  which,  for  the  Pur- 
pose of  voting  in  the  Choice  of  Assignees,  or  receiving 
•Dividends,  is  constantly  refused,  unless  iu  the  excepted 
Cases ;  as,  where  the  separate  Creditors  are  paid  20^.  in. 
the.  Pound  (c). 

.  • 
Sir  Samuel  Romillyf  zxii.  Mr. ^Bell,  for  the  Assignees. 

'  These  Petitioners  holding  Bilb,  draun  by  the  House  at 
Demarara  upon,  and  accepted,  by  the  House  at  Liver-- 
pool,  t£e'  Members  of  which  House  were  also  Partners  in* 
the  House  at  Demarara,  cannot  be  admitted  to  prove, 
until  they  have  made  available  another  Security,  whiclr 
they  hold. 

C<t)  Stat.  5  Geo.  2.  c.  30.  Cc)   Ex    parte    Dafastet, 

8. 26.  '  Ante,  Vol.  XVII.  247.     Ex 

(b)  General  Order,  8th  parte  Taitt,  Ante,  Vol.  XVI. 
March,  1794,  4  Bra.  C.  C.  193.  Ex  parte  Ackemtaff, 
643.  i^/i/r,  Vol.  XIV.  604. 

The 
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The  Rule  as  to  the  Choice  of  Assignees  is,^  that  your  I8li. 

Lordshii^.vrill  not  interfere  merely  oo  the  Ground^  that         •1^'^^  • 
some  Creditor  has  voted,  who  strictly  had  not;a  Right  to*       e   d   i  ' 
Tote:  bat  something  more  must  be'shewa;.  jg  in  a  late     , 
Instance,  that  a  Creditor  was  prevented  from  proving  for 
die  mere  Purpose  of  preventing  his  voting  in-  the  Choice 
of  Assignees;  and  was  permitted  to  prove  aftier'the  As- 
signees were  diosen  (a)J^  The  Practice  is  to  permit 'the 
separate  Creditors  to  vote ;  and  it  would  be  mQst  unjiyst^ 
that  an  Arrangement  for  the  P^irpose  of  general  Convent*  -    "  ' 

cnce,  and  to  prevent  Expence,  should  jiffcct  the  Righ'ts-osf^       -  '^*a«'x-:r 
any  Class  of  Creditors.     *    •  .  !.*        »^  «  •'^^• 


J^  Lord  Chancellor,  .    v 

As  to  the  Right  of  the  Petitioners  to  prove  withoit| 
brii^ing  to  Market  tlieir  Security,  if  it  stood  simply 
upon  this  State  of  Circumstances,  a  House-  in  Demarara 
drawing  upon  another  House  in  Lofidon,  and  that  Housa 
accepting,  and  the  Drawers,  having,  when  they  drew^ 
gi?en  another  Security,  the  Acceptor  is  liable  primd 
facie;  and,  unless  he  has  been  dischai^ed  by  some  Deal- 
iug,  the  Circumstance  of  a  Security  taken  will  not  autho* 
rize  the  Commissioners  to  refuse  the  Proof.  It  is  said 
however,  that  the  House  at  Liverpool  was  Partner  widi 
the  other  House :  but  it  has  been  established  above  Thirty 
Years,  that  the  same  Persons  may  be  both  Drawers  and 
Acceptors,  as  constituting  different  Firms.  The  Peti- 
tioners have  therefore  a  Right  to  prove  without  deducting 
the  Value  of  the  Security ;  and  the  Question  between  the 
Two  Houses  will  arise  after  the  Proof  of  the  whole 
Debt ;  and  will  affect  the  Dealing  with  this  Property,' 
after  they  have  paid  20s.  in  the  Pouud^  and  not  be-> 
fore  (b). 

(a)  Ejt  parte  De  Tastct,  (h)  Ante,  Vbl.  VIII.  54ff, 

I  Fe^.  6c  Bca.  280.  .     Ex  parte  Bonbonuu 

F  3  The 
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1811*  The  Rule  is  correctly  stated  at  the  Bar,  that  it  is  not 

^"^^  the  Habit  to  bterfere  with   the  Choice  of   ^'^^'S****^ 

^       *        uerdy  on  account  of  a  Mistake  of  the  Commissioners, 

exchiding  one  Cl^/ditf^i  i^  it  occurred  in  the  fair  Exercise 

of  their  Discretion :  but  this  is  not  a  Case  of  that  Sor| :  the 

Objection  beings  that  this  is  a  Choice  of  Assigiiees  b; 

PenoRSy  who  had  no  Hight  whatsoever  to  choose  theni* 

In  the  Case  of  a  separate  ConAnission  it  l^as  beei^  fre^; 

quently  determined^  that  though  an  Arrangement  will  l>e 

Joiat  Cpe-        made  here  for  the  joint  Creditors,  they  cannot  yot?  in  the 

ditoTf  dimot     Choice  of  Assignees ;  which  before  Lord  Tkurlow  ivent 

▼o4e  m  te         ^ii  length,  that  the  Creditor,  who  took  out  the  Comrois* 

Cnoice  ^2^    non,  if  there  was  no  other  sepsfiate  Creditor,  might  choo^ 

^V\^  Q     _   himself  ^nd  in  one  Instance  Lord  fhurlow  iippointed,  at 

niission  even  if  ^^  Expence  of  the  joint  Estate  Persons  to  deal  with  that 

thereisonlyone  Estate  adverse  to    the   separate  Creditors;    a^  a  Sort 

separateCredt-  of  Trustees;  refusing  to  make  them  Assignees.    The 

tor  I  bat  an  Ar«  Converse  of  that  Rule  must  be  equally  tn|e;  that  sepairate 

tangement  will  Creditors  cannot  vote  in  the  Choice  of  Assignees  under  a 

be  made  for  the  j^j^^  Commission :  the  Oioioe  being  with  those  Creditors, 

^  On)  ^^  ^  ^"'  ^^^  ^^       particular  Order  made  here,  but  by 

The  Choice  of  ^^  Right  under  the  Act  of  Parliament ;  and  those  Cre- 

Assignees  is       ditors,  who  now  go  in  under  diat  General  Order,  made  by 

with  the  Cre-     Lord  Rcsdiffif  before  coutd  not  have  gone  in  without  a  parti* 

ditors,  entitled  cular  Order  under  the  Lord  Chancellors  general  Jurisdic- 

to  prove  under  |jon  to  dispose  of  the  Bankrupt's  Property;  and  generally^ 

the  Act  of         before  they  could  obtain  that  Order  by  Application  here^ 

Parliament;       ^i_  *    •  i 

,   ,.      n       tse  Assignees  were  chosen, 
excluding  Per-  ^ 

sons,  who  could  •MH.iMaMnM.iMM^..^ 

sot  be  admitted       — ^     -^ 

without  an  ^**  Order  declared  (he  Petitioners  entitled  to  prove 

Order;  as  se-     ^^^^  Dtbi  without  deducting  the  Value  of  the  Security 

parate  Cre-        they  held;  and  directed,  that  another  Meeting  should  be 

ditors  under  a  held  for  the  Choice  of  Assignees  (a). 
joint  Commis- 
sion ;  now  ad-  f'^J  See  Ex  parte  Longman^  the  next  Case. 

mitted  under  the  General  Order  (ath  Marek^  1794). 
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Ex  ;wirfe  LONGMAN,.  Majf  15. 

UNDER  a  separate  Commission  of  Bankruptcy  tbi^    Joint  Cre- 
Petition  was  presented  by  joint  Creditors  of  the  ditors  not  cnti- 
Bankrupt  and  his  Partner,  n/bA/i  Drake,  who  was  in  Por-  tied  to  vote  in 
tugal;  stating,  that  by  an  Order,  reciting,  that  the  As-  the  Choice  of 
signees   under  the  separate  Commission  had  possessed  '^^^^"^^ 
joint  Property,  it  was  ordered,  that  the  Petitioners  and  the         ^        .  * 
other  jomt  Creditors  should  be  admitted  to  prove  under  ^j     .  .• 
tbe  separate  Commission.     The  Petition  prayed,  that  the  Choice  bcins 
Assignees  may  be  removed ;  and  that  a  Meeting  may  be  in  the  Crcdi« 
directed  for  the  Choice  of  new  Assignees.  ^  tors,  ^-ho  be*    . 

fore  went  in  by 

Sir  Samuel  RomiUu,  and  Mr,  Callen,  in  support  of  ^^''''  "'«^^ 
a    o    ...  under  the  Act 

tbePetiUon.  rn    i- 

of  Parhament, 

not  under  air 
Under  the  Circumstances  a  new  Choice  was  ordered :  Order. 

bat  the  joint  Creditors  were  not  permitted  to  vote  in  the 

Choice. 


The  Lord  Chancellor  said,  he  thought  the  Practice 
of  letting  joint  Creditors  vote  in  the  Choice  of  Assignees 
utider  a  separate  Commission  wrong :  he  did  not  conceive 
Lord  Rosslyn\  General  Order  was  by  any  Means  iu-    Genera!  Order 
tencled  to  alter  the  Ilights  of  joint  and  separate  Creditors  j^  Bankruptcy 
with  regard  to  each  other ;  and  the  Choice  of  Assignees  (8th  March^ 
i^^s  to   be   by  the  Creditors^    who  before  went  in    by  1794)  not  in* 
their  Kight  under  the  Act  of  Parliament,  not  under  the  tended  to  alter 

Effcvt  of  a  particuV  Ord^r  ^nade  here  (a).  ^^^  ^'S'^'^  ^^ 

joint  and  scpa* 

(a)  Ex  parte  Parr,  the  preceding  Case.  '^atc  Creditors 

^ith  regard  to 
each  otLtr^ 

r  A  SAXTON 
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May  8.  SAXTON  V.  DAVIS  (a). 

Bill  bya  Bank-  rj^HE  Bill,  filed  by  Daniel  Saxton  and  Robert  Jones, 
nipt,  and  the  X  stated,  that  the  PlaintiflF  Jones,  a  Carpenter^  and 
Assignee  under  Builder  zt  Bristol,  was  in  1793  possessed  of  considerable 

A  .  /•  i*.  I  Property;  and,  having  eng^ed  to  assist  Persons,  to  whom 
Act,  of  which  ,     ,    /*    ,    •    ., ..      *  .  ,  ,       .    1.' 

be  afterwards     .     "^^  niade  puilding  Leases,  m  1792  he  employed  the 

took  the  Bene*  Defendant  Henry  Davis,  as  his  Attorney,  and  to  act  gc- 

fit  against  Re«    nerallyas  his  Agent;  who  undertook  to  procure  him  Mo-; 

piesentatiyes  of  ney;  that  various  Tran^ctions  accordingly  passed  between 

the  deceased      ^^^  ;OPd  in  the  Result  the  Property,  received  by  Davis^ 

i^CAl  (Vn  AA42         A1>n  •    * 

,  ^    ^*  far  exceeds  what  was  justly  due  to  him  :  and  upon  a  fair 

others,  for  an  .  .  " 

Account  of  his  -^^^"^^  *  considerable  Sum  b  due  from  hiiu  to  ^hei 

Estate  and  ya-  P'^^i^: 
lious  Transac- 
tions before  and      The  Bill  fiwrtlier  represented,  that,  the  PlaintiflF  Joi^^, 
smcc  the  Bank-  having  deposited  all  his  Title-deeds  with  Davis,  and  plac-; 
ruptcy  :  no  As-  j^^g  ^j^^  ^^^^  unbounded  Confidence  in  him,  he  obtaine4 

n    ,  ,      the  absolute  Controul  of  all  the  PlaintiflTs  Affairs ;  ai^d 

bankruptcy  be«  .  joi 

inc  a  Party        f^^^  various  Transactions,  Mortgages,  and  Sales,  frau- 

and  Collusion    ^^lent  Conveyances  to  himself  under  Pretence  of  Mort- 

with  Persons      gBSPf  refusing  to  let  Jones  read  the  Deeds,  before  be 

accountable  to  executed,  Securides  obtained  by  Threats,  without  Con« 

%he  Estate  sideration,  &C.  that,  by  these  Transactions  Jowes  became 

charged  against  embarrassed;  and  on  the  22d  of  March,  1793,  was  ar- 

-^t:    n  rested,  and  committed  to  Prison  for  Want  of  Bail:  where 

the  Represcn-    ;  .     ,        .,  *t        ,  .  .  . 

tativesof  the     ^®  reraamed  until  November,  1795:  but  on  the  17th  of 

Assignees  Ap^h  1793,  a  Commission  of  Bankruptcy  issued  against 

Pemuircr  al- 
lowed, gene-  (^^  ^  Rose*s  Bankrupt  Cases,  70. 

rally  for  Want  of  Equity,  and  as  Relief  might  be  had  by  Petition  in 

Bankruptcy;  and  ore  truus,  the  Suit  being  multifarious;  as  uniting 

Parties,  though  in  some  Jlc5>pcct  connected,  having  distinct  Interests, 

him; 


Saxton 

V, 
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bim;  under  which  he  was  declared  a  Bankrupt,     Davis  1811. 

himself  sued  out  and  prosecuted  that  Commission ;  and 
hsA'  the  sole  and  exclusive  Management  and  Direction  of 
}l;  and  he  jcausied  Richard  George  and  Richard  Far*  Davis. 
fnan^  his  pfirticuUr  friends,  to  be  chosen  Assignees. 
farmfin  died ;  haviqg  accounted  with  George  for  his  Acts 
98 Assignee.  George  i^fterwards  died;  having  appointed 
the  Defendant  Betice  one  of  his  Executors :  after  the 
Death  of  Farman  no  other  Assignee  was  appointed  for 
a  considerable  Time :  but  some  Time  afterwards  the  De« 
fen^ant  Henry  Pater  was  by  tlie  Instigation  and  Influence 
of  Davis  chosen  Assignee :  but  no  regular  Assignment 
bas  been  made  to  him ;  and  he  was  only  chosen  as  a  Co- 
lour^ and  to  countenance  the  Banl^ruptcy.  ^ 

The  Bill  farther  stated,  that  Jones,  having  been  thus 
defrauded  by  Davis  of  the  whole  of  his  Property,  and 
having  been  in  Confinement  nearly  Three  Years  took  the 
^nefit  of  the  Insolvent  Act,  34th  and  35th  Geo.  3.'; 
iMider  whi|[:h  his  Estate  and  Effects  were  conveyed  and 
^gned  to  the  Defendant  John  Long  in  Trust  for  him* 
self  and  all  tlie  other  Creditors  of  Jones;  and  that  Long, 
instead  of  bringing  Davis  to  account,  abetted  hiui,  and 
vas  an  active  Party  i|i  many  of  his  Acts  \  and  in  conse* 
f|uence  Long  was  by  an  Order  of  the  Court  of  King's 
Bench  removed  from  being  the  Assignee  under  the  Insol- 
vent Act ;  and  the  Plaintiff  Saxlon  was  appointed  As^ 
lignee  in  hi^  Roqm ;  and  is  now  the  Assignee  imder  the 
Insolvept  Act ;  that  no  Part  of  the  Estate  of  Jones  was 
^rly  sold  under  th(S  Commission  of  Bankruptcy :   but 
Darts  has  posseted  himself  of  the  whole  under  some  pre* 
tftided  Rigbt  or  assumed  Trust  j  and  has  never  accounted. 

Tbe  Bil),  then  ^tatipg  Applications  by  the  Plaintiffs  to 
Qam,  to  account,  and  restore  the  Property,  to  Bence,  the 
forviyii^  Executor  of  George,  to  account  for  George's 

Acts, 
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Acts,  Receipts,  8cc.  under  tbe  Commission,  and  assign  t4 
Saxton,  Applications  to  Long,  for  the  same  Purpose,  and  t^ 
Paier  to  assign  to  Saxton  all  Right  and  Interest  under  the 
Commission,  charged  all  the  Allegations  before  stated,  atid 
particularly  that  Davis  has  in  some  Manner  satisfied  all 
or  the  most  Part  of  Joneses  Creditors,  and  obtained  from 
them  Discharges  for  their  respective  Claims :  but  be  did 
not  pay  to  them  the  whole  Amount  of  their  respective 
Demands,  but  some  small  Sum  in  lieu  thereof;  and  there 
has  never  been  any  Dividend  declared  under  the  Commis- 
sion;  that  at  the  Death  of  George  he  was  indebted  16 
Jones's  Estate   on  Account  of   his  Assigneeship ;    and 
Be  nee  refuses  to  account  to  Saxton;  that  Long,  while  he 
was  Assignee  under  the  Insolvent  Act,  possessed  divers 
Parts  of  the  Estate;   and  has  never  accounted  for  tlie 
same;    and    he   also   conveyed   and   assigned    to   or  in 
Trust  for  Davis  divers  Parts  of  Jones's  real  and  Lease* 
hold  Property  and  Effects  without  any  valuable  Consi* 
deration,  and  at  the  Instigation  and  under  the  Directions 
of  Davis;  and  the  Defendants  Jshton  and  Evans  were 
stated  to  claim  some  Interest  as  Tmstees  under  Jones's 
^larriage  Settlement. 


The  Bill  prayed,  that  Davis  may  accoimt  for  his  Re*-' 
ceipts  and  Payments,  and  pay  to  Saxton  what  shall  be' 
found  due;  and  tliat  he  may  account  for  the  real  and 
Leasehold  Estates  and  oilier  Property,  &c. ;  that  his  Pur- 
chases may  be  declared  fraudulent,  and  be  set  aside 
against  the  Plaintiffs  and  the  Creditors ;  that  he  may  be 
declared  a  Trustee  for  the  Plaintiff  as  to  all  Mortsrases  ^ 
and  Incumbrances  paid  off,  bought  up,  or  otherwise  dis- 
charged, &c. ;  and  Accounts  were  prayed  against  Bence  • 
ef  Gcorgff^  Receipts  and  Payments,  and  of  his  personal 
Estate,  if  necessary ;  and  against  Longy  and  Pater,  re- 
spectively ;  and  that  they  may  respectively  pay  and  a^sigii* 
to  the  Plaintiff  Saxton, 

To 
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Saxtow 
r. 


To  this  Bill  a  joint  Demurrer  was  put  in  Igr  the  Dc«  181 K 

(isodants  Davis,  Bence,  Pater,  and  Evans,  on  Two 
(irounds :  first,  that  the  Plaintiffs  have  not  by  their  Bill 
made  such  a.  Case  as  entitles  them  to  Discovery  and  Re*  Davis. 
lief:  secondly^  that  it  appears  by  the  Plaintiff's  own  shew* 
iog,  that,  if  entitled,  they  might  have  full  and  coropleat 
Rjelief  under  the  Jurisdiction  of  the  Lord  Chancellor  in 
the  Bankruptcy. 

Sir  Samuel  Romifly,  and  Mr.  Bell,  in  support  of  the 
Demiifrer. 

The  first  Question  is,  whether  a  Bankrupt  can  file  a 
^1  against  the  Assignees  under  tlie  Conunission,  merely 
slled^ing  Misconduct  by  them;  particularly  a  Bill  of  this 
Description ;  the  Office  Copy  of  which  must  be  very  ex- 
pensive ;  Eighteen  Years  after  the  Bankruptcy,  producing 
no  Effects :  tlieBill  stating,  that  no  Dividend  was  ever  made. 
If  ProcQjedtngs  so  vexatious  are  added  to  the  Difficulties, 
mddent  to  the  Office  of  Assignee,  who  can  be  expected 
tomuiertake  it?  Upon  the  Statement  of  the  Bill  neitlicr 
Pbinuff  has  any  Interest  whatever.  All  the  Interest  of  a 
Bankrupt  in  his  Property  b  devested,  and  vests  in  his 
Anigiieefl,  so  compleatly,  that,  while  uncertificated,  he  can- 
not maintain  an  Action  for  any  Property ;  nor,  having  ob- 
tuned  his  Certificate,  for  any  lliing,  that  belonged  to  him 
befue  hb  Bankruptcy. 

Iliis  is  establi^ed  by  several  Decisions ;  particularly  in 
ia^d  V.  Solomons  (n) ;  different  only  as  it  was  under 
Cbcnmstances  much  more  fiivorable  to  die  Bankrupt :  yet 
&e  Demurrer  to  his  Bill  by  the  Mortgagees  was  allo^^d. 
On  nmilar  Grounds  the  Assignees  may  demur ;  and  also, 
tt  the  Bankrupt  may  have  compleat  Relief  by  Petition  in 

(aj  Ante,  Vol.  IX.  77. 

the 
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IBI 1.  the  Bankniptcy^  he  ought  not  take  the  mofe  dilatory  and 

expensive  Proceeding  by  Bill;  admitting,  that  in  many 
Cases  a  Bill  may  be  the  more  proper  Course  on  account 
Davis.  ^^  ^^^  Appeal :  but,  if  no  peculiar  Circumstances  call  for 
it,  and  compleat  Relief  may  be  had  by  Petition^  the 
Bankrupt  has  no  Option.  In  Clarke  v.  Capron(a)  Lord 
Rossi j/n  decided  expressly  on  that  Ground.  31ie  mis- 
chievous Consequences  of  such  a  Bill  are  pointed  out  by 
Lord  Alvanley  in  Spragg  v.  Binkes  (b).  It  is  now 
clearly  established,  that  a  Creditor  unless  he  shews  Collu- 
sion with  tlie  Executor,  cannot  maintain  a  Suit  against  a 
Debtor  to  Estate :  Elmslie  v.  Macaulay  (c),  Utter^on  v. 
Mair  (d).  Troughton  v.  Binkes  (e).  This  Bill  is  filed 
against  a  Person,  who  can  be  reached  only  through  the 
Assignee,  the  responsible  Officer  of  the  Great  Seal;  and 
there  is  no  specific  Charge  of  Collusion,  requiring  the  In* 
terposition  of  this  Court  instead  of  tlie  summary  Proceed- 
ing, prescribed  by  the  Legislature :  a  Remedy,  which  can- 
not be  had  in  tlie  Case  of  the  Executor. 

These  are  the  Grounds  of  the  Demurrer  upon  the  Re« 
cord :  but  there  are  others,  which  may  be  alledged  ore  tenus» 
llie  Bill  is  multifarious ;  calling  for  an  Account  against 
tlie  Assignee,  under  the  Act  of  Insolvency,  and  under  the 
previous  Commission  of  Bankruptcy,  having  no  Connec- 
tion. Hie  Suggestion  of  Collusion  between  Davis  and 
Long,  the  Aisignee  uiider  the  Insolvent  Act,  the  Transacr 
tions  being  perfectly  distinct,  and  relating  to  different  Sub- 
jects, affords  no  Reason  for  involving  them  in  the  same 
Bill.  It  is  not  suggested,  that  the  other  Parties  had  anj^ 
Concern  with  Long's  Conduct.     Another  Objection  is, 

CaJ  Ante,  A'ol.  II.  666,  fcrcnccs   in   the   Note    (a)^ 

(h)  Ante,  Vol.  V.  583.  Ante,  Vol.  VT.  749,  to  Atsa^ 

(c)  3  Bro.  C.  C.  624..  gcr  v.  Rov:!cy.     Burroughs 

(d)  Antc^  Vol.  II.  95.  4  v.  Elton,  Ante,  Vol.  XI.  29. 
Bro.  C.  C.  270.     Sec  the  Uc  (ej  Ante,  Vol.  VI.  573. 

that 
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tfattt  this  BHly  seeking  an  Account  of  the  Affairs  of  a  1811. 

Bankrupt,  does  not  bring  before  the  Court  any  Assignee :  ^^  """^^ 

inec^iag  merely  the  Nomination  of  Pater;  but  expressly  ^^ 

lUtingy  that  no  Assignment  was  executed.  Davis. 

Mr.  Leachf  and  Mr.  Peacock,  for  the  Plaintiffs. 

The  Allegation  of  this  Bill  is,  that  the  Assignees  not 
only  did  not  call  Davis  to  account  for  his  Transactions, 
but  permitted  him  to  have  the  whole  Management  of  tlie 
Bankruptcy;  and  that  by  Collusion  with  them  he  ob« 
tuned  the  Whole  of  the  Properly.  The  Objection  is 
taken,  that  all  the  Objects  of  this  Bill  may  be  obtained  by 
a  Petition  in  the  Bankruptcy ;  but  can  the  Jurisdiction  of 
this  Court,  upon  equitable  Grounds,  be  so  disposed  of? 
Ill  general  Experience  the  Habit  is  to  direct  a  Bill  to  be^ 
filed,  if  the  Subject,  though  otherwise  proper  for  a  Peti- 
tion, is  so  important  and  complicated,  that  it  is  fit  that  it 
should  be  submitted  to  a  Jurisdiction,  liable  to  Appeal. 

Tliis  Bill  represents,  and  distinctly  charges,  Collusion  of 
the  Assignees  with  Davis;  a  Series  of  Conduct,  tending 
to  abet  and  aid  him  in  fraudulently  acquiring  and  retaining 
the  Property ;  of  which  their  Duty  lequired  them  to  com- 
pel an  Account.  Without  Collusion  he  could  not  have 
obtabed  it;  and  the  necessary  Inference  is,  that  all  this' 
arose  from  the  Permission  and  Negligence  of  those,  who 
ought  to  have  managed  the  Sales  and  disposed  of  the  Pro- 
perty to  the  greatest  Advantage.  In  a  Case  of  this  De- 
Kription,  a  Bill  is  obviously  much  more  cficctual  than  a 
Petition,  by  the  Discovery,  \\hich  the  Assignees  will  be 
compelled  to  make;  and  on  that  Account  the  Court  in 
the  Exercise  of  its  Discretion  would  have  directed  a  Bill 
to  be  filed.  Ex  parte  Barfit  (a),  and  Bromley  v.  Cood» 
^(b),  SHpport  the  Jurisdiction  by  Bill. 

(a J  Ante,  Vol.  XII.  15.       •     (bj  1  ML  75. 
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The  Case  of  Benfield  v.  Solomons  was  the  eommim 
Case  of  a  Bill  by  a  Bankrupt  agaitist  a  Debtor  to  ifae 
JBstate ;  which  can  only  be  sustained  by  Collusion  with  the 
Executors,  clearly  made  out.  In  Chrk  v.  Capron  (a)  the 
Subject  was  immediately  under  the  Administration  in 
Bankruptcy.  The  Question,  brought  for^'ard  by  this  Bill, 
is,  whelher  a  Cestui  que  Trust,  though  a  Bankrupt,  has 
not  an  Interest,  that  will  entitle  him  to  equitable  Rdief 
against  die  IVustee.  '^There  is  an  express  Averment  of  ft 
Stnpkis;  which  the  Bill  in  Benfield  v.  Solomons  had  not 

With  regard  to  the  Objection,  that  the  Bill  is  miiltifar- 
rious,  it  is  only  necessary  to  make  out,  as  to  those  PartieSi 
to  whom  that  Objection  is  applied,  that  with  reference 
to  some  of  the  Demands  there  is  a  necessary  Connection 
between  them :  that  is  not  required  in  all ;  and,  the  parol 
Demurrer  being  as  entire  as  that  upon  the  Record,  if  there 
is  any  Demand  against  both  Defendants,  that  will  support 
the  Bill  against  this  Objection. '  It  is  therefore  only  neces- 
sary to  shew,,  that  some  Account  is  sought,  in  which  there 
is  a  common  Interest  between  the  Defendants. 


Sir  Samuel  Romilly,  m  Reply. 

If  this  Bill  can  be  maintained,  the  whole  Administration 
of  Bankruptcy  will  be  transferred  to  the  Court  of  Chan- 
ceri/;  and  Assignees  will  be  in  the  Situation  ofTnuteeS 
in  a  Deed  of  Trust  for  Creditors ;  against  whom  a  Bill 
may  be  filed  by  any  Creditor  on  Behalf  of  himself  and 
all  the  others.  There  is  no  Instance  of  such  a  Bill, 
either  by  a  Creditor  on  Behalf  of  himself  and  all  the 
others,  or  by  a  Bankrupt,  sugge3ting  a  Surplus.  The 
Allegation  of  tliis  Bill  is  not  that  all  the  Creditors  have 
Ijeen  actually  paid,  but  that  Davis  became  the  Pur*. 
chafer  of  several  Debts,  and  Property,  as  suggested,  but 


(aj  Ante,  Vol,  II.  666. 
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not  proved,  for  the  Benefit  of  the   Bankrupt.    In  £jr  IS  11. 

fSifU  Barfit  (a)  there  was  an  Agreement  among  the  Cre-       «  ^^^ 
ditcyn,  that  the  Commission  should  not  proceed  fartlier ;  ^^ 

thit  die  Bankrupt's  Brother  should  purdiase  the  whole  DAViSr 
IVoperty ;  the  Assignees  conveying  to  him,  undertaking  to 
pay  all  the  Debts.  Hiat  was  a,  clear  Case  for  specific 
Performance  by  Decree,  not  for  Administration  in  Bank- 
niptcy.  The  Case  of  Chrk  v.  Capron  (b)  is  certainly  a 
questionable  Decision  5  and  the  Distinction  taken  does  not 
appear  solid.  That  however  was  the  Case  of  a  single 
Demand.  Beufield  v  Solomons  cannot  be  distinguished. 
the  Collusion  charged  was  with  the  former  Assignees,  not 
vith  Pater;  to  the  Use  of  whose  Name  in  setting  aside 
diese  Transactions  there  could  be  no  Objection. 

The  Objection  to  a  Bill,  as  multifarious,  would  be  at 
in  End,  if  the  Answer  could  be  admitted,  that,  all  tlie 
Parties  being  concerned  in  one  Transaction,  all  but  that 
^y  be  left  out  of  Consideration :  but  it  has  been  deter- 
tmoed  in  IVard  v.  Tlie  Duke  of  Northumberland  (c) ; 
where  the  Defendants,  the  Duke  and  Lord  Beverley,  being 
clearly  concerned  in  one  Account,  but  not  in  otber  Trans- 
actions^ the  Demurrer  was  allowed. 

ne,Lord  Chan  gel  to  r. 

This  Demurrer  upon  the  Objection  to  tlie  Bill,  as  being 
Biulti%iouSy  must  be  allowed  clearly.  The  Bill  with 
regard  to  diat  is  filed  under  these  Circumstances.  Jones 
ii  Stated  to  have  become,  by  die  Procurement  and  Mis- 
coaductof  Dartf,  a  Bankrupt  in  1793;  upon  which  Bank* 
inptcy  a  Commission  issued,  which  is  now  in  full  Force, 
lo  179^  Jones  took  the  Benefit  of  an  Act  for  the  Ilelief 
^  Insolvent  Debtors ;  the  Consequence  of  wliich  is^  that 

(€)  JtUe,  Vol.  XII.  15.'  CcJ  In  the  Court  of  £j- 

(bj  Ante^  Vol.  H.  666.  chequer. 

the  ♦ 
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ISXl.  tlie  Assignee  under  tliat  Act  lias  a  Right  to  take  from  tlic 

J^^^  Assignees  under  the  Commission  whatever  Surplus  might 

remain  after  pacing  the  Creditors,  who  proved  under  the 
Davis.         Commission,  20s.  in  the  Pound  and  Interest.    The  two 
Assignees  under  the  Commission  ai'e  dead;  and  the  Re- 
presentatives of  one  are  not  before  the  Court :  those  of  tlie 
other  are;  but  not  for  the  Purpose  of  making  them  an- 
swerable for  Misconduct :  if  they  were,  and  that  Miscoii* 
duct  was  common  to  both  Assignees,  the  Bill  would  want 
Parties :  but  taking  the  Prayer  and  Charges  logetlier,  tlie 
Prayer  mate-    B'U  i*  not  framed  witli  that  View.     Tlie  Prayer,  which  is 
riul  in  constru-  material  in  construing  Charges  not  direct,  as  to  George^ 
ing  Charges        one  of  the  Assignees  under  the  Commission,  is  merely  for 
not  direct.  g„  Account  of  what  he  actually  received ;  and  then.the  Biil^ 

having  charged  Collusion  by  Long,  the  Assignee  under 
the  Insolvent  Act,  with  Dathj  prays  an  Account  of  all 
Long's  Dealings.  Clearly,  though  it  seeks  an  Accouut 
against  the  personal  Representatives  of  GeorgCj  not  charge 
ing  him  with  any  Connection  with  Long.  Seeking  to 
enforce  different  Demands  against  Persons,  liable  respec- 
tively, but  not  as  connected  with  each  other,  it  is  dearly 
nmltifarious;  and  tlie  Plaintiff  cannot  bimg  into  tbe  same 
Record  the  Representatives  of  George  and  Long  but  by 
a  Case,  diflferentt^  stated  from  tliat  upon  this  Record.  If 
they  could  take  Advantage  of  this  Objection  by  Demurrer, 
Davis  may  take  Advantage  of  it  equally ;  as  another  Suit 
might  be  instituted  against  him  To-morrow. 

I  should  be  sorry,  however,  to  decide  the  Case  upon 
that  Point;  as  the  other  Ground  of  Demurrer  is  much 
more  important.  Tlie  Bankruptcy  occurring  in  1793, 
the  subsequent  Proceeding  under  the  Act  of  Insolvency 
makes  no  Difference,  at  least  in  this  Respect ;  as  it  is 
quite  settled,  that  the  Assignee  under  that  Act  may  apply 
here  by  Petition  under  the  Bankruptcy ;.  and  so  may  tlie 
Bankrupt:   uot withstanding  the  Objection,  taken  to  his 

Want 


\ 


CASES  IN  CHANCERY.  «1 


Want  of  an  Interest,  entitling  him  to  sue  before  Cerlifi-  ISU. 

ctte,  it  is  within  the  Jurisdiction  in  Bankruptcy  to  bear  e  ^^'^'^ 

me  Bankrupt  with  regard  to  that,  which  is  acknowledged  ^^ 

as  an  Interest,  his  Right  to  the  Surplus,  if  there  shall  be  Davis. 

any.     As  to  that,  the  Assignee  under  the  insolvent  Act  Bankrupt's 

stands  in  the  Place  of  this  Bankrupt.  ^iglt  to  peti- 

tion in  respect 

In  my  View  of  this  Bill  it  does  not  char^re  any  such  .     .    ^.      , 
n  u    '  •        .      *    •  ,      1     >n,         .    .        '"  ^"^  Surplus. 

l/OUuaion  as  agamst  the  Assignees  unqer  the  Commission, 

vho  are  dead,  as  would  according  to  a  Class  of  Castas, 
with  which  we  are  familiar,  maintain  a  Bill  by  a  Creditor 
ijpunst  both  the  Executor  and  a  Debtor  to  the  Estate  upon 
that  Specie^  of  Combination.  There  is  no  Charge  against 
die  Representatives  of  George,  the  surviving  Assignee : 
bat  the  Bill  simply  prays  an  Account  against  him ;  and  as 
to  the  subsequent  Choice  of  Pafer,  it  is  expres.<ly  alledg- 
cd,  that  he  has  never  accepted  that  Trust.  Under  the 
Bankruptcy  therefore,  taking  the  Creditors  to  be  paid,  or 
not,  there  is  no  one  representing  the  Estate  as  an  Assig- 
nee: but  there  is  not  enough  upon  this  Record  to  stipporl 
die  Conclusion,  that  all  the  Creditors  are  paid:  conse- 
foently,  taking  all  the  Charges  to  be  true  as  against  Davis, 
and  distinguishing  them,  as  tlicy  affect  his  Acts  before  and 
after  the  Bankruptcy,  (and  as  to  the  latter  there  is  no 
lyoubt,  that  I  might  relieve  upon  Petition),  I  am  confix 
dent  in  these  Circumstances,  that  the  Assignee  or  any 
Ctedi9>r,  might  petition  witli  regard  to  all  Acts  since 
die  Commission  issued ;  though  it  is  difficult  to  maintain, 
dnt  he  might  not  proceed  by  Bill  with  regard  to  Acts, 
done  before  the  Commbsion,  unless  he  had  proved  a 
Debt  under  it ;  and  refused  to  give  it  up. 

No  Difficulty  then  standmg  in  the  Way  of  a  proper 
Aasigaee,  the  Demurrer  is  to  be  considered  thus:  1st. 
Can  one  Creditor  file  such  a  Bill  as  this,  which  must 
operate  as  an  Injuncttou  against  all  Proceeding  by  Peti-. 

VojL.XVlU.  G  tion. 
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1811.  tion,  Mvithout  more  Charge^  affecting  the  existing  Assig- 

J^^""^  nee,  if  there  was  one ;  or,  as  the  Case  stands  upon  the 

^  Record,   without  an  Assignee.     If  such  a  Bill  can  be 

Diivis.  filed,  I  must  consider  what  the  Court  is  to  do  with 
regard  to  the  Demand  under  the  Bankruptcy,  as  well  as 
under  the  Insolvent  Act.  I  am  not  autliorized  to  say, 
that,  though  tliere  is  now  no  Assignee,  there  will  be 
none;  and  I  must  take  into  Consideration,  that,  if  an 
Assignee  should  bo  chosen,  he,  or  any  Creditor,  may 
petition  in  the  Bankruptcy.  The  Jurisdiction  in  Bank- 
ruptcy being  final,  it  might  perhaps  be  proper  to  direct  a 
Bill  to  be  filed  for  the  Information  of  the  Lord  Chancel- 
lor, sitting  iu  Bankruptcy ;  just  as  the  Court  directs  an 
Action,  or  a  Case  to  a  Court  of  Law ;  but,  if  I  should 
make  an  Order  upon  Petition  in  Bankruptcy,  pronounc- 
ing upon  the  Situation  of  Davis,  and  his  Conduct  either 
before  or  since  the  Commission,  that  Order  must  either 
be  conclusive  and  make  an  End  of  the  Suit,  or  it  is  a 
Nullity,  that  cannot  be  acted  upon;  and,  if  one  Creditor 
may  file  such  a  Bill,  every  Creditor  may ;  and  the  Bank- 
rupt himself.  In  the  Case  of  Bromley  v.  Goodere(a) 
Lord  Hardmicke  had  great  Difficulty.  Unless  the  Right 
to  Interest  could  be  raised  upon  an  Equity,  which  he  saw 
in  that  Case,  it  is  extremely  difficult  to  perceive,  what 
Jurisdiction  the  Lord  Chancellor  had  in  Bankruptcy  ftt> 
Order  the  Interest  to  be  paid,  attending  to  the  Words  of 
the  Statute.  At  all  Events  the  Bill  must  be  by  a  Creditor 
on  Behalf  of  himself  and  all  the  others.  If,  however^  as 
bas  been  contended  for  the  Plaintiffs,  a  Bill  being  filed^ 
the  Court  will  make  a  Decree,  as  it  would  have  directed 
a  Bill,  yet  it  is  clear,  that  much  must  be  done  under  the 
Bankruptcy,  before  any  Decree  could  possibly  be  made, 
that  would  do  justice  between  the  Two  Estates,  under  a 
Commissioa  of  Bankruptcy,    and  under   the  Insolvent 
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Act ;  waii  upon  the  Circumstances,  stated  by  this  Record, 
'^vliich  for  this  Purpose  I  must  take  to  be  true,  I  eannot 
conceive  any  Difficulty  in  bringing  the  Case  on  by  Peti- 
tion so  that  Relief  may  be  given ;  and  I  am  apprehensive 
of  maidng  a  Precedent,  an"^  Instance  of  which  the  Bar 
cannot  furnish. 


1811. 


SaxtoiT 
Davis. 


The  Demurrer  was  allowed. 


GOODIER  tJv  ASHTON. 

THE   Bill  prayed  a  Foreclosure  against  an  infant 
Mortgagor. 

Mr.  Hall,  for  the  Plaintiff,  proposed,  instead  of  the 
usual  Decree^  to  take  a  Decree  for  a  Sale,  as  more  ad- 
vantageous to  the  Infant;  which  was  therefore  held  to  be 
Ae  proper  Course  in  Booth  v.  Rich  (a),  the  only  instance 
certainly  of  such  a  Decree;  and  tl.ough  a  Decree  fot 
Sale  would,  as  is  observed  in  that  Case,  bind  the  Infant, 
who  would  have  a  Day  to  shew  Cause  against  a  Decree 
tor  Foieclosure^  that  wotdd  only  enable  him  to  shew 
Error  in  the  Decree.    The  Rule  in  Ireland  to  direct  a 
Sale  in  all  Cases  instead  of  a  Foreclosure  does  not  pre- 
'vail  here. 

Mr.  JVetAerellf  for  the  Defendant,  said,  a  Sale  would 


UOLLS« 

1811, 
Maif  31. 

Decree  of 
Foreclosure 
against  an  In- 
fant, with  a  Day 
to  shew  Cause* 

(This  has  been 
altered  since 
in  Mondey  v. 
MofuUy,  1  Ve9. 
&  Eea.  223 ; 
directing,  in- 
case the  Mort- 
gagees consent 
to  a  Sale,  an 
Inquiry,  whe- 
ther it  will  be 
for  the  Infant^f 
Benefit) 


(a)  \  Vem,  295. 
G  2 


certainly 


§4 


ISII. 


GOODIKR 

AsHToy. 
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certainly  be  most  beneficial  to  him ;  as  the  Estate  migUt 
be  mortgaged  for  less  than  the  Value ;  and  suggested  the 
Propriety  of  a  Reference  (a)  to  the  Master,  whether  it 
would  be  for  die  In&nt's  Advantage  to  accept  the  Plain* 
tiff^s  Proposal. 

The  Master  of  the  Rolls  said,  the  modem  Practice 
was  to  foreclose  Infants ;  and  he  would  not  make  the  Pre- 
cedent, if  no  Instance  could  be  found,  in  which  the  Case 
cited  was  followed. 

The  usual  Decree  was  made  for  a  Foreclosure  with  a 
Day  to  shew  Cause. 


fa  J  This  Course  has  been 
since  adopted  by  the  Lord 
Chancellor ;  who  declared, 
that  he  trould  make  a  Per- 


cedeut,  if  there  was  not  onf . 
Mondey  v.  Mondcy,  I  Ves^ 
6c  Bea.  225. 


1811, 
June27y2S.29' 


PULVERTOFT  v.  PULVERTOFT. 


Voluntary  ^THHE  Bill,  filed  by  Sarah  Pulvertqfi,  by  her  next 

Settlement  X  Friend,  .stated  her  Marriage  with  James  Richards 
void  under  the  Pulverto/i  in  1806;  and  that  by  Indentures  of  Lease  and 
Stat.  27Eiiz.   .Release,  dated  the  14th  and  15th  of  January,  1807,  he 

c.  4.  against  a  ^^^^^^^  Freehold  Estates,  to  the  Use  of  himself  for  Life, 

p     ,         ^  withoutlmpeachmentofWaste:  with Remainderto Trustees 

valuable  Con-  ^^  preserve  Contingent  Remainders ;  and  Remainders  to 

sideriltion  with  Notice,  though  a  fair  Provision  for  a  Wife  and  Chil- 
dren, an  Injunction,  restraining  the  Husband  from  selling,  was  refused : 
but  a  Demurrer  by  the  Husband  over-ruleJ,  as  covering  too  much : 
the  Plaintiff  being  entitled  until  a  Sale  to  an  Execution  of  the  Trust. 

his 
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his  Wife  for  Life,  and  for  the  Benefit  of  Aeir  Children,  1811. 


and,  for  Default  oflssue/to  himself  and  his  Heirs :  and    ^ 

PULVERTOFT 

by  other  Indentures,  dated  the  ISth  and  14th  of  August ^ 
1807,  tlie  settled  Estates  with  others  were  conveyed  to  PuLTXRTort. 
Thomas  Pulvertoft  and  his  Heirs ;  to  secure  the  Sum  of 
£S00,  advanced  by  him  by  Way  of  Mortgage ;  and,  sub- 
ject thereto,  for  the  separate  Use  of  Sarah  Pulvertoft; 
with  Remainder  to  the  Use  of  James  Richards  Pulver^ 
toft  for  Life ;  Remainder  to  Trustees  to  preserve  Contin* 
gent  Remainders;  and,  as  to  the  Estates  in  the  former 
Settlement,  after  the  Decease  of  the  Survivor  and  in  the 
Event  of  no  Children  to  the  right  Heirs  of  the  Survivor ; 
and  as  to  tiie  other  Estates  to  the  Children  of  James 
Richards  Pulvertoft  in  Tail,  with  Remainder,  subject  to 
his  Appomtment  by  Will,  to  the  right  Heirs  of  4he  Sur- 
vivor of  him  and  liis  Wife.  In  June,  1808,  another  Set- 
tlement was  executed ;  by  which  the  Limitations  to  the 
Wife  and  Children  were  not  varied. 

The  Bill  farther  stated,  tliat  the  Mortage  was  after- 
wards paid  to  Thomas  Pulvertoft ;  and  he  and  the  other 
Trustees  being  desirous  to  be  discharged  from  the  Trusts, 
another  Settlement  was  executed  in  June,  1810;  convey- 
ing the  Estates  to  other  Trustees,  upon  the  same  Trusts 
for  the  sole  and  separate  Use  of  Sarah  Pulvertoft,  and  after 
her  Decease  upon  such  Uses  and  Trusts  for  the  Benefit 
of  James  Richards  Pulvertoft  and  Sarah  Pulvertoft,  and 
their  Issue,  if  any,  and  the  Survivor  of  him  and  her,  his  or 
her  Heirs,  &c.,  as  Were  declared  by  the  former  Settle- 
ments.   There  was  no  Issue. 

Tlie  Bill,  charging,  that  as  against  James  Richards 
Pulvertoft  the  Settlement  was  good,  that  he  was  not 
indebted  at  the  Time  of  Ae  Execution  of  the  Deeds 
respectively,  and  that  he  was  about  to  sell  the  Estate, 
lUiiyed^  that  the  Trusts  of  the  several  Indentures  of  1807, 

G  3  1808. 
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1811.  1808j  and  18 10,  may  be  established,  and  carried  into  Exe* 

'^-^^  cution,  8cc. ;  that  the  Defendant  James  Richards  Puher'^ 

FULVERTOFT 

tofi  may  be  restrained  from  selling,  charging  or  incumber^ 
fjjLnnjorr.  ^^^^  ^^  Estates,  and  that  a  Receiver  may  be  appointed. 

An  Injunction  baviiig  be^n  obtained^  a  Motion  was  made 
^  to  dissolve  it. 


Mr.  Ijcach^  and  Mr,  Wakefieldf  in  support  of  the  Mo» 
lion  to  dissolve  the  Injunction, 

The  Case  of  Evelyn  v.  Templar  (a)  is  a  Decision  ac» 
cording  to  the  Rule  of  Equity,  and  the  Principle,  froni 
ivhich  it  springs ;  that  a  Conveyance,  taken  against  Con* 
science,  with  Notice  of  the  Defect,  must  be  held  subject 
to  the  8^me  conscientious  Claim.  When  therefore  it  ia 
decided,  that  ^  Piirchaser  is  not  affected  by  Notice  of 
Claims  under  a  voluntary  Settlement,  as  it  is  not  against 
Conscience  for  tlie  Purchaser  to  take,  it  cannot  be  against 
Conscience  for  the  Vendor  to  sell.  The  Effect  of  that 
Case  is,  that  a  voluntary  Conveyance  has  no  Vulue  in 
Contemplation  of  l^quity ;  and  Parry  v.  Carwardeti  (b) 
ia  another  Case,  leading  to  the  same  Conclusion.  The 
Consequence  is,  that  a  Co^rt  of  Equity  will  not  interpose 
for  the  Protection  of  ^ny  Interest  under  a  voluntary  Set- 
tlement, to  execute  Articles,  or  give  any  Aid  to  Persons 
claiming  under  a  voluntary  Settlepieqt,  so  as  to  prevent  a 
Sale  by  the  Author  of  it. 

Sir  Samuel  Romillyy  and  M^  Hoikwood,  for  the  Plaln* 
tiff. 

A  Court  of  Equity  M^ill  pnevent  9  Man,  having  made 
such  a  voluntary  Settlement  upon  his  Wife  and  Children, 
from  disappointing  it.    In  the  Cases  cited  911  actual  Sale 

CqJ  2  Bro.  C,  C.  US.  rW  ?  Pick.  544. 

hail 
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kad  taken  place;  and  the  Contest  was  between  an  actual  1811^ 

Purchaser  and  those,  who  claimed  under  the  voluntary    ^     ""^"^ 

PVLVEKTOFT 

Conveyance :  but  the  Question  here  is,  whether  this  Court 
will  give  to  a  Person,  who  has  now  no  Equity,  an  Equity  Pulvertoft. 
igainst  the  Wife  and  Children ;  whether  the  Husband  aud 
Father  shall  be  enabled  to  create  such  an  Interest  in  soma 
Person  for  the  mere  Purpose  of  disappointing  the  Settle- 
ment. The  Objection,  that,  if  the  Purchase  is  not  against 
Conscience,  the  Sale  cannot  be  unconscientious,  is  an- 
swered by  the  Act  of  Parliament ("a^  positively  declaring 
t  voluntary  Conveyance  void  against  a  Purchaser;  not 
Aerefore  involving  any  Question  of  Conscience.  Her^  is 
Ro  Person,  who  has  a  Right  to  call  for  the  Benefit  of  that 
Statute.  It  is  surely  a  most  unconscientious  Act  in  a 
Man,  having  settled  an  Estate  upon  his  Wife  and  Chil- 
dren, to  seilj  and  take  the  Money  himself;  though  it  may 
not  be  unconscientious  to  propose  to  purchase,  if  a  good 
Title  can  be  made. 

There  are  many  Instances  of   a  good  Consideration 
supported  and  aided  in  Equity.     Villers  v.  Beaurnont  (b), 
Brookbank   v.   Brookbank  (c).     The  Tendency  of  the       . 
modem  Cases  is,  that  the  Decisions  upon  this  Statute      / 
have  gone  sufficiently  far  -y  and  their  Effect  in  defeating  /  / 
such  Settlements  is  not  to  be  extended :  DoCy  on  the  De-    / 
mise  of  Watson  v.  Routledge  (d).    Roe,  on  the  Demise    * 
of  Hamerton  v.  Mitton  (e).    The  Right  to  Dower,  or  a 
Jointure  given  up,  has  been  held  a  valuable  Interest,  pre- 
venting the  Effect  of  this  Statute ;  and  the  Court  does  not 
enter  into  the  Quantum^ of  the  Consideration:   Scott  v. 
Bell  (f).    Lavender  v.   Blackstone  (g).    In  Ellis  v. 

(a)  Stat.  27  Eliz,  c.  4.  VoL  II.  410,  in  Middlcton  v. 

(h)  I  Vcm.  100.  LordKenyon. 

ro  1  Eq.  Ca.  Ab.  168.  (f)  2  Lev.  70. 

(dj  Cffwp.  705.  CgJ  2  Lev.  146. 
(ej  2  Wilt.  356.  Sec  Jnte, 

JG  4  Ellis, 
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1811.  Eltis(a)y  and  Roberts  v.  Roberts  (b)  the  Husband  was 

""^^"^  restrained  from  assigning  the  Wife's  Property,  thereby  de- 

.  fcating  her  Right  to  a  Settlement.    A  Contract  would  be 

PuLVERTorr.  ^^^^^^^^  "^  Favor  of  a  Wife  and  Children :  but  the  Juris- 
diction becomes  nugatory,  if  the  Husband  by  creatii^  an 
Interest  in  a  third  Person  can  defeat  his  own  Act.  Ad« 
mitting,  that  the  Right  of  a  third  Person,  claiming  either 
by  Conveyance  or  Contract  the  Benefit  of  this  Statute^ 
would  prevail^  the  Question  is,  whether  a  Court  of  Equity 
will  permit  the  Husband  to  create  such  an  Interest^  which 
does  not  yet  exist,  and  thus  defeat  the  Act,  by  which  he 
had  discharged  the  moral  Obligation  to  provide  for  his 
Family.  ^Fhe  Consequence  of  dissolving  the  Injunction 
in  this  Stage  of  the  Cause  mu9t  be  a  Decision  against  the 
Relief  under  this  Settlement  without  a  Possibility  of  Ap« 
.peal:  a  Consideration,  which  will  induce  the  Court  to 
admit  a  short  Delay  by  continuing  the  Injunction  until  the 
Hearing.  ^ 

Mr.  Leach,  in  Reply, 

The  Observations,  upon  these  Statutes,  and  the  Dis- 
nctions  with  reference  to  the  Nature  of  the  Settlement, 
as  merely  voluntary,  upon  good  Consideration,  or  fraudu- 
ent,  and  the  Object,  as  aflVcting  Creditors,  or  Purchasers, 
have  been  made  in  all  Times ;  and  are  to  be  found  in  many 
Cases ;  which  are  collected,  and  fully  considered  in  Doe, 
on  the  Demise  of  Otiey  v.  Manning  (c) :  but  the  Con- 

^        stniction 

faj  I  Sup.  Vin.  475.  the  Conclusion,  that  a  Sct^ 

CbJ  1  Sup.  Fin,  476.  tlcment,    merely  voluntary, 

fcj  9  J^ast.  59'    Htil  Vp  without    actual    Fraud,     is 

T'he    Bishop    of   Exeter^    2  void    against    a  Purchaser, 

Taunt.  69.  The  Courts,  con-  have  expressed  Regret,  that 

cciving  the  Weight  of  Au-  it  has  been  extended  to  a 

thority  to    be  in  Favor  of  Purchaser  with    Notice:   a 

Conclusion^ 


PULVERTOFT 
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i^uction  apon  the  latter  Statute,  ^hich  must  be  the  same         3811. 
^t   Law  and  in  Equity,  is  now  settled ;  that  all  Convey- 
ances merely  voluntary  are  void  against  a  subsequent  Pur- 
chaser for  valuable  Consideration.     Upon  that  well  esta-   Pulvertott. 
blished  Rule  your  Lordship  will  not  again  throw  a  Doubt 
by  sustaining  this  Injunction;  attending  to  Lord  Thurlovf% 
Observation  in  Evelyn  v.  Templar  (a)^  that  so  many  Ti- 
tles stand  upon  tliis  Rule,  that  it  cannot  be  shaken.    That 
Case  was  decided  upon  a  Principle  conclusive  as  to  this : 
the  Purchaser  having  Notice  of  the  Claim ;  who,  if  the 
Vendor  has  no  Right  to  sell  on  account  of  that  Claim, 
must  be  equally  affected ;  as  he  can  never  take  Advantage 
of  a  Fraud,  to  which  he  is  a  Party.    The  plain  Conse- 
fiefice  of  this  seMled  Rule  of  ConstnKtion  is,  that  not* 
withstiinding  a  voluntary  Conveyance  the  Grantor  has  a 
Right  io  sell  the  Estate,  as  if  he  had  expressly  reserved 
that  Right.     All  the  Authorities  may  be  reconciled  upon 
that  Principle;  and  there  is  no  other  Way  of  reconciling 
them.    £very  Person  must  be  taken  to  know^  that  by 

Conclusion,  that  seems  equal- '  Jf(fe;    if    upon  the  Context 
\j  incoDsistent  with  the  Lct«  .  that  is  to  be  construed  other 

tor  and  Spirit  of  the  Act,  than  valuable:   but  an  At- 

ind  with  Reason.     Perhaps,  tempt  to  defeat  a  fair  Fa- 

as  a  general  Presumption  in  mily  Settlement  is  a  Fraud, 

Favor  of   a  Purchaser  with-  of  another  Description,  and 

out  Notice,  the  Inference  of  upon    other    Parties,     than 

a  fraudulent  Purpose  of  sub-,  those  the  Statute  points  at; 

sequent  Sale   may  not    be  and   a  Purchaser  with  No- 

inreasonable ;  open  however  tice,  joining  in  such  a  De- 

to  the  Effect  of  Time  and  sign,  can  hardly  be   repre* 

other   Circumstances;    and  sented   as   the   Person,    free 

may  be   sufficient  to  meet  from  Imputation,  *^  for  the 

the  Observation    upon    the  '^  Intent  and  of  Purpose  to 

penal  Clause^  and  the  £xr  ^'  defraud  an^  deceived'  whom 

ception  of  Conveyances  for  the  Act  was  done, 

^gpod  CpDsidcxation  and  bond  (a)  2  Bro.  C.  C,  14S* 

Law 
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18T 1.  I^w  he  has  that  Power ;  and  therefore  it  is  uDiieceflsary  to 

^^'^  reserve  it.    llie  Case  of  Parry  v.  Carwarden  (a)  leads  to 

the  same  Conckision ;  that  the  Grantor  in  a  Conveyance 

p^       *  merely  voluntary,  has  still  »  Right  to  sell;  and  a  Pur-r 

chaser  by  Articles  under  such  Circumstances  that  a  Court 
of  Equity  will  give  them  Effect  is  equally  a  Purchaser  in 
Equity,  as  be  would  have  been  by  Conveyance  at  Law.  The 
Case  of  Holford  v.  Holford  (b)  confinns  that  Proposi- 
tion^ that  a  Court  of-  Equity  will  entertain  a  Suit  for  the 
Performance  of  a  Contract  by  Articles  against  Claimf 
under  a  voluntary  Conveyance :  an  Issue  being  directed,  to 
determine^  whether  the  Defendant  Mas  a  Person  claimitf 
under  a  Conveyance  fraudulent  according  to  the  Con- 
struction of  the  Statute,  the  Conclusion  is,  that,  if  he 
proved  to  be  so^  the  Contract  would  be  executed  against 
him :  but  it  was  not  executed,  as  the  Jury  found,  that  die 
Conveyance  was  not  void  under  the  Statute.     The  Cases 
upon  the  Wife's  Property  and  her  Right  in  Equity  to  a 
Settlement  have  no  Application  to  this  Subject. 

The  Lord  Chancellor^ 

The  Object  of  that  Inquiry  in  Holford  v.  Holford  was 
to  ascertain,  whether  the  Brother  of  the  Father  was  under 
Limitation  to   ^^  ^rst  Settlement  a  mere  Volunteer ;  as,  where  the  li- 
Brothers  or        mitations  extend  to  Brothers,  or  other  Relations,  all  with* 
other  Relations  in  the  Consideration,  those  are  not  Cases  of  voluntary 
within  the  Sctdement. 

Consideration 

...  '  It  is  too  late  to  dispute,  that,  if  a  Settlement,  though 
mot  voluntary.  ^^^  8^^^  Consideration,  is  voluntary,  as  between  the  Per- 
sons, claiming  under  it,  and  a  Purchaser,  though  witb 
Notice,  the  Purchaser  vrill  hold  the  Estate.  It  is  true, 
die  Construction,  put  upon  both  these  Statutes,  is  sin- 
gular ;  that  a  Man,  paying,  what  in  other  Cases  is  called 

(a)  2  Dick.  544,  (bj  I  Ch.  Ca.  2l6. 

ail 
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Obligfttioo  of  Nature,  should  be  considered  as  within  1811. 

the  Penalties  of  these  Acts.    I  retnembery  I  think,  all  the         ^'"^*' 
Cases,  that  have  occurred  in  the  Courts  of  Justice  for  the 
last  Thirty  Years  upon  this  Point:  I  have  also  had  consi-    Pulveetoft 
derable  Information  from  others,  canning  my  Acquaint* 
ance  with  it  back  to  the  Distance  of  Half  a  Ctntury ;  and 
after  granting  this  Injunction  I  felt  extremely  uneasy ;  as 
having  taken  a  Step,  that  I  believe  was  never  before  asked 
from  a  Court  of  Justice:  recollecting  also  the  Stiuggle 
of  late  against  the  Doctrine  upon  the  Construction  of 
these  Statutes,  and  Lord  Thurlow\  Opinion  on  the  Casefa^    Purchasc-mo- 

I  argued,  th^t  the  Money  could  not  be  laid  hold  of,  it  "®y  cannot  h% 

I'll*  i«]    f  * 
leems  almost  impossible  to  conceive,  that,  if  Courts  of  ^^ 

Equity  had  this  Jurisdiction,  there  would  not  have  been  .,.  .  , 

found  considerable  Authority,  leaving  no  Doubt  upon  it  at  ^  preWous  Set- 
ft»  Day.  llement  void 

under  the  Stat. 
I  have  not  had  an  Opportunity  of  looking  through  the  27  Eliz.  c.  4. 
Cases  80  thoroughly  as  I  wish :  but  upon  examining  the  ^s  being  vo- 
Cmc  of  Evelyn  v.  Temptar  in  my  own  Book  I  find  the  **^nt*^- 
prmted  Note  vety  imperfect ;  and  I  believe  this  very  Point 
vas  much  discussed  there.    In  Leach  v.  Dean  (b),  which 
was  referred  to  in  that  Case,  it  does  appear  from  another 
very  imperfect  Report^  that  this  Court  did  lay  hold  of  tlie 
Money,  and  I  stated  that  to  Lord  Thurlow,  as  a  Ground 
for  bis  Interposition  in  a  Case,  much  stronger  than  the 
common  Case,  an  actual  Covenant,  that,  if  he  did  sell, 
he  would  settle  the  Money  to  the  same  Uses ;  and  in  all 
these  Cobes,  whether  there  should  be  such  Covenants,  or 
not,  there  are,  generally.  Covenants  for  the  Title,  upon 
which  the  Value  of  the  Estate  might  be  recovered  at  Law: 
but  there  are  many  Cases  of  that  Kind^  where,  if  purely 
voluntary^  this  Court  would  not  do  any  thuig  upon  such 
a  Covenant. 

faj  2  Bro.  C.  C.  148.  (h)  I  Ch.  Rep.  78. 

Tht 
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1811. 

FULVERTOrX 

V. 
PULVERTOFT. 

Articles  exe- 
cuted against 
ft  voluntary 
Settlement.' 


Consideration 
of  Marriage 
considered  as 
extending  to 
Persons  not  di- 
lectly  within 
it ;  viz.  to  Bro- 
itberS)  Uncles, 
sod  other  Rela- 
tions, upon  the 
Marriage  of  a 
Son;  as  within 
i^e  Contract 
between  him 
and  bis  Father. 


The  Cjise  of  Uolford  v.  Ilolford(a)  I  dare  not  rely 
upon  u'itliout  looking  more  into  it.     If  it  was  a  Deci- 
sion,  that  this  Court   will  not  execute  Articles  against 
a    voluntary    Settlement,    it  contradicts  a    much    later 
Case,  in  Dickens  (b)^  and  others,  where  this  Court  has 
executed  Articles  against  a  voluntary  Settlement.     For 
another  Reason  also  I  would  not  decide  upon  that  Case 
without  examining  the  Registers  Book,  on  account  of  the 
Case  of  Persons,  not  within  the  Consideration  directly; 
but  who  have  been  always  so  considered ;  preventing  the 
Effect  of  these  Statutes.     In  the  Case,  for  Instance,  of  a 
Father,  Tenant  for  Life,  with  Remainder  to  his  Son  in 
Tail,  tliey  may  agree  upon  the  Marriage  of  the  Son  to 
settle,  not  only  upon  his  Issue,  but  upon  the  Brothers 
and  Uncles  of  that  Son;  and  the  Question  would  be, 
whether  they,  though  not  within  the  Consideration  of  the 
Marriage,  are  not  within  the  Contract  between  the  Father 
and  Son :  both  having  a  Right  to  insist  upon  a  provident 
Provision  for  Uucles,  Brothers,  Sisters,  and  other  Rela- 
tions ;  and  to  say  to  each  other,  ^'  I  will  not  agree,  unless 
<<  you  will  so  settle.**    The  Court  has  held  such  a  Claim 
not  to  be  that  of  a  mere  Volunteer ;  but,  as  falling  within 
the  Range  of  the  Consideration ;  and  therefore  these  Sta- 
tutes would  not  bear  upon  it. 


Voluntary 
Settlement 
good  between 
the  Parties. 


The  Case  of  Brookbank  v.  Brookbank  (c)  bears  much 
upon  the  Point.  It  is  clear,  that  a  voluntary  Settlement 
is  good  between  the  Parties.  I  wish  ako  to  look  at  that 
Case  in  die  Register's  Book.  If  it  was  no  more  than  a 
voluntary  Settlement  by  the  Fatliir  and  Son^  and  upon 


CaJ  1  Ch.  Ca.  2l6. 

fbj  Party  v.  Carwarden,  2 
Dick,  544.  It  was  said,  that 
from  the  Register's  Book  it 
appears,  that  the  Court  di» 


rectcd  the  Money  to  be  laid 
out  upon  the  Trusts  of  the 
Settlement ;  and  it  was  after- 
wards compromised. 

CO  1  Eq.  Ca.  Ab.  l6S. 

* 

Failure 
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Failure  of  Issue  the  Father  wbhed  to  part  with  tlie  Estate,  1811. 

and  the  Uncle  filed  a  Bill  to  have  die  Deed  brought  into   „     ^^^^^  

Ceuit,  first,  I  doobt  extremely,  whether  the  Uncle  would  ^^ 

be  eotitled  to  that;  as  the  Son  himself  would  not  have   Pulvsrtoji;. 

been  entided  to  have  the  Deed  brought  into  CoUrt.    Next, 

I  camot  agree,  that,  if  the  Deed  had  been  brought  into 

Court,  it  would  have  prevented  a  Sale  by  die  Father,  if 

that  was  a  voluntary  Settlement.    The  Answer  would  be, 

diat  the  Deed,   though   brought  into  Court,   being  no 

more,  the  Purchaser,  getung  tlie  prior  Title  Deeds,  would 

have  been  safe. 

With  regard  to  the  Cases(a}  cited  as  to  the  Wife's  Pro- 
per^, it  is  now  very,  well  understood,  Uiat  the  Doctrine, 
resulting  out  of  those  Cases,  will  not  apply  to  such  a  Case 
as  this ;  and  many  of  them  would  not  at  this  Day  be  held 
to  be  Law,  as  applying  to  her  Property :  but,  if  Lord  Court  of 
Tkurlaw  did  not  diink  himself  authorised  to  lay  hold  of  Equity  will  aoft 
die  Money  in  Evelyn  v.  Ttnip/ar,  where  there  was  Notice,  *^^  ^^  favcnir 

and  an  express  Covenant  to  lay  out  the  Money  to  the  ,  ^     T 

TT        T  .  .  .     1  •    ^  •  •  I         ..  r  luntary  Settle- 

same  Uses,  1  must  take  lus  Opinion  to  have  been,  as  1        . .  ^^^ 

(relieve  it  was,  that  %fith  a  mere  voluntary  Settlement  this  therefore  uwm 
Court  has  nothing  to  do«  a  subsequent 

Purchase  with 
Another  Circumstance  has  been  suggested  ;  that  this  is  Notice  and  C^- 
■ot  a  voluntary  Settlement,    with  reference  to  the  Wife  vcnant  to  lay 
pni«  up  her  Dower.    With  regaid  to  die  Fact,  Estates  ^''^  ^^^  ^^^/ 

are  so  involved  with  Trusts,  that  in  very  few  Cases  is  die  _     ' 

"^  Usc^    will  A0% 

Wife  entitled  to  Dower.    That  however  may  be  the  Sub-  j^    ,'^j^   r  ^^^ 

ject  of  Inquiry :  but  upon  the  general  Point  my  Opinion  ^oney. 

i^  that  1  ot^t  not  to  have  granted  this  Injunction ;  and 

I  was  extremely  uneasy  aftemards^  reflecting  upon  it. 


Tba  Order  veas  made,  dissolving  the  Injuncdon. 
f0j  EUii  V.  Ellis,  Roberts  v.  Roberts,  1  Sup.  Vin,  475,  6. 

•  The 


94  CASES  IN  CHANCERY. 

1811.  ^ 

^^p^^  7%e  Xori  Chancbllor. 

I  have  read  the  Settlement  in  this  Case;  and  desire  it 
PiTLVERTOFT  ^  "*  undcrstood,  that  I  give  no  Opiniun  whatsoever, 
•  90  ^hedier  this  Settlement  was,  or  was  not>  voluntary;  being 
appr^eusive,  that,  refusing  the  Injunction  I  should  be 
considered  as  intimating  an  Opinion,  that  the  Pnrchasef 
would  have  a  good  Title.  If  this  is  a  voluntary  Setde- 
menty  I  cannot  grant  the  Injunction.  If  it  is  not  a  vohm- 
tarj  Settlement,  X  cannot  for  that  mere  Reason  grant  tfacf 
Injunction ;  as  the  Effect  would  be,  that  any  Person,  who 
conceived  himself  to  have  a  better  Title  than  another, 
might  come  into  diis  Court  for  an  Injunction.  I  cannot 
therefore  support  the  Injunction,  whether  the  Settlement 
is  voluntary,  or  not :  but  I  intimate  no  Opinion,  whether 
the  Purchaser  will  have  a  good  Title,  or  not. 


The  Injunction  being  dissolved,  the  Defendant  put  in 
a  Demurrer. 

JStov.  19-  Mr.  Leachf  and  Mr.  Wakefield,  in  support  of  the  De- 

murrer, referred  to  the  former  Argument,  and  the  late  Case 
of  Oiley  V.  Manning  (a),  collecting  all  the  Authorities; 
and  observed,  that  this  was  merely  a  Re-hearing  of  iht 
Ordef,  dissolving  the  Injunction. 

Sir  Samuel  Romilbf,  and  Mr.  Haslewood,  for  die 
Plaintiff.  ^ 

The  Case  of  Oiley  v.  Manning  has  no  AppUcatioQ. 
A  clear  Equity  appears  upon  the  Face  of  this  Bill,  de- 
rived from  the  last  Setdement ;  under  which  the  Estate 
now  stands  linited)  first,  to  the  separate  Use  of  the  Wife 
for  Ufe ;  with  Remainders  to  the  Husband  for  iiifc;^  and 

{a/  9  Bait.  59*. 


PuLVEftTOfV 

V. 
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to  the  Children ;  and  the  Bill  is  filed  against  the  Husband  l6l  K 

and  the  Trustees ;  alledging,  that  he  is  about  to  sell  the 
Estate,  but  also  prayings  that  the  Trusts  may  be  esta- 
Wshed.     No  Doubt  can  be  suggested  upon  the  Juris-  Pui.vKaixm. 
Miction  in  a  Court  of  Equity,  until  he  has  by  a  Sale  made 
a  Conveyance  to  another  Person  for  viduable  Considera- 
tion.   Until  that  is  actually  done,  tlie  Wife  has  a  clear 
Right  to  have  it  secured  for  her  Benefit.     Admitting  this 
to  be  a  voluntary  Conveyance,  to  which  a  Court  of  Equity 
will  not  give  any  Assistance,  the  Question  is,  whether  the 
Court  will  restrain  the  Husband  frona  revoking  it  by  coa- 
veying  to  another  Person  for  valuable  Consideratioa.   The 
Opinion,  which  the  Court  has  expressed,  that  he  may  do 
10,  gives  the  Statute  of  £/iz.  an  EiSect,  which  it  hais 
aever  yet  had :  diough  as  against  a  Purchaser  for  valuable 
Consideratioa,  even  with  Notice,  h  is  admitted,  that  tfaa 
most  meritorious  voluntary  Settlement  is  void.    The  Re^ 
ailt  of  Otiey  v.  Mannings  in  which  Case  all  the  Autho- 
rities were  considered,  and  their  Force  compared,  is,  that 
die  Object  of  the  Legislature  was  to  make  such  a  Settle- 
meat  void  in  all  Cases  against  a  Purchaser  on  account 
cf  Ae  Inconvenience,  attending  the  Question  of  Notice ; 
ktving  him  at  Liberty  to  revoke  the  Conveyance  he  had 
Dttde:  but  the  Intention  to  protect  Purchasers  did  not 
extend  to  denying  Assistance  to  Parties,  claiming  under 
a  Settlement  upon  good,  meritorious,  though  not  valu- 
able, Consideration. 

The  Principle,  upon  which  the  Detemunations  at  Law 
upon  this  Statute  have  gone,  beiug,  that  it  is  not  safe 
or  (jonvenient  to  leave  the  Right  to  fluctuate  upon  the 
Point  of  Notice,  considering  the  Effect  of  deciding  in 
£^ty  against  the  Interests  under  the  Settlement,  where 
IK)  Person  except  the  Husband  stands  in  Competitioa 
^ih  diem.  Courts  of  Equity  have  so  far  fbllovred  the 
W  as  to  consider  a  Person^  contracting  for  the  Pur- 
chase 


9d 
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1811.  cliase  of  an  Estate  without  Notice  of  a  voluntary  Settle* 

-.     ^**''*'  ment,  as  if  he  bad  a  Conveyance :  giving  bim  therefore  a 

^  specific  Perforni:ince :  but  there  is  no  instance  of  aicuDg 

PvLTK&TovT.   ^  Husband  to  undo  a  voluntary  Settlement,  made  without 

Fraud ;  and  Mr.  Sugden  in  bis  excellent  Work  notices  a 
Decision  (a)  by  the  present  Master  of  the  Rolls,  refusing 
to  the  Husband  a  specific  Performance  of  such  a  Con- 
tract. If  the  Court  will  not  give  the  Husband  Assistance 
to  undo  tlie  Settlement,  it  is  but  one  Step  farther  to  re*. 
strain  bim  from  entering  into  a  Contract,  which  may  be 
the  Means  of  revoking  it.  In  Colman  v.  Sarrel  (b)  Lord 
Thurlow  took  the  Distinction,  tliat  a  voluntary  Deed,- 
upon  a  meritorious  Consideration,  as  a  Provision  for  a 
Wife  or  Child,  shall  be  executed.  If  therefore  this  rested 
in  Articles,  the  Wife  would  have  had  a  specific  Perform* 
ance  against  her  Husband ;  and  a  necessary  Consequence 
is,  that  the  Court,  enforcing  the  Contract,  will  take  Care, 
that  it  shall  be  executed  effectually  against  him  in  her 
Favor 


There  are  other  Cases,  having  Analogy  to  this :  Ellis  ▼• 
Ellis  (c);  a  Decbion  of  Lord  Loughborough,  upon  .the 

BUL 


fa)  Burke  v.  Darvson^  at 
the  Rolls,  Michaelmas f  1805, 
Sugd,  Law  of  Vendors  and 
Purchasers  of  Estates,  439, 
£d.  S. 

CbJ  3  Bra.  C,  C.  12.  Ante, 
Vol.  I.  50. 

CcJ  1  Sup.  Vin.  ^75.  6th 
March,  1794,  cited  from  a 
Manuscript  Note  by  Mr. 
Abbott,  the  Speaker  of  the 
House  of  Commons. 
TM  PiaiaUff,   a  marrk^d 


Woman,  entitled  to  Money ^ 
in  the  Funds,  filed  the  Bill 
to  restrain  her  Husband  from 
assigning,  and  to  compel  him 
to  make  a  Settlement. 

Mr.  Scott,  for  jthe  PlainttiT, 
said,  that  the  Court  would  re* 
strain  the  Act,  which  would 
have  the  Effect  of  destroying 
the  Plaintiff's  Equity  against 
her  Husband,  which  would 
not  prevail  against  his  As- 
signee; and  it  is  not  true, 

tha^ 
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Bin  of  a  married  Woman,  restraining  her  Husband  from  ISll. 

asngmng  her  Chose  en  Action,  a  Legacy ;  as  she  would    p^T  v£rxoft 
luiTe  been  deprived  of  her  Right  to  a  Settlement :  the  ^^ 

I^aw  not  being  at  that  Time  understood,  as  it  has  been   Pulvertoft* 
nnce  EeiAed(a),  that  the  Assignee  would  be  equally  liable 
to  her  Equity.    In  Roberts  ¥.  Roberts  (b)  a  similar  In- 
junction was  granted  by  Lord  Jlvanley,  sitting  for  the 
Lord  Chancellor:  expressing    a  strong  Opinion,    that 
the  Assignee  also  would  be  compelled  to  make  a  Set- 
tlement:   and  that  this  is   not  new  Doctrine   appears 
from  Winch  v.  Page  (c).    The  Principle,  on  which  these 
Cases  were  decided^  that  the  Equity  against  the  Husband 
iroold  have  been  lost^by  the  Assignment,  has  direct  Ap- 
plication.  At  thb  Moment  no  one  has  any  Interest  against 
d&  Settlement  except  the  Husband;   and  the  Statute 
certainly  was  not  made  for  his  Protection,  or  to  give  hin^ 
the  Right  to  revoke  the  Settlement. 

Mr.  Leach,  in  Reply. 

After  the  Decisions,  that  have  taken  place,  the  Court 
cannot  with  any  Consistency  interpose  against  the  Hus- 
iNUMTf  Right  of  Alienation.  The  Case  of  Ellis  v.  Ellis 
tmed  upon  its  particular  Circumstances :  the  Wife  enti- 
ded  to  Stock,  vested  m  the  Name  of  a  Trustee,  and  the 
Husband  about  to  alien,  it  was  coneeived,  that  the  As- 

tbat  the  Court  will  interpose  the  Husband  to  lay»a  Propo- 

only  where    the    Husband  sal  before  the  Master, 
comes  into  Equity ;  as  it  will  (aj    Wright    y.    Morley^ 

tgUQst  his  Suit  in  the  Eccle-  Ante,  Vol.  XI.  12,  and  the 

sitsticalCourt;citingTo/Ai//.  References. 
(SeeAfffl/if  V.  MeaUs,  Ante,         (b)  In  Chancery y  IZflP,  1 

VoLV,  517,  note  ffl^.)  Lord  Sup.  Fw.  476. 
Lmgltiborough^  C  continued         (c)  Bunh.  %6. 
tbe Injunction;  and  directed 

Tot.XyiII.  H  sisnee 


.-A^ 
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1811.  Parties,  claiming  under  theTilisty  the  Remedies,  to  wbidl 

P^"'''^    _   they  are  entitled,  H-hile  that  Estate  esists.    '^The  Distino 
^^  don,  to  which  I  am  now  adverting,  resembles  that,  which 

PvLTERTO^.  ^  acknowledged  by  this  Court  between  the  Cases,  where 

a  Party  can  bar  by  Fine,  and  where  he  is  obliged  to  go 
dirough  the  Form  of  a  Recovery. 

This  Point  appears  to  me  to  be  one  of  considerable 
Weight ;  and  therefore,  though  I  have  formed  an  Opinioo 
upon  the  other  Question,  I  shall  refrain  from  expressiog 
it,  unless  I  shall  find  myself  justified  by  tlie  Necessity  of 
determining  that  Question. 


The  Lord  Chancellor  afterwards  upon  the  Point 
last  suggested  over-ruled  the  Demurrer,  as  covering  too 
much ;  the  Plaintiff  until  an  actual  Sale  being  entided  to 
an  Execution  of  the  Trust.  His  Lordship  did  not  ex* 
press  any  farther  Opinion  on  the  other  Question  (a). 

fa)  Buckle  v.  Mitchell^  the  following  Case. 


Roils. 
•  1812, 
Je*.  17. 
March* 


BUCKLE  V.  MITCHELL. 


Voluntary        J^OMAS  PEACE,  seised  in  Fee  of  die  Impiopriale 
Sctdement,  Rectory  of  Rogate  subject  to  an  outstandn^  Mort- 

though  free        ^^^  f^^  ^^  rp^^  ^f  q^^  Thousand  Years,  by  Indentures 

Fraud       d        ^^  L^^^se  and  Releasei,  dated  die  gdi  and  10th  of  Sq^em* 

meritorious,  as  a  Provision  for  Relations,  void  against  a  subsequent 
Purchaser  for  valuable  Consideration,  with  Notice,  whether  by  Cob- 
veyance,  or  Articles* 
Specific  Performance  decreed  in  the  latter  Case. 

6er, 
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itr,  1793,  in  Conskleratiofi  of  the  natural  Love  and  Af. 
'  fiection,  which  he  had  for  hb  Sister  Mar^  Gardner  and 
for  her  Children  Jnn  Stevens,  Frank  Gardner  and  Har' 
riet  Gardner,   and  in  Consideration  of  Ten  Shillings, 
granted  the  Rectory  to  Sibthorpe  and  Dmntry  in  Fee, 
subject  to  the  Payment  of  any  Money,  then  due  on  any 
Mortgage  of  the  Premises,  and  to  all  the  Specialty  and 
Simple-contract  Debts  then  due,  or  to  be  due,  from  the 
said  Thofnas  Peace,  in  Trust  for  the  said  Thomas  Peace 
for  Life,  and  after  his  Death,  in  case  Harriet  Gardner 
thould  survive  him,  to  raise  by  Sale  or  Mor^ge  £50b 
for  Harriet  Gardner;  with  a  Proviso,  diat  she  should  not 
have  that  Sum,  unless  she  should  relinquish  and  give  up  to 
Frank  Gardner  her  distributive  Share  in  the  personal  Es- 
tate of  Thomas  Peace;  and,  subject  as  aforesaid,  in  Trust 
for  Frank  Gardner  for  life,  without  Impeachmient  of 
Waste  (  then  to  secure  to  any  Woman,  whom  he  might 
leave  his  Widow,  an  Annuity  of  £40  for  Life ;  with  Re<^ 
mainder  in  Trust  for  the  Children  of  Frank  Gardner  for 
such  Estate  as  he  should  appoint,  and  in  Default  of  Ap- 
pointment for  all  his  Children,  as  Tenants  in  Common  in 
Fee ;  and,  if  he  should  die  without  leaving  any  Issue,  in 
Trust  for  Thomas  Peace,  his  Heirs  and^ Assigns ;  with  a 
Power  to  Thomas  Peace,  and  after  his  Death  for  Frank 
Gardner,  to  sell  for  the  Purpose  of  discharging  any  Mort- 
gage or  other  Incumbrance  upon  the  Premises;  and  a 
Proviso,  that  no  Sale  or  Mortgage  should  be  made  for 
the  Purpose  of  raising  the  £500,  if  Frank  Gardner,  his 
Heirs,  Executors,  or  Administrators,  or  the  Heirs,  Exe- 
cutors, or  Administrators  of  T/iomas  Pfac^,  should  <  within 
Twelve  Months  after  his  Death  pay  Harriet  Gardner 
£5O0.     On   the  4th  of    October,    1794,  of 2678,   the 
Amount  due  on  the  Mortgage,  was  paid  to  Mari^  White, 
the  Assignee  of  the  Mortgage  Term,  by  Sibthorpe  and 
Daintry  by  Direction  of  Thomas  Peace  with  his  Money ; 
and  the  Term  was  assigned  to  Andrews,  in  Trust  for 

H  3  Peace, 


10! 
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1S12.         Peace,  and  to  attend  the  Inkeritance.     In  1794  Frank 
Gardner  married  Elizabeth  Winter;  and  had  Children  bj 
her  F.  T.  Gardner,  E.  M.  Gardner,  and  L,  S.  Gardner, 
MiTCHE£«L.     Harriet  Gardner  married  Mitchell.     Daintry  died  oi^ 

the  26th  June,  1810*  By  Agreement  in  Writing,  signed 
by  Peace,  and  by  Andrews  on  behalf  of  Buckle,  in  Con- 
ttdleration  of  £500,  paid  down,  and  of  £6500  to  be  paid. 
Peace  agreed  to  convey  to  Buckle  the  Tithes  of  divers 
Lands,  Part  of  the  Rectorial  Tithes ;  and  it  was  declaredj| 
that;  if  it  should  be  impracticable  to  part  with  the  Title, 
Deeds  by  ^reason  of  the  Trusts  of  a  Settlement,  volun- 
tarily made  by  Thomas  Peace,  affecting  theTithes  agreed 
t9  be  sold  and  other.  Hereditaments^  then  Buckle  should 
at  the  Expence  of  Peace  accept  attested  Copies  with  ^^ 
Covenant  to  produce  Originals.  Thomas  Peace  died  on 
^e  28th  of  June,  1810,  intestate,  leaving  Frank  Gardner, 
his  Heir  at  Law;  who  died  on  the  28th  of  July,  ISIO^ 
intestate^  leavmg  his  Wife  and  Children  surviving, 

Harriet  Mitchell  took  out  Administration  to  Peacei 
Buckle  filed  this  Bill  against  MtVc^e// and  his  Wife,  Sih^ 
tjiorpe,  the  Gardners,  9nd  ji,ndrews,  for  a  specific  Per-.- 
formance  of  the  Agreement,  and  for  Re-payment  of  bb[ 
Deposit,  if  the  Agreement  could  not  be  performed. 

Sir  Samuel  B,omUly,  and  Mr.  Courtfinay,  for  the  Plains 
tiffs;  Mr.  Hcnrt,  and  Mr.  Danieh  for  the  Pefendantij 
Aft^cAe// and  Wife. 

■        •  ••      , 

The  Question  is,  wh^er  after  a  pure  yolwitary  Settler 
ment,  in  Favor  of  near  Relations,  void  by  the  Statute  (a) 
of  Elizabeth  against  a  Purchaser  vvith  or  without  Notice^ 
a  Contract  for  Sale  can  be  enforced  against  the  Parties, 
claiming  as  Volunteers  under  that  Settlement,    lliough 

(aj  Stat.  27  £fc,  c.  4. 

Doubt^ 
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l^oubts  have  been  at  some  Periods  entertained,  no  Ques* 
tion  can  now  be  made  as  to  the  Construction  of  this  Sta* 
tute ;  that  if  after  a  voluntary  Settlement,  though  for  what 
IS   called  meritorious  Consideration,   upon  a  Wife  and 
Children,   the  Settlor  for  a  valuable  Consideration  con* 
veys  to  a  Person,  having  full  Knowledge  of  that  Settle- 
ment, and  that  the  principal  Object  of  the  Contract  and 
•Conveyance  to  him  is  the  Destruction  of  the  Settlement, 
as  against  that  Person  the  Settlement  is  altogether  void. 
That  has  been  cle^ly  decided  by  the  Court  of  King's 
Bench  in  a  very  regent  C^ase  (a). 
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The  Question  in  this  Case  goes  beydhd  that ;  whetherj, 
no  actual  Conveyance  being  executed,  a  Court  of  Equity 
will  enforce  the  Execution  of  it  against  the  Parties,  hav- 
ing die  1^1  Estate  under  the  prior  voluntary  Settlement. 
Upon  that  Subject  there  is  no  direct  Authority :  but  it  re- 
ceived much  Consideration  by  the  Lord  Chancellor  in  a 
late  Case,   Pulvertoft  v.  Pulvertoji(b);  the  Injunction, 
which  was  granted  in  the  first  Instance  to  a  Wife  claiming 
under  a  voluntary  Settlement,  restraining  her  Husband 
from  selling,  being  dissolved  before  Answer :  the  Court 
l^lding,  that  the  Wife  had  no  Equity  to  interpose  against 
the  Husband's  Power  of  Dtspositioii ;  and  the  Argument, 
that,  though  an  actual  Conveyance  for  valuable  Considera- 
tion would  destroy  the  Settlement,  it  had  been  decided^ 
^mt  the  Purchaser,  not  having  obtained  it,  could  not  have 
Assistance  in  this  Court  to  enforce  the  Contract,  had  no 
W'cight  against  the  Defendant,  the  Husband,  contending, 
^at  there  was  no  Distinction  upon  this  Statute  betweei| 
L<aw  and  Equity;    that  the  Effect  of  the  Contract  in 
Equity  was  precisely  the  same  as  that  of  the  Conveyance 


<«J  Doe,   on  the  Demise      Exeter^  2  Taunt.  69. 
•■  ^tiey  V.  Manning,  9  East.  (b)  Ante,    the   preceding 
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161 2.         at  Lai(.    The  Lord  Chancellor  was  on  that  Occasion  re* 
minded  of  the  Case«  of  a  Husbaod,  restrained  from  as- 
signing his  Wife's  Cho$e  en  Action,  to  prevent  his  defeat* 
Mitchell      ^^^  ^^^  eqtutable  Right  to  a  Provision,  before  it  was  de» 

cidedy  that  an  Assignee  for  valuable  Consideration  is  bound 
equally  with  the  Husband  to  make  a  Provision  for  her. 

The  Statute  does  not  require  an  actual  Conveyance  to 
bring  a  Party  within  the  Description  of  a  Purchaser  for 
valuable  Consideration,  to  defeat  a\oluntary  Settlement. 
From  these  Articles  \t  appears,  that  all  the  Parties  had  the 
Settlement  in  View,  as  not  standing  in  the  Way.     In 
Leach  v.  Dean  (a)  it  does  not  appear,  that  there  was  di* 
rect  Notice :  but  that  is  a  distinct  Decision,  that  a  Per- 
son under  these  Circumstances  is  a  PurcLaser  within  the 
Statute.    In  Douglasse  v.  Waad  (b)  the  Jointress  had  no 
legal  Remedy ;  and  the  Court  interfered  in  Favor  of  her 
Jlight  against  a  Settlement  upon  the  most  meritorious 
Consideration,   but  in  Law  voluntary.    Hiis  Plaintiff  is 
not  attempting  to  take  the  legal  Estate  out  of  any  one ; 
but  insists  upon  a  superior  Equity.     In  this  Court  die 
Contract  upon  valuable  Consideration  has  all  die  Effect, 
which  an  actual  Conveyance  would  have  at  Law;  passing, 
all  the  Interest  in  Equity.     It  is  evident  upon  the  Face  of 
this  Settlement,  that  the  Parties  contemplated  the  Case  of 
a  Sale  to  take  place  of  it ;  giving  a  Power  of  Sale  for  the 
Purpose  of  discharging  any  Mortgage  or   other  Incum- 
brance ;  and  th^  Settlpment  being  subject  to  die  Debtsy 
not  only  th^n  due,  but  also  to  such  as  he  should  at  any 
Time  dqring  his  Life  contract.    Tliey  also  contemplated 
the  Sum  of  £500  for  Harriet  Gardner  as  one  of  the  In* 
cumbrances,  for  which  the  Estatp  might  be  sold. 

Mr.  Leach,  and  Mr.  JLoupell,  for  the  other  Defen- 
dants, claiming  unde|r  the  vol^ntary  Settlement. 

(tk)  1  Ch.  Rep.  78.  (h)  1  (;h.  Ca.  99. 

Th* 


CASES  IN  CHANCERY.  105 


Buckle 


TluB  Settlement  was  made  by  a  Man,  unmarfied,  hav-         1812. 
ii^  no  Children,  subject  to  the  Payment  of  his  Debts, 
upon  himself,  for  life ;  and  after  his  Death  for  his  Sis- 
ter's Children ;  and  the  Question  is,  whether  a  Court  of     Mitchell. 
Equity  will  compel  the  Trustees  for  those  Persons  to  con- 
vey.   The  Application  is  to  the  Discretion  of  the  Court; 
Ysbich  cannot  be  complied  with,    unless  the  Contract, 
uader  which  the  Plaintiff  claims,  is  under  all  the  Circum- 
ftuces,  upon  Principles  of  moral  Obligation,   such  as 
ought  to  be  enforced ;  entitling  the  Party,  beyond  his  legal 
Kemedy  against  the  Assets,  to  the  extraordinary,  specific, 
Relief,  to  be  obtained  by  the  Interposition  of  this  Court. 
A  Conveyance  for  these  near  Relations  is  certainly  upon 
good  Consideration :  but  that  Term,  as  used  in  this  Sta- 
tute, has  been  held  to  mean  valuable:     A  provident  Dis- 
position of  this  Sort  for  the  Benefit  of  a  Family,  clear  of 
Fraud,  undue  Influence,  or  Surprise,  is  regarded  in  Law 
as  binding  the  Grantor  in  every  Court ;  placing  the  Pro- 
perty, which  is  the  Subject  of  it,  out  of  his  Reach,  and 
liahle  to  no  Change  of  Intention.     Is  a  Court  of  Equity 
to  be  active  against  such  Claims,  not  for  the  Purpose  of 
relieying  a  Purchaser,  or  a  Stranger,  whose  Interests  can 
jn  DO  other  Way  be  protected,  but  for  one,  who,  rejecting 
tbe  full  Indemnity,  which  the  Law  affords,  insists  without 
vg  Reason,  that  the  Person,  who  made  this  provident 
Settlement,  is  bound  in  Conscience  to  rob  his  Family  of 
^Benefit  he  had  conferred  on  themf    If  this  particular 
t^  has  not  yet  occurred,  a  Court  of  Equity  will  not 
'^e  a  Precedent,    so  offensive   to  its  Maxims.    The 
^^^<»i8truction  of  die  Statute,  extending  to  Cases,  not  frau- 
^ent,  is  necessary;   or  the  Object  must  be  defeated: 
Hich  was  to  check  the  Evil,  that  after  a  voluntary  Con- 
^^yance,  passing  the  Estate,  a  Sale  took  place ;  and  after 
^^  Death  of  the  Vendor  the  Purchaser  was  affected.     In 
*  C^urt  of  Law  it  was  difficult  to  establish  strictly  the  In- 
^^tton  to  defiraud;  which  was  therefore  assumed  in  Favor 

of 
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of  Purchasers ;  and  that  Principle,  that  a  voluntary  Con* 
veyance  was  void  against  a  Purchaser,  being  established  at 
Law,  was  followed  in  Equity.     In  Leach  v.  Dean  the 
Father,  with  whom  the  Purchaser  made   the  Contract, 
could  not  set  up  against  his  own  Agreement  a  Convey- 
ance,   made  expressly  to  defraud  that  Purchaser.     Tlie 
Distinction  was  taken  between  the  Party  making,   and 
those  taking,  under  a  voluntary  Conveyance.    The  former^ 
was  considered  as  between  him  and  the  Purchaser  to  havit 
made  it  with  the  Intention  to  deceive :  the  others  cannot 
upon  any  Construction  be  affected  by  Fraud.     The  clear 
Distinction  between  the  Cases  is,  that  constructive  Evi- 
dence, which  at  Law  prevails  against  the  Party,  making 
the  Contract^  is  not  in  Equity  to  be  extended  to  those, 
who  claim  under  it.     The  Purchaser  cannot  in  Equity, 
and  against  such  Parties,  say,  the  Object  was  to  deceive 
him.     A  Court  of  Equity  will  not  push  the  Construction 
of  this  Statute  farther  than  is  necessary ;  and  the  Objec- 
tion is,  that  an  adequate  Remedy  may  be  had  at  Law, 


In  the  Case  of  Douglasse  v.  JVaad  (a)  the  second  Wifii 
was  a  Purchaser  of  the  ,£S00  per  Annum,  not  only  by 
the  Portion,  but  also  by  the  Act  of  Marriage ;  a  Consi- 
deration, which  could  not  be  recalled.  The  Nature  of 
the  Consideration  prevented  its  Return.  She  was  conse* 
quently  a  Purchaser,  whose  Title  was  to  be  sustained 
against  ^  Volunteer.  In  Pulvertofi  v.  PtUvertoft  (b)  the 
Lord  Chancellor  refused  to  interfere  to  prevent  the  Hits- 
band's  Act :  but  that  Case  is  no  Authority  in  Favop  of  the 
Purchaser.  A  Court  of  Equity  has  no  Jurisdiction  to  set 
up  that,  which  the  Statute  Has  in  positive  Terms  declared 
absolutely  void :  but  under  Circumstances,  to  which  the 
Statute  does  not  apply,  how  can  these  Parties  be  reached 
in  Equity  ?    This  Bill  does  not  assert,  that  the  Sale  was 


(m)  1  Ch.  Ca.  99. 


(b)  The  preceding  Case. 

under 
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imder  Ae  Power,  to  pay  ofF  an  Incumbrance :  but  tbe 
Object  appears  to  have  been  to  sell  the  whole,  and  put 
die  Money  in  bis  own  Pocket :  an  Act  inapplicable  to 
diat  Power;   and  calculated  merely  to  defeat  this  Settle* 
ment^  macle  many  Years  before,  and  standing  upon  not 
only  meritorious,  but  valuable.  Consideration.    The  ori- 
ginal Object  of  the  Act  to  relieve  Purchasers,  deceived 
by  Fraud,   has  certainly  been  extended  to  Conveyances 
merely  voluntary  on  accctont  of  the  DifEcuhy  of  getting  at 
fat  Facts,  and  establishing  the  Charge  of  Fraud :  i)ut  such 
Settlemenbi  are  never  considered  as  simply  void:  being 
ihrays  established  as  good  between  the  Parties,  until  Cre- 
4ilora  or  Purchasers  appear.     This  Plaintiff,  having  en* 
tered  into  an  executory  Contract,  with  Notice,  has  no 
Itronger  Claim  th^n  a  mere  Volunteer.     The  Jurisdiction 
ii  wholly  discretionary;    depending    upon   the  superior 
Equity ;  as  either  Case  has,  or  wants.  Fraud,  Circumven-* 
tioD,  Surprise,  Inadequacy ;  the  Circumstances,  influencing 
the  Court  to  grant  a  specific  Performance,  or  to  refuse  it, 
leafing  the  P^ty  to  Law.    In  Leach  v.  Dean  the  Want 
of  Notice  is  not  alledged :  which  in  this  Instance  does  not 
lest  upon  Presimiption,  but  is  established  by  the  direct 
Beference  in  the  Contract  to  the  Settlement,  under  the 
Apprdienuon,  that  they  could  not  obtain  the  Title  Deeds ; 
^b  were  in  the  Possession  of  the  Trustees.    So  in 
D(m^/4QUS^  V.  fVaad  nothing  is  said  about  Notice.     Pul^ 
vertofi  V.  Fuhertoft  was  under  different  Circumstances : 
oot  a  Purchaser  coming  for  the  Aid  of  the  Court  against 
t  ?oluDtary  Settleipeiit ;  but  the  Party  claiming  under  that 
Settleqient  to  restrain  the  Husband  frpm  doing  what  he 
mijgfat  do  by  Law ;  for  which  Purpose  th6  Court  refused 
lo  interpose ;  leaf ii^  the  Result  of  their  Contracts  and 
R^ts  to  the  Determination  of  the  Law.    Notice  is  of 
tlie  utmost  Importance.      White  v.  Hussey  (a)  turned 
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apon  the  Absence  of  Notice ;  and  it  is  relied  on  bj  L 
Mansfield  in  Doe  on  the  Demise  of  Watson  ▼.  JRc 
ledge  (a).  In  Bennet  ▼.  Musgrove  Lord  Hardwicke 
presses  himself  strongly  upon  the  Distinction  between 
tual  and  presumed  Fraud ;  that  in  the  former  Case  a  ¥ 
chaser  for  Valuable  Consideration  may  in  this  Court 
aside  a  precedent  voluntary  Conveyance;  but  in  tbe  ki) 
vrould  be  left  to  Law. 


Sh*  Samuel  Romilfy,  in  Reply. 


The  true  Question  is,  whether  the  Statute  rfiall  h 
a  different  Operation  in  Equity  from  that,  which  it  hai 
Law.  Thenaintiff,  having  a  Contract,  whidi  cannol 
disputed,  has  from  the  Moment  it  is  signed  an  eqoiia 
Interest.  This  discretionary  Power  to  grant  a  spec 
Performance  has  never  been  thus  limited  on  the  Graa 
that  there  is  a  compleat  Remedy  at  Law :  but  a  spec 
Performance  may  be  compelled  even  of  a  Contract 
Half  the  Value ;  as  was  said  particularly  in  Moriloek 
BuUer  (b);  unless  nearly  approaching  to  Fraud ;  in  wb 
Case  the  Court  has  remained  neuter.  The  Coostmct 
of  this  Statute  as  to  Notice  was  very  questionable  i 
ginally ;  and  perhaps^  had  the  Consequences  been  ft 
seen,  the  Act  would  not  have  passed.  In  many  InvtaiM 
instead  of  preventii^,  it  creates  Fraud ;  depriving  PSetst 
of  Estates,  to  which  for  Ygars  they  have  been  permit 
to  suppose  themselves  entitled,  and  to  arrange  tlMtr  Fl 
in  life  accordingly.  It  is  however  too  late  now  to 
medy  that  except  by  an  Act  of  Pariiament,  declaring,  i 
against  a  Purchaser  with  Notice  such  a  Settlement  il 
not  be  void ;  which  would  perhaps  be  a  veiy  wise  Pit 
sion.  Every  Argument  applies  equally  to  a  Person,  b 
ing  an  Agreement,  as  «  Conveyance :  otherwise  the  C 
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tkinoD  must  be,  that  the  Construction  is  different  at  Law 

mi  k  Equity.    Leach  ▼.  Deam,  has  no  Distinction,  ex* 

cqpt  iiaSt  it  is  not  ascertained,  whether  the  Party  had 

Notice ;  which  can  never  be  material  in  the  Case  of  an 

cMCulory  Contract    A  Person,  claiming  as  a  Volunteer 

Bvler  another,  is  in  Equity  precisely  in  tlie  same  Situa- 

lioD  as  the  Party,  under  whom  he  claims,  liable  to  every 

Objection  and  Equity.     Douglasse  v.  Waad^  also  cannot 

be  distinguished.    It  is  said,   upon  that  Case,  that  she 

cmild  not  be  unmarried :  but  the  Court  has  never  gone 

ipon  that  Distinction,  whether  the  one  Party  had,  or  had 

ist,  die  Means  of  repayii^  the  other ;  who  might  lose  by 

Bot  carryii^  the  Agreement  into  Execution.    There  must 

be  some  general  Rule,  dependmg  upon  the  Construction 

if  the  Act,  not  the  Possibility  of  getting  back  the  Pui^ 

fhse-mopey*    In  Pulvertoft  v.  Fidvertoft  the  Point  de- 

cided  was  not  the  same;   but  went  much  farther,  and 

S(nU  not  have  been  determined,  as  it  was,  unless  the 

Lud  Chamellor  conceived,  that  the  Court  ought  to  give 

Ae  Belief,   prayed  by  this  Bill ;   depending  upon  the 

ftjllit  of  the  Husband,  if  he  pleases,  to  undo  that,  which 

be  bas  done;  to  act  upon  the  Estate  by  Sale,  as  if  he  re- 

nmed  abaolute  Owner.    If  the  Court  would  not  in  that 

Cue  bterfere  by  Injunction  to  prevent  the  Destruction  of 

1m  Setdem^ily  is  not  the  Person,  contractii^  with  him  as 

mil  absolute  Owner,  entitled  to*  have  the  Contract  car- 

riei  into  Execution  i    The  Lord  Chancellor  cited  from 

t  Maraacript  Note  the  Case,  in  which  the  Court  refused 

ts  compel  the  Husband,  having  after  a  voluntary  Settle^ 

Mit,  contracted  to  sell,  to  settle  the  Purchase-money  to 

thesame  Uses;  conceiving,  that  there  was  no  Equity  to 

iSfict  die  Purchase-money,  after  the  Estate  was  sold.    In 

AcrAe  v.  DafOMon  (a),  the  Court  would  not  compel  the 
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Execution  of  a  Contract  by  a  Husband,  having  made 
voluntary  Settlement,  against  tiie  Purchaser.     Fofml  i 
Carwarden  (a),  and  Oxleigh  v.  Lee  (b),  are  not  direcd; 
applicable,  from  the  Want  of  Notice. 


1813, 
March. 


The  Master  of  the  Rolls. 

The  ObjecUon  to  the  specific  Performance,  prayed  fo 
by  the  Bill,  is  made  by  those,  who  claim  Interests  unde 
the  voluntary  Settlement,  executed  by  the  Vendor  of  tb 
Estate. 

It  must,  I  conceive,  be  assumed,  that  the  Statute  of  th 
£7th  of  Elizabeth  has  now  received  this  Constnictimi 
that  a  voluntary  Settlement,  however  free  from  actus 
Fraud,  is,  by  the  Operation  of  that  Statute  deeme 
fraudulent  and  void  against  a  subsequent  Purchaser  for 
valuable  Consideration,  even  when  the  Purchase  has  bee 
made  with  Notice  of  the  prior  voluntary  Settlement, 
have  great  Difficulty  to  persuade  myself,  that  the  Word 
of  the  Statute  warranted,  or  that  the  Purpose  of  it  re 
quired,  such  a  Construction :  for  it  is  not  easy  to  conceivi 
how  a  Purchaser  can  be  defrauded  by  a  Settlement,  c 
which  he  has  Notice,  before  he  makes  his  PurdiaM 
But  it  is  essential  to  the  Security  of  Property,  that  tb 
Rule  should  be  adhered  to,  when  settled;  whatever  Doub 
there  may  be  as  to  the  Grounds,  on  which  it  original! 
stood.  I'he  Statute  must  receive  the  same  Construction 
and  produce  the  same  Effect,  in  a  Court  of  Equity  aa  in ; 
Court  of  Law.  The  Purchaser  of  an  equitable  Estal 
for  a  valuable  Consideration,  ought  no  more  to  be  aSecte 
by  a  voluntary  Settlement  than  the  Purchaser  of  a  legs 
Estate.    A  Contract  for  a  Purchase  is  an  equitable  Title 
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and  the  Party,  having  such  Title,  is  in  equity  to  most 
Purposes  considered  as  the  compleat  Owner  of  the  Estate. 
It  is  true,  that  Equity  does  not  in  every  Case  lend  its  Aid 
to  cany  a  Contract  for  a  Purchase  into  Execution  :  but 
it  does  not  arbitrarily  execute  one  Contract,  and  refuse  to 
execute  another.     Some  Ground  must  be  laid  to  prerent  Discretion  to 
the  Party  from  obtaining,   in  his   Case,  the  Assbtance  ^^"^  ^^  refuse 
which  the  Court  usually  gives  in  Cases  of  the  same  gene-  ^^^  ^  execute 
lal  Description.  a  Contract  for 

Purchase  uot 

.  arbitrary. 

Then  the  Question   is,   whether  the  Existence  of  a 

prior  voluntary  Settlement  be  a  sufficient  Ground  toia-« 

ducc  a  Court  of  Equity  to  refuse  to  compleat  a  Contract 

B  favour  of  a  Party,  who  has  Notice  of  such  Settlement  ? 

If  a  Settlement  were  shewn  to  be  really  fraudulent,  in 

the  ordinary  Acceptation   of  the  Word,    1  presume  it 

would  not  be  contended,  that  the  Court  would,  out  of  re- 

pii  to  such  Settlement,  refuse  to  give  to  a  Party,  pur* 

daui^  with  Notice  of  it,  the  Benefit  of  his  Contract : 

hot  it  is  said,  diat  voluntary  Settlements  are  often  made 

uixm  laudable  and  meritorious  Considerations ;  and  that  a 

Court  of  Equity  ought  not  to  be  mstrumental  in  defeating 

ndi  as  are  of  that  Description.     But  is  not  this  an  As- 

Nunption,    which   the  Statute,    according  to   the    Con- 

ilMctkm  it  has  received,  does  not  permit  us  to  make  f 

Considering  the  Party,  contracting  for  a  Purciiase,  as  in 

equity  a  Purchaser,  the  Statute,  as  construed,  says,  that 

Ae  Settlement,  set  up  agamst  him,  is  merely  a  fraudulent 

Device  to  cheat  and  impose  upon  subsequent  Purcliasers. 

i*  the  Court  to  say,  that  because  of  that  fraudulent  Device 

It  will  refuse  to  act  in  favour  of  a  Purchaser,  who  stands 

Q  need  of  its  Interposition  ?    The  Statute,  as  it  has  been^ 

construed,  says,  that  a  Purchaser,  who  has  Notice  of  a 

voluntary  Settlement,  has  Notice  not  of  a  Tide,  but  of  a 

Nullity  and  a  Fraud.     How  then  can  a  Court  of  Equity 

.  4j^i  that  it  is  unconscientious  in  a.  Person,  having  such 

Notice,  *  < 


'I 
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1813.  Notice,  to  enter  into  a  Treaty  for  a  Purchase,  ^hen  it  19 
^^^^  bound  to  say,  that  there  is  nothing  unconscientious  in  his 
taking  a  Conveyance  of  the  Estate  i    In  Evelyn  v.  Tern* 
Mitchell.  P^^^  ^®  Circumstance  of  the  Purchaser's  having  Notice 
Notice  of  the  of  a  Covenant  in  a  voluntary  Settlement,  that  the  Pur* 
Contents  of  a  chase-money  should  be  paid  to  Trustees  to  be  laid  out  in 
voluntary  Set-  other  Lands,  to  be  settled  to  the  same  Uses,  was  held  to 
tlcment  has  no  ^  immaterial.     As  it  is  clear,  thiat  he  would,  have  been 
cc  eve  aflfected  by  Notice  of  such  a  Covenant  in  a  Deed  for 
f      N  V     of  *  valuable  Consideration,  the  Case  proves,  that  in  Lord 
a  Covenant  in  Thur/ow's  Opinion    Notice  of  the  Contents  of   a  vo- 
a  voluntary  |untary   Settlement  has  no  Effect  even  in  a  Court  of 
Settlement,  Equity, 
that  the  Pur- 
chase-money j„  Puhertoji  v.  Pulvertoft  the  present  Lord  Chancel- 
s  ou       e  p  j^^  j^^g  held,  that  even  before  any  third  Person  has  ac- 
.    ,  . ,       '.  quired  an  Interest  in  the  Property,    voluntarily  settled, 
other  Lands  ^°^  when  the  Matter  rests  entirely  between  the  Grantor 
to  be  settled  to  or  Grantee,  the  latter  has  no  Equity  to  prevent  the  former 
the  same  Uses,    from  defeating  the  Grant  by  a  Sale  of  the  Estate.     It 
held  immate-  would  be  a  strong  Thing  then  to  say,  that  he  has  an 
''^'*  Equity  after  the  Estate  b  contracted  for,  and  after  a  third 
No  Equity  Person  has  acquired  an  Interest  in  it,  to  prevent  that  third 
^  .  person  from  obtaining  the  Benefit  of  the  Contract,  which 
to  orevent  a  ^^  Court  would  not  restrain  the  Settlor  himself  from  en* 
Sale.  ^^''"^K  '^^* 

The  Case  of  Leach  v.  Dean  is  a  very  material  one ; 
and  seems  to  be  a  direct  Decision  on  the  Point.  It  is 
true,  no  mention  is  made  of  the  Purchaser's  having  had 
Notice  of  the  voluntary  Settlement,  before  he  entered  into 
the  Agreement :  but,  in  the  first  Place,  it  being  now  set- 
tled, that  according  to  the  true  Construction  of  the  Sta- 
tute a  voluntary  Settlement,  of  which  a  Purchaser  has 
Notice,  is  as  against  him  just  as  fraudulent  as  one,  of 
which  he  has  no  Notice,  the  Difference  seems  to  be  im* 

material. 
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material.    In  the  second  Place,  the  Purchaser  had  Notice,  1813. 

before  be  had  either  paid  his  Purchase-money,  or  got  his       _  """"^^ 

Conveyance.    If  Notice  were  material,  it  came  in  suflfr- 

cientTime:  yet  the  Court  with  full  Knowledge  of  the    Mitcjieil. 

Settlement  went  on,    and  executed  the  Contract.    The 

«une  Observation  applies  to  Parry  v.  Carwardtn;  where 

.only  ^10  of  the  Purchase-money  had  been  paid,  before 

the  voluntary  Settlement  was  set  up.     It  was  said  in  the 

Argument,  that  in  Leach  v.  Dean  the  Settlor  was  before 

the  Court;  and  he  could  not  avoid  the  Performance  of  the 

Contract  by  setting  up  his  own  voluntary  Deed  :  but  the 

Setdor's  being  before  the  Court  could  not  at  all  affect  the 

Case  of  the  Son,  who  was  also  before  it.     It  was  neces- 

lary  to  decide,  whether  his  Interest  under  the  Settlement 

should  prevent  the  Court  from  decreeing  a  specific  Per- 

fonnance  against  the  Father.     Accordingly  the  Court  first 

considers,  how  the  Case  stood  with  respect  to  the  Father ; 

mid  secondly  with  respect  to  the  Son :  and  decided,  that 

the  Case  of  the  Son  was  not  disthiguishable  quoad  hoc 

ftom  tliat  of  the  Father;  which  was  deciding,  that  the 

Grantee  in  a  voluntary  Settlement  has  no  more  Right  than 

the  Grantor  to  object  to  the  Completion  of  a  Contract 

for  the  Sale  of  the  settled  Estate. 

I  shall  conclude  with  observing,  that  as  in  this  Case 
Ae  \eg^  Estate  is  in  Trustees,  the  Question  comes  to  be, 
^hich  Party  has  the  best  Right  to  call  for  a  Conveyance 
of  it.  For  the  Reasons  I  have  already  given  I  think  it 
u  the  Purchaser ;  and  therefore  the  Decree  must  be  in  his 
Favour. 

As  to  Mrs.  Gardner's  Annuity,  it  b  said  to  be  for  a 
Suable  Consideration:  but  if  there  be  any  valid  Incum« 
lii'aoces  on  the  Estate,  a  Decree  for  a  specific  Performr 
Mice  will  not  at  all  affect  them. 

V01.XVIU.  I  ERSKINB 
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June,  27.  ERSKINE  V.  GARTHSHORE. 

Any  Proceed-     a     MOTION  ms  made  to  refer  for  Scandal  awl 

ing  may  be  re-  J\  impertinence  a  State  of  Facts,   laid  before  the 
ferred  for  _  _  ' 

Scandal  and  ^^^' 

ImpertiDence ; 

as  a  State  of         Sir  Samvel  "RomUlyy  &nd  Mr.  Bell^  in  support  of  the 

Facts  before  Motion,   referring  to  Coffin  v.   Cooper  (a),   contended^ 

the  Master,  jh^t  a  State  was  as  open  to  this  Reference  as  any  other 

and  Affidavits  p^oceediug. 

in  Bankruptcy. 

Mr.  Hart,  against  the  Motion. 

This  is  a  Proceeding  required  by  the  Master  merely 
for  his  own  Satisfaction  upon  a  Point,  which  the  PieuQr 
b  to  maintain :  it  may  be  received,  or  not,  according  to 
the  Master's  Discretion:  the  Interposition  of  the  Court 
IS  therefore  unnecessary ;  as  the  Master  is  competent  to 
controul  any  Abuse.  No  Instance  is  produced;  and  such 
a  Precedent  will  produce  much  Inconvenience.  There 
is  a  wide  Distinction  between  a  State  of  Facts,  brought 
into  the  Master's  Office,  and  a  Pleading ;  which  ought  to 
contain  no  Reasoning ;  as  a  State  of  Facts  may ;  the 
Office  of  wliich  is  to  apprise  the  Master  of  ail  the  Facta 
and  the  Nature  of  the  Case. 

Sir  Samuel  Romilly,  in  Reply,  observed,  diat,  if 
the  Master  rejected  the  State  of  Facts,  the  Party  would 
have  no  Remedy  for  the  £xpence  of  taking  a  Copy ; 
Iftnd  hisisted,  that  there  is  no  rational  Distinction  be* 
tween  this  and  any  other  Proceeding,  affected  by  Scan* 

(a)  Ante,  Vol.  VI.  SU. 

dal 
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dal  and  Impertinence;  for  Instance,  Affidavits  in  Bank-         1811. 

^    ^'  EaSKINE 

r. 
The  Lard  Chancellor.  Garthshoee. 

I  have  had  Occasion  formerly  to  look  into  this  Subject^ 

not  with  reference  to  this  particular  Proceeding,  but  upon 

Affidavits  in  Bankruptcy,  and  I  am  perfectly  satisfied,  that 

there  can  be  no  one  Proceeding  before  this  Court,  which, 

if  made  the  Vehicle  of  Scandal  and  Impertinence,  this 

Court  will  not  exapiine  with  the  View  to  reform  it.     A 

Slate  of  FactSy  carried  in  before  the  Master,  is  in  Truth 

carried  in  before  the  Court;  of  which  the  Master's  Office 

is  Part :  it  contains  all  the  Points,  supposed  to  be  put  ia 

Issue,  to  be  proved  before  the  Master ;  and  are  Persons 

aader  that  Colour  to  be  libelled  without  the  least  Refe* 

raice  to  the  Subject  of  the  Suit  i 


The  Order  was  made. 


1811. 
June  20. 

HOLTZAPFFEL  v.  BAKER.  juijf  i. 

I^Y  an  Agreement^  signed  by  the  Plaintiff  and   the     No  Equity  in 
•*^  Defendant,   and  dated  Slst  Mat/,   1803,   the  De-  favor  of  a  Lessee' 
^«Hiant  agreed  to  let  to  the  Plaintiff  a  Messuage  and  "^  *  House,  lia- 
^^orkshops,  and  Premises,  in  Long  Acre,  for  Nine  Years     .^*  o  repair 
•J^  an  Half,  at  the  yearly  Rent  oi  £10,  payable  quarterly,        •       ^  -. 

mage  by  Fire,  for  an  Injunction  against  an  Action  under  the  Contract 
for  Payment  of  Rent  upon  the  Destruction  of  the  House  by  Fir^« 

l^  on 


\ 
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1811.         on  the  usual  Days ;  and  the  Plaintiff  agreed  to  take  the 
rr.  said  Messuage  and  Premises  upon  those  Terms,  and  '^  to 

IfpLTZAPrrEL  «  ,         *  1  1       TA 

^^  pay  the  yearly  Rent  thereby  reserved  on  the  Days  and 

Baker.  Times  and  in  Manner  before  mentioned."  The  Plaintiff 
also  agreed  to  repair  the  Premises^  and  keep  them  ia 
Repair,  reasonable  Use  and  Wear  and  Damage  by  Fire 
excepted.  The  Rent  was  regularly  paid  to  Michaelmas, 
1809.  On  the  15th  January,  1810,  the  Premises  wers 
totally  consumed  by  Fire,  and  reduced  to  a  State  of  Ruin^ 
so  that  the  Plaintiff  had  been  since  entirely  deprived  of  the 
Occupation  and  Use  of  them. 

The  Defendant  having  broi^ht  an  Action  against  the 
Phnntiff  for  a  Year  and  an  Half's  Rent,  from  Michael'" 
mas,  1809>  to  Lady-day,  1811,  the  Plaintiff  filed  his  Bill^ 
praying,  that  the  Defendant  might  rebuild  the  Premises, 
and  for  an  Injunction  against  Proceedings  at  Law  for 
recovering  Rent  from  Christmas,  1809)  until  the  Premises 
should  be  rebuilt ;  or  that  the  Defendant  might  accept  a 
Surrender  of  the  Agreement,  and  in  that  Case,  for  aa 
Injunction  against  recovering  Rent  from  Christmas,  1809; 
the  PlaiuUff  in  the  latter  Case,  offering  to  surrender  the 
Agreement  and  all  his  Estate  and  Interest  therein ;  and  in 
both  Cases,  offering  to  pay  the  Quarter's  Rent  from  Mt- 
chaelmas,  I809i  to  the  Christmas  following.  The  Plain* 
tiff  having  obtained  an  Injunction  against  the  Action,  for 
want  of  an  Answer^  the  Defendant  on  the  coming  in  of 
the  Answer,  moved  to  dissolve  the  Injunction. 

The  Action  was  tried,  before  the  Motion  was  disposed 
9f ;  and  the  Landlord  obtabed  a  Verdict, 

Mr.  Richards,  and  Mr.  Roiq^ell,  ia  support  of  die 
Motion  to  dissdve  the  Injunction. 


In 
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In  the  Case  of  Hare  v.  Grove  (a)  Brown  v.  Quit'         1811* 

ter(b)  and  all  the  preceding  Authorities  were  reviewed;  „      ^"^^^^ 

Holtzapffcl 
»iid  upon  full  Consideration  the  Court  of  Exchequer  dc- 

cidedy  that,  as  there  was  no  Defence  against  an  Action,  BaK£R. 
so  the  Tenant  has  no  Remedy  in  Equity  against  the  Effect 
of  the  substantive,  independent.  Covenant  to  pay  the  Rent 
during  the  Term.  Brown  v.  Quilter  does  not  decide  the 
Point;  though  certainly  Lord  Northhigton  expressed  his 
Opinion,  that,  the  Covenant  for  quiet  Enjoyment,  though 
it  did  not  oblige  the  Landlord  to  rebuild,  afforded  a 
Ground  for  an  Injunction,  until  the  House  was  rebuilt. 
The  Landlord  had  insured ;  and  had  actually  received  the 
Amount  of  that  Insurance;  which  might  perhaps  be 
considered  as  affecting  his  Conscience,  and  taking  the 
Case  out  of  the  general  Rule.  In  this  Instance  there  was 
no  Insurance ;  and,  the  Equity  being  equal,  as  the  Chief 
Baron  observes,  the  Rule  of  Law  must  prevail.  There 
18  no  Distinction  between  this  and  the  Case  in  the  Court 
of  Exchequer,  which  is  the  last  Decision,  and  pever  con- 
tradicted, except  the  Circumstance  of  the  dangerous  Use, 
to  which  in  that  Instance  the  House  was  applied ;  a  Cir*- 
cumstance,  which  the  Court  considered  immaterial. 

Sir  Samuel  Romillt/,  and  Mr.  Treslove,  for  the  Plaintiff. 

That  Case  certamly  vefj  much  resembles  this;  but  it' 
is  a  single  Decision  of  the  Court  of  Exchequer  against 
Three  in  this  Court ;  and  the  Reasoning  is  not  very  satis- 
factory. Some  Points  of  Distinction  however  may.be 
observed.  This  is,  not  a  Lease  under  Seal,  with  a  distinct 
Covenant  for  the  Rent,  but  an  Agreement  to  let  for  Nine 
Years  and  an  Half  from  the  preceding  Lady-day  at  the 
yearly  Rent  of  £70 ;  and  the  Tenant  agreeing  to  take  the 
P;emise.s,  and  pay  the  Rent,  must  be  understood  as  unde^ 

• 

CaJ  3  Anstr.  68?.  (^J  ^w**-  619- 

1 3  taking 
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HOLTZAPFFSIi 
v. 


1811.  taking  that^  having  the  Enjoyment  of  the  Premises.    This 

Equity  is  supported  by  Three  Authorities,  Two  by  Lord 
Northlngton,  and  One  by  Lord  Bathurst.  Brown  v. 
Baker.  Q^iVifer  certainly  is  not  a  Decision:  the  Tenant,  refusing 
to  give  up  the  Lease,  not  being  entitled  to  Relief :  but 
Lord  Northhtgton  expresses  a  clear  Opinion  in  the  Te- 
nant's Favour.  In  Camden  v.  Morton  (a)  Lord  North* 
ington  adhered  to  that  Opinion ;  representing  it  as  most 
unreasonable  and  unconscientious,  that  the  Lessor  should 
be  paid  for  a  House,  the  only  Subject  of  the  Demise, 
where  the  liessee  is  prevented  by  the  Accident  of  the  Fire 
from  enjoying  it.  Lord  ApsJey  clearly  decided  this  Point 
in  the  Tenant's  Favour  in  Steele  v.  Wright  (b).  As  to 
the  Distinction,  vihere  the  Landlord  insured,  and  received 
the  Value,  it  is  extremely  difficult  to  conceive,  how  that 
distbct  Contract,  merely  for  the  Advantage  of  the  Lessor, 
with  which  the  Lessee  has  no  Concern,  can  affect  the 
Right  a.s  between  them.  It  is  manifestly  against  Con- 
science, that  the  Rent,  stipulated  for  with  reference  to  the 
Tenant's  Enjoyment,  which  is  the  Consideration  for  it, 
the  Tenant  also  expressly  stipulating,  that  he  shall  not  be 
bound  to  rebuild,  should  be  demanded  under  these  Cir^ 
cumstances.  In  Brown  v.  Quilter  there  was  Land  de« 
mised  with  the  House  :  but  the  House  is  the  only  Subject 
of  this  Demise ;  and,  the  Parties  looking  to  that  alone,  the 
Limitation  of  the  Covenant  to  repair  by  the  Exception  of 
Damige  by  Fire  may  be  considered  as  extending  through- 
out the  Contract.  The  Lord  Chief  Barou  treats  Lord 
Northingtons  Opinion,  comparing  the  Effect  of  this  Acf 
cident  to  an  Eviction,  as  unsound.  The  Effect  of  giving 
this  Relief  will  be  to  divide  the  Burtlien^  either  com« 

(a)  Before    Lord    North-  (h)  Cited    1   Terra'    Rep. 

ington.     Cited  from  a  MSS.  7^8,  in  Doe  v.  Sandham,  as 

of  Stijcant/ii7/in  the  Library  decided  by  Lord  Ajuley^  in 

of  Lincoln*^  Inn.  'illZ, 

pelliu^ 
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pelling  the  Landlord  ta  rebuild,  or  letdng  the  Tenant  give         lf)i  1. 
up  the  Lease* 


HoLTZAPrnft 

The  Lord  CnANCELtOB.  Bake». 

Some  of  the  Fire- Offices  reserve  the  Option  of  paying 
ihe  Money^  or  laying  it  out  themselves ;  which  may  make 
a  considerable^  Difference ;  as  that  Option  ought  not  to 
affect  the  Lessee. 


For  the  Plaintiff. 

That  Option  is  reserved  merely  for  their  own  Protec* 
tion  Kgainst  Fraud;  not  for  the  Benefit  of  the  Tenant. 

Mr.  Richards,  in  Reply. 

At  Law  there  is  no  Doubt;  and  where  is  the  Equity  ? 
Tbu  is  the  Contract  of  the  Parties.  If  it  can  be  com- 
pared to  Slviction^  there  is  a  Defence  at  Law.  If  the 
Premises  were  destroyed  by  the  overflowing  of  a  River, 
diat  was  held  by  Lord  Northington  not  to  raise  an  Equity.  ^ 

Lord  Northington  8  Distinction  has  no  solid  Foundation ; 
^nd  the  last  Case  is  a  very  solemn  Decision  upon  a 
Ketiew  of  all  the  Authorities  and  the  Principles. 

The  Lord  Chancellor. 

After  so  solemn  a  Determination  of  this  Question, 
^{xm  a  Hearing,  the  Court  ought  to  abide  by  it;  and 
really  I  cannot  perceive  the  Equity  in  this  Sort  of  Case. 
Suppose  a  Demise  for  Seven  Years,  at  a  Rent  of  £100 
t^f  Annum,  the  Tenant  to  repair  in  all  Cases  except  Fire, 
^t  to  be  liable  in  that  Case,  and  the  Landlord  stipu- 
^ling,  that  in  case  of  Fire  he  will  be  content  at  the  End 
of  Seven  Years  to  take  the  Land  without  the  House :  if 
^  choose  to  make  that  Agreement,  why  should  they 
notf  These  Parties  have  made  that  Agreement.  If  it  can 

I4  be 
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1811^         I^e  maiQtajaed,  that  the  Meaning  of  this  Contract  1%  dmf, 

^^^^  if  a  Fire  should  happen,  the  Rent  shall  not  be  paid| 

there  is  no  Occasion  to  come  into  Equity :  but,  if  that 

Baker.        '^  "^^  ^^^  Effect  of  the  Cpntract  at  I^w^  I  capnot  s^ 

any  Equity.  » 


^p 


T^ie  IiifuncUon  was  dissolved* 


July  I,  2, 
(and  several 
preceding 
Days.) 
Beneficial 
Contracts  and 
Conveyances, 
obtained  by  an 
Attorney  from 


WOOD  V.  DOWNES. 

TTERBERT  Howarth  died  in  1745;  having  devised 
his  Estates,  subject  to  his  Debts^  to  his  Three  Sia». 
ters,    as  lenants  ii)  Common  in  Fee.      Th(e   Plaintiff 
Frances  fVood,  his  gre^t  Niece^  by  a  Son  of  oqe  of  .thos^ 
his  Client  dur-    Si^fers,  was  his  IJeir  at  I^w. 
ing  their  Relar 

The  Bill,  filed  by  fVilliam  Wood  ^nd  Frances,  his  Wife, 

claiming  in  her  Right  as  Heiress  at  Law  and  Devisee, 
prayed,  that  the  several  Contracts,  Deeds,  8cc.,  executed 
by  the  PlaintitF  William  Wood  and  Frances^  his  Wife,  to 
the  Defendant,  of  any  Right  or  Interest,  belonging  to 
them  in  the  Whitekouse  Estate,  or  other  Property  of 
Herbert  Howarih,  which  purported  to  be  an  absolute 
Sale  or  Conveyance  of  any  such  Right  or  Interest  to  the 
Defendant,  may  be  declared  fraudulent  as  agaiost  thc^ 
Plaintiflf;  and  may  stand  as  Security  only  for  any  Sums^ 


tion,  as  such, 
and  connected 
with  the  Sub- 
ject of  the 
Suit,  being 
also  liable  to 
the  Charge  of 
C/iampertyy 
decreed  to 
stand  as  Secu- 
rity only  for 


what  was  ac- 
tually due ;  and  Purchases  by  the  Attorney  declared  a  Trust. 

A  subsequent  Deed,  not  a  separate,  independent,  voluntary.  Trans- 
action, put  und^f  the  same  Pressure,  and  called  for  under  the  Cove^ 
nant  for  farther  Assurance,  no  Confirmation. 


tfial 
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diat  may  appear  to  be  due  upon  a  general  Account ;  and 
that  the  Purchase  made,    and  Conveyances  taken,  from 
George  Parche  and  Somerset  Davis  may  be  declared  to 
have  been  taken  in  Trust  for  the  Plaintiflf;  that  an  Ac- 
count may  be  taken  of  all  Sums,  paid  and  advanced  by  the 
Defendant  to  the  Plaintiff,  and  also  of  Sums  expended 
by,  or  justly  due  to,  the  Defendant,  for  Fees,  or  other- 
wise, as  Attorney  and  Solicitor,  and  of  the  Sums,  paid  to 
Pardee  and  Davisy  with  Interest;   an  Account  of  the 
Rents  received,  and  the  Produce  of  Timber  sold  ^  and  ^ 
Jleconveyance* 


1S11. 

Wood 

V. 

DowKUk 


The  Bill  charged,  that  the  Plaintiffs  were  deceived  by 

4e  Defendant ;  that  the  Conveyances  were  obtained  by 

his  Influence  and  Controul,  while  acting  as  their  Attorney 

vA  Solicitor ;   that  they  were  not  acquainted  with  their 

%;ht8,  the  Nature  and  Value  of  the  Estate,  &c. ;  that 

^Representations  were  made  by  the  Defendant,  that  there  was 

tP^X  JSoubt,  whether  the  Plaintiffs  could  recover  the  Es- 

^te ;  that  the  Price  he  gave  was  inadequate,  and  an  Arbi« 

^tion  was  made  under  his  Controul  and  Management ; 

^°^  no  Attorney  was  employed  on  behalf  of  the  Plaintiffs 

'D  the  Pufchase  by  the  Defendant ;  that  his  Purchases  from 

Pardoe  and  Davis  were  made  on  behalf  of  the  Plaintiffs ; 

Aat  Pardoe'a  principal  Inducement  was  the  Plaintifis' 

^^ease  of  Demands  upon  him ;  and  Davis*s  Inducement 

^^f^B,  that  the  Right  of  the  Plaintiffs  would  prevent  his 

'Inking  his  Security  available ;  and  the  Defendant  repre- 

^uted  to  them,  that  the  Purchases  were  made  on  behalf 

or   ibePlainUffs. 


*The  Answer  represented,   diat  the  Haintiff,   WilUam 

'^ood,  being  under  great  Anxiety,  and  very  unwilling  to 

eot^bark  at  his  own  Risk  in  the  tedious,  expensive,  and  un*- 

^eirtain.    Litigation,    necessary  for  enforcing  his  Wife'# 

^Uumsi  the  Agreement  took  place  between  him  and  thm 

Defeudatit 


ist 
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I>efendant  in  October j  1 789,  contained  in  the  Instntmev 
of  that  Date :  reciting,  that  the  Plaintiff  had  applied  to  tk 
Defendant  to  prosecute  t)ie  Suits ;  to  which  he  consented 
but,  as  the  Subject  was  extensive  and  confused,  and  likel 
to  be  attended  with  great  Difficulty  and  Expence,  whid 
the  Plaintiff  was  not  in  a  Situation  to  advance^  8ic* 


The  Answer  farther  stated,  that  afterwards,  in  1790 
upon  Advice,  that  such  an  Agreement  would  be  illegal 
they  came  to  an  Agreement  for  a  Sale  to  the  Defendan 
in  Consideration  of  £\0Oy  then  paid,  and  ^1000  to  b< 
paid,  as  after  mentioned,  of  the  Plaintiff's  One-third  o 
the  Estate ;  and  the  Conveyance  was  executed,  and  a  Fim 
levied,  accordingly.  Another  Conveyance  was  executed 
dated  the  23d  and  24th  of  December,  1791>  after  a  Reco 
very  in  Ejectment  in  Right  of  the  Plaintiff,  and  Posses- 
sion taken  under  it,  upon  a  Suggestion  of  Doubts  of  thi 
Validity  of  the  former  Conveyance  and  Fine,  the  Plaintifi 
not  havifKg  then  recovered  Possession,  in  consideratioo  o: 
the  Sum  of  ^  1 100  formerly  paid. 

« 

The  Answer  denied  the  several  Charges  in  the  Bill  ai 
to  tbe  Purchases  from  Pardoe  and  Davis,  and  the  aL 
ledged  Imposition,  Inadequacy,  &c.;  that  the  DefendanI 
had  any  particular  Knowledge  of  the  Estate,  that  was  nol 
equally  possessed  by  the  Plaintiff;  that  the  Defendautj 
though  employed  as  the  Plaintiff's  Solicitor  in  making  In« 
quiries  relative  to  the  Title  prior  to  Jcumary,  1790,  acted 
as  Solicitor  at  the  Execution  of  the  Deeds ;  insisting,  tlia! 
the  Plaintiff  had  full  Knowledge ;  and  the  Contracts  were 
perfectly  fair,  &c. 


/»/y2.  7%e  Lard  Chancellor  after  a  most  minnte  State<< 

ment  of  the  Facts  of  this  Case  pronounctd  the  following 
Judgment* 

This 
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Tbis  18  a  Case  of  great  Importance  with  reference  to 
PenonS)  standing  in  the  Relation  of  Attorney  and 
Client  ("a^.  Taking  the  first  of  these  Instruments  either 
as  an  Agreement,  entered  into  with  the  Defendant,  a  So* 
lidtor,  applied  to  to  carry  on  the  Suit  upon  the  Part  of 
tke  Plaintiff,  and  assuming,  as  I  may  infer,  that  this  Deed 
would  give  the  Defendant  a  Bei\efit  of  some  Amount,  re- 
garding it  as  an  Agreement  executed  between  Attorney 
and  Client,  it  could  not  have  stood  in  a  Court  of  Equity : 
it  could  not  be  enforced ;  and  farther,  upon  the  Doctrine 
of  Champerty  and  the  Cases  upon  buying  pretended  Ti« 
tlei,  if  the  Defendant  had  not  been  the  Attorney,  it  would 
be  quite  impossible,  that  a  Court  of  Equity  could  permit 
dusDeed  to  have  any  Effect.  It  is  an  Instrument  equally 
inoperative  both  at  Law  and  in  Equity ;  no  Covenant,  con- 
tained in  it,  could  be  executed ;  and,  whatever  Effect  it 
a^lit  Lave  by  Way  of  Estoppel,  it  could  have  none  by 
Transmutation  of  Interest  on  both  Grounds;  as  being  li- 
able to  Imputation  for  Champerty,  and  .also  as  a  Deed 
obtained  from  a  Client  by  an  Attorney,  beginning  to  cany 
on  those  Suits,  the  Effect  of  which  was  to  be  the  Consi^ 
deration  for  this  Instrument 


asii. 


Wood 

DoVNEt. 


Tht  subsequent  Deed,  of  ITQIy  which  is  relied  on  as  a 
Confirmation,  clearly  cannot  have  that  Effect.  If  the 
,  Principles  of  a  Court  of  Equity,  not  only  with  reference 
to  the  Law  of  Maintenance  and  Champerty^  but  also  at 
^ng  out  of  the  Relation  of  Attorney  and  Client,  would 
Bot  have  permitted  the,  original  Transaction  to  stand,  thb 
Mbsequent  Deed  cannot  have  the  Effect  of  doing  away  all 
the  Objections.  The  Defendant  isbound  to  an  Admission^ 
that  the  Deed  of  1791  was  called  for  by  him  under  tha 
Pressure  of  an  Obligation,  which  he  had  a  Right  to  call 
Ppon  the  Plaintiff  and  his  Wife  to  fulfil ;  and  the  Deed  re- 


(a)  Gibson  v.  /ryw,  Ante,  Vol.  VI.  %66. 


cites. 
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1 811.  cites,  tliat  he  had  called  on  thera  to  fulfil  their  Coven^Ln 

for  farther  Assurance ;  under  which  that  Deed  was  esccb- 
cuted.     This  Deed,   purporting  upon  the  Face  of  it     to 
DowNis.      have  been  executed  expressly  at  the  Instance  of  the  I>e* 
fendant  in  Discharge  of  a  Covenant,  which  is  not  binding 
on  the  Ground  of  Champerty,  or  the  Relation  of  At- 
torney and  Client,  must  be  taken  to  have  been  executed 
in  consequence  of  a  Covenant,  having  no  binding  Efiect 
in  Equity ;  and  is  therefore  no  Confirmation. 

The  Dates,  with  reference  to  the  subsequent  Transac- 
tions, are  extremely  material;    and    the   Circumstances, 
under  which  tlie  Residue  of  the  «£  1000  was  paid.    Tak- 
ing the  Situation  of  the  Plaintiff  and  his  Wife,  before  any 
Instrument  was  executed  by  him,  to  be  such  as  it  is  re* 
presented  to  be  by  the  Answer,  confirmed  by  the  Repre- 
sentation in  several  of  the  Instruments,  it  was  one^  for 
a  Suitor  to    be  placed  in,  of  as  much    Diflkulty,  as 
doubtful  with  regard  to  the  probable  Surplus,  and  as  bur- 
thcnsome  in  Point  of  Expence,  as  can  be  conceived.     He 
was  upon  the  Representation  of  the  Defendant  himself 
not  only  placed  under  all  those  Difficulties,  attending  the 
Obligations  resulting  out  of  the  Articles  of  1 787,  and  the 
Agreements  of  1789  and  1790,  when  the  Defendant  be- 
came the  Purchaser,  but  he  had  not  the  Means  of  succets- 
fiilly  struggling  with  those  Difficulties.     He  had  at  least 
by  the  Advice  of  his  Solicitor  fallen  into  a  Situation,  m 
which  his  original  Difficulties  were  enhanced  with  all  the 
additional  Difficulties,  resulting  from  an  Obligation,  con- 
ceived by  himself  and  others  to  be  ineffectual,  but  never 
admitted  to  be  so  by  the  Defendant;  always  on  the  con- 
trary representing  the  Points,  to  which  the  Plaintiff *s  At- 
tention had  been  drawn,  as  too  absurd  to  be  insisted  on ; 
the   Difficulties  from    a  Fine  levied   by  his  Wife,  at- 
tending the  Question,  whether  it  was  to  operate  by  Esiop^ 
pel,  or  not,  and  from  the  Deed  of  1791 ;  which  the  De- 
fendant 
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fendant  cannot  represent  as  an  independent,  detached^  vo. 

huitaiy.  Transaction.  His  Mouth  is  closed  as  to  that;  re- 
cibng,  that  he  called  for  it;  and  called  for  it  in  Discharge 
•f  the  Obligation,  arising  out  of  the  Covenant  for  farther 
Assurance ;  which  he  represents  himself  entitled  to,  and 
detennined  to  have. 


les 
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I  have  observed,  that  this  Case  appears  to  me  as  to  be 
regarded  in  Two  Points  of  View ;  the  Transaction  liable 
lo  Objections  of  Two  Kinds :  first,  as  bringing  forward 
the  Consideration  of  the  Effect  of  a  Bargain  between  an 
Attomey  and  his  Client,  for  the  Benefit  of  the  Attorney, 
before,  pending,  and  after,  a  Suit ;  and  not  only  for  his 
Benefit,  but  connected  with  the  very  Article  and  Subject 
in  Contest  in  a  Suit,  in  which  he  was  about  to  be  en- 
gig^.  The  Objection  therefore  is,  not  merely  that, 
which  flows  out  of  the  Relation  of  Attorney  and  Client^ 
hot  beyond  that,  if  not  cured  by  a  distinct,  separate,  de- 
Udied,  Transaction,  after  all  the  Circumstances  and  every 
Objection  were  known  and  understood,  upon  the  Fact^ 
that  this  was  the  Purchase  of  a  Title  in  Litigation,  with 
lefeience  to  the  Law  of  Maintenance  and  Champerty. 

The  Authorities,  which  it  is  necessary  to  cite  upon  thb    Maintenance 

Occasion,    applicable  to  that  Objection,    I   take  from  &nd  Champerty* 

Hawkins 8  Text;   whose  References  fully  establish  the 

Doctrine  he  delivers.    As  to  Maintenance,  he  (a)  states, 

tfattithas  been  said,  no  one  can  be  guilty  of  it  in  re- 

qwct  of  any  Money,  given  to  another,  before  any  Suit  is 

actoally  commenced ;  yet  if  it  plainly  appear,  that  it  was 

given  merely  with  a  Design  to  assist  him  in  the  Prosecu- 

tioQ  or  Defence  of  an  int^tided  Suit,  which  afterwards  is 

jctually  brought,  surely  it  is  as  great  a  Misdemeanor  in 

the  Matitfe  of  the  Thing,  and  equally  criminal  at  common 


(a)  1  Jtfotti.  P.  C.  537. 


Law^ 
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Law,  as  if  the  Money  were  given  after  the  Commence* 
ment  of  the  Suit;  though  perhaps  it  may  not  iu  Strictoesi 
come  under  the  Notion  of  Maintenance. 

Another  Passage  (a)  is  material ;  stating  Champerty  to 
be  the  unlawful  Maintenance  of  a  Suit  in  Consideration 
of  some  Bargain  to  have  Part  of  the  Thing  in  Dispute, 
or  some  Profit  out  of  it ;  and  by  Statute  (b)  it  is  enacted, 
that  no  Person  for  to  have  Part  of  the  Thing  in  Plea 
shall  take  upon  him  the  Business,  that  is  in  Suit. 

The  Year  Book,  13  Hen.  7.  17,  is  referred  to  (c)  for 
this  Doctrine ;  that,  though  the  giving  Part  of  the  Land  in 
Suit  after  the  End  of  it  to  a  Counsellor  for  his  Wages  b 
not  viithin  the  Meaning  of  the  Act,  if  it  evidently  ap- 
pears, that  there  was  no  Kind  of  precedent  Bargain  relat* 
ing  to  such  Gift,  it  seems  dangerous  to  meddle  with  aoj 
such  Gift ;  since  it  cannot  but  carry  with  it  a  strong  Pre- 
sumption of  Champertif. 


Lord  NorthingtOHf  relieving  against  a  Bargain  of  tbii 
Sort,  gives  the  Reason  in  these  Words,  that  it  savors  of 
Champerty f  or  carries  a  strong  Presumption  of  it. 

The  Cases  in  Print,  that  have  Reference  to  this  Sub* 
ject,  are  Proof  v.  Hinds  (d).  Walmesley  v.  Booth  (e). 
Draper's  Company  v.  Davis  (f).  Oldham  v.  Hand  (g). 
Newman  v.  Payne  (h).    In  Hylton  v.  Hylton  (i)  it  if 


(a)  1  Hawk.  P.  C.  545. 
r^;  Stat.  28  £dw.  3.  c.  11. 

(c)  1  Hank,  P.  C.  548. 

(d)  pQr.  1. 
Cej  2  Mk.  25. 
(/J  2  Atk.  295. 


CgJ  2  Ves.  259. 

fkj  Ante,  Vol.  11.  19£>. 

fij  2  Ves.  54,7.  Hatch 
V.  Hatch,  Ante,  Vol.  IX. 
292. 

laid 
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down  as  clear  ^aw,  that  no  Attorney  can  take  any  1S11. 

Tlimg  for  his  own  Benefit  from  his  Client  pending  the 


Suit,  8^¥e  his  Demand ;  and  I  add,  that,  as  a  Guardian 
canuottake  any  Thing  from  his  Ward  pending  the  Guar-       Downm. 
dianship,  or  at  the  Close  of  it,  or  at  any  Period,  until  his  ^  Attorney  can- 
InAieoce  has  ceased  to  exist,  the  Obligation  upon  an  At-  not  take  any 
torney  to  refrain  from  taking  an  extraordinary  Benefit  is  at  Thing  from  his 
least  as  stro^.  Client  for  his 

"^   own  Benefit 

The  Case  of  Welh  v.  Middleton  (a)  is  an  extremely  g  .     if .  l  • 

Urong  Case  of  this  Kind.     It  was  admitted,   that   the  Demand :  nor 

Transaction  was  liable  to  no  Objection  as  between  Man  a  Guardian 

md  Man :   but  it  was  overturned  upon  this  great  Prin-  from  his  Ward 

cipk  the  Danger  from   the  Influt*nce    of  Attorneys  or  P<?nding  the 

CoanscI  over  Clients,  while  having  the  Care  of  their  Pro-  Guardianship 

perty;  and,  whatever  Mischief  may  arise  in  particular  ^, 

n  ■      -r  •  I     •      ^T-  •  1-     Close,  nor  un* 

Uses,  the  Law,    with  the  View    of  preventing    pubhc  til  the  Pela- 

Misduef,  says,  they  shall  take  no  Benefit,  derived  under  tion  and  Influ- 

wk  Circumstances.     It  is  not  denied  in  any  Case,  that,  ence  have 

if  dte  Relation  has  compleatly  ceased,  if  the  Influence  can  coHscd  in  either 

kc  rationally  supposed  also  to  cease,   a  Client  may  be  Case, 

foerous  to  his  Attorney  or  Counsel,  as  to  any  other  Per- 

iM:  but  it  must  go  so  far. 

In  a  Case  in  1767,  not  in  Print,  Strachan  v.  Brandon, 
Ae  Plaintiff,  by  Descent  a  Swede,  but  born  in  Eiiglaj^d, 
cUmed  as  Heir  of  a  Swede  a  large  Estate :  being  in  in- 
dqiwt  Chrcumstances  he  applied  to  Willis,  an  Attorney ; 
wlio  agreed  to  undertake  his  Cause,  if  a  Fund  could  be 
procured.     A  Subscription  was  proposed ;  and  lYillis  be- 
came one  of  the  Subscribers  upon  these  Terms ;  that  tlie 
Plaintiff,  if  he  succeeded,  should  pay  the  Subscribers,  and 
among  them  fVillis,  double  the  Sums  advanced ;  and  if  he 
fmdftd,  the  Subscribers  were  to  lose   their  Money.    A 

(a J  Cited  Ante,  Vol.  IX.  29\.  Vol.  XII.  372. 

Bond 
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1.81  Iv  Bond  was  given  with  a  Penally  of  £4000;  and  £100 

^^^  was  advanced.    ITiat  Case  was  before  Lord  ISortkingtot 

who  decreed,  that  the  Bond  could  not  be  permitted  t 

DowNES        '^^"^  **'  *  Security  for  more  than  the  £1000  actual! 

advanced;  stating  in  his  Decree,  that,  this  Transactioi 

Bond  set  aside  though  not  strictly  Champerty,  was  so  near  it,  that  i 

as,  though  not   could  not  be  permitted  to  prevail ;  declaring,  that  it  savoi 

stnctlyC  am-    ^f  Champertu;   and  b  therefore  dangerous    to    puUi 

That  has  been  since  followed.     If  such  is  the  Doctrine 

let  us  examine  this  Case.    Upon  the  Question,  whethe 

these  can  be  represented  as  Bargains,  made  by  the  De 

fendant  with  the  Plaintiff  for  the  Plaintiff's  Benefit^  1 

cannot  be  supposed  to  err  in  stating,  that  the  Defendan 

may  fairly  be  regarded  in  purchasing  his  Client's  Titb 

upon  these,  or  any,  Terms  as  not  meaning  to  purchase  fbi 

his  Qient's  Benefit.    Next,  this  is  really  Champerty;  anc 

it  is  impossible  to  deny,  that  it  savors  of  it.    Then  as  tc 

the  Confirmation  by  the  Deed  of  December,  1791,  it  i 

impossible  to  declare  that  to  be  such  a  ConfirmatioD,  is 

the  Sense  of  that  Word,  that  the  Transaction  is  now  to 

be  regarded  as  free  from  Objection.    This  is  not  a  sepa* 

rate,  detached.  Transaction;  but  was  called  for  professedij 

under  the  Force,  Pressure,  and  Influence,  of  the  prioi 

Transaction;  and  this  passed,  when  it  is  impossible  to 

represent  the  Plaintiff  as  a  free  Agent;  when  he  was 

labouring  under  all  the  Pressure^  belonging  to  his  Sitaaf- 

tion,  independent  of  these  Transactions ;  his  Difficultiei 

aggravated,  as  they  were,  by  the  £ffect  of  those  Timnsac- 

'  tions.    This  Purchase  therefore  could  not  possibly  have 

stood  in  1791. 

The  next  Question  is,  whether  the  Defendant  can  hdd 
for  his  own  Benefit  the  Purchase  he  made  from  D^tm  z 

(a)  See  Stevcm  v.  Baffxell,  Ante,  Vol.  XV.  138. 

Oat 
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IS,  whether  an  Attorney,  employed  to  recover  this  1811. 

CTiird  Part  of  an  Estate,  can  by  availing  himself  of  his         \Vood 
imtaation,  and  acting  upon  the  Opportunity  of  bargaining  f^, 

"ojrthe  Purchase  of  a  Mortgage,  which  the  Client  would       Downxs. 
:msi.ve  had,  stating,  that  the  Purchase  was  for  the  Client 
bicnsdf,  admitting,  that  upon  the  Doctrine  of  Equity  it 
was,  not  for  his  own,  but  for  his  ClieTit*s,  Benefit,  tuk-n 
round  upon  his  Client;  and  insist  upon  holding  the  Mort- 
age in  this  Instance,  not  only  for  £630,  but  for  £l  100. 
It  is  a  most  difficult  Point  to  maintain,  if  the  Purchase  of 
Ae  Plaintiff's  Third  of  thb  Estate  cannot  stand,  tliat  tha 
Defendant  may  set  his  Foot  upon  that,  to   enable  him 
to  itreteh  forward  to  a  Mortgage ;   and  in  that  Shape 
dnm  a  Charge  of  £1100,  having  made  the  Purchase  for 
£600.    The  Plaintiff  therefore  must  be  entitled  to  redeem 
tbat  Mortgage  on  Payment  of  the  Sum  of  £630  and 
Interest;  the  same  Terms,  upon  which  Davis  would  be 
totitlfid. 

Here  is  a  Question  beyond  that,  of  rather  more  Diffi- 
culty; whether  the  Defendant,  having  actually  purchased 
tbe  Interest  of  Pardoey  such  as  it  was,  and  having  after* 
wnds  recotered  the  Third  of  the  Estate,  if  he  mast  give 
Bp  the  original  Third,  is  bound  also  to  give  up  a  Moiety 
of  the  Third  he  purchased  from  Pardoe.    I  have  had 
much  Difficulty  upon  that :  but  my  Conclusion  is,  tbat  he 
IB  bound  to  give  up  that  also ;  taking  it  under  such  Cir- 
qimstances,  that  he  must  be  considered  a  Purchaser  for 
the  Pliiiotiff'a    Benefit,  if  the  original  Transaction  as  to 
tbe  Plaintiff's  Avn  Third  cannot  stand ;  and  it  is  too  dan- 
geroufl  to  permit  these  written  Declarations  of  Trust  to  be 
done  away  by  the  Answer  of  the  Defendant,  contradicting 
them,  and  stating,  that  he  has  betaken  himself  to  a  Situa- 
tion, in  which  he  is  obliged  to  exhibit  these,  as  Appear  • 
ances  merely  to  evade  the  Administration  of  Justice.    The 
I>efendant  therefore,  being  a  Trustee  for  the  Plaintiff  of 
Vol-  XVIII.  K  tb« 


ISO 
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the  original  Third,  and  the  Interdit  in  Davis's  Mor^ag^ 
is  also  a  Trustee  of  a  Moiety  of  the  Third  purchased  firo^ 
Pardoe. 

Then,  as  to  the  Acquiescence  from  1791;  >^'hy  shoi:^ 
that  produce  another  Effect  ?  Is  the  Plaintiff  at  tl 
Moment  delivered  from  the  DifBculticSi  in  \vhich  he  ^mn 
involved  in  1791  ^  He  is  in  exactly  the  same  Situation  < 
Difficulty  and  Embarrassment  as  he  was  at  that  Period* 


Upon  those  Grounds  after  a  very  anxious  Considemlioio 
of  this  Case  my  Opinion  is,  that  the  Plaintiff  is  entitled  to 
Relief  against  this  Defendant  to  the  Extent  I  have  stated; 
and  it  follows,  that,  giving  the  Plaintiff  Relief  upon  tben 
Principles,  I  must  give  it  to  him  with  his  Costs  of  Suit. 


The  Decree  declared,  that  the  Agreement  of  the  S4di 
of  October,  1789,  and  the  27th  of  January,  1790,  shonld 
be  delivered  up  to  be  cancelled;  that  the  Indenturei 
of  the  24th  and  25th  of  March,  1790,  and  the  23d  and 
24th  of  December f  1791,  and  the  Fines,  levied  in  pa^ 
Buance  thereof,  should  stand  as  a  Security  for  the  fiUanotj 
if  any,  due  upon  an  Account ;  and  that  the  Purchases  iroH 
Pardoe  and  Davis  were  to  be  considered  as  made  for  ^ 
Benefit  of  the  Plaintiff.  Accounts  were  directed  of  wha 
was  due  for  Principal  and  Interest  upon  the  Sun  o 
«£llOO,  advanced  by  the  Defendant,  and  what  was  paii 
for  his  Fees  and  Disbursements,  8cc. ;  of  which  a  Bill  wa 
to  be  delivered;  and  of  the  Sums  advanced  by  him  I 
Pardoe  and  Davis  for  the  Purchases  from  them. 


JFAWKE 
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FAWKES  V.  GRAY.  jl/j)  g^ 

Jt/fJRUN  MilUgan  by  her  Will,  dated  the  4tli  of    Legacy  on 

January y  1800,  among  other  Legacies  gave  to  the  Condition  to  bt 

nainUflf  Mary   Fawkes  the  Sum  of  i:iOOO,  but  under  ^'^*^'  "'  ^^^^ 

tills  express  Condition,  that  in  case  she  should  succet^d  to    ,  *^   ,  ^^  ^^      . 
^     ,       ,  ,    r«  i.  -fx   1  .    .    f         11         •      t      should  succeed 

«ie  Lands  and   Lstate  of  Ualskairth  and  others  m  the  •,,!,.      ^   t 
^  m  the  hvont  of 

Event  of  the  Death  of  Marian  Puterson  without  Heirs  (j^g  Death  of 

rfhcF  Body,  then  the  said  Legacy  was  to  ))e  void  and  A,  without 

^\  and  after  giving  some  other  Legacies  the  Testatrix  Issue  of  her 

ti^sed  of  the  Residue  of  her  personal  Estate  j  and  ap-  ^^^y  *  P»y-* 

pointed  Executors.  "^^"^  ^^•^>'^^'* 

in  the  Life  of 

A,  and  without 
The  Bill  was  filed  in  1810,  after  the  Dedth  of  tlie  Security. 
TeMriz,  but  in  the  Life  of  Marian  Patersonj  who  had 
fane  Uving ;  claiming  the  Legacy ;  insisting,  that  it  was 
to  be  foid  only  in  tlie  Event  of  the  Plaintiff^s  becoming 
inkran  Intail,  created  in  1799,  entitled  to  the  Estates  at 
tkUcmrtk  previous  to  the  Death  oF  the  Testatrix,  or  to 
At  first  lawfiod  Term  after  her  Decease,  when  slie  directed 
At  ml  Legacy  t%  be  due  and  payable. 

.  Mr.  Dowdeswellf  for  the  Plaintiff,  contended,  that  this 
Iras  an  immediate  Bequest^  vested,  subject  to  be  devested 
upon  a  future  Contingency,  in  the  Nature  of  a  Condition 
subsequent ;  ^d  tliere  was  no  Bequest  over,  except  the 

lesiduary  Clause ;  that  upon  the  other  Construction  it  must 

remain  dead ;.  no  one  being  entitled  to  the  Interest. 

TAe  Master  of  the  Rolls  made  tlie  Decree  accord- 
mg  to  thm  Prayer  of  the   Bill ;  directing  the  Stock,  in 

K  2  which 
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1811. 


Fawkes 

v« 
Gray. 


which  the  Legacy  had  been  inTested  by  the  Execat 
be  transferred  to  the  Plaintiff,  and  \iithout  Security^ 
the  Authority  of  Griffiths  v.  Smith  (a). 

(a)  Ante,  Vol.  I.  97. 


Rolls. 

I8II7 

Jufy  15. 

The  personal 
Estate,  being 
the  proper  and 
primary  Fund 
for  the  Pay- 
ment of  Debts 
and  Legacies, 
can  be  exempt- 
ed only  by  ex- 
press Declara- 
tion, or  plain 
and  unequivo- 
cal Manifesta- 
tion of  Inten- 
tion ;  and 
nei  their  a 
Charge,  nor  a 
Direction  to 
sell,  nor  the 
Creation  of  a 
Term  for  Pay- 
ment, will 
exempt  the  per- 
sonal Estate. 


TOWER  V.  LORD  ROUS. 

QHRISTOPHER  Tower  by  his  Will,  dated  tli 
of  Jtme,  1791 9  duly  exeaited  to  pass  real  i 
reciting,  that  by  Articles,  previous  to  his  Mania{ 
covenanted  to  settle  certain  Hereditaments,  therein 
tioned,  to  the  Use  of  his  Wife  for  her  Life,  in  cai 
should  survive  him,  confirmed  the  said  Articles: 
subject  thereto  gave  and  devised,  all  his  Fn 
Manors,  Messuages^  Farms, 'Lands,  Titles,  Tenet 
Rents,  and  Hereditaments,  in  the  Counties  of  Midi 
Essex,  Hertford,  Bucks,  and  Bedford,  and  in  tin 
of  London,  or  elsewhere,  subject  to  such  Mortgagi 
Incumbrances  as  then  were,  or  at  the  Time  of  his  ]> 
might  be,  affecting  the  same,  and  to  the  Payment  of  his 
and  the  Legacies  thereinafter  given,  to  the  Defei 
Lord  Rous  and  Sir  George  Cornewall,  for  One  The 
Years,  u|K)n  the  Trusts  after  mentioned;  aind,  ai 
thereto,  he  gave  and  devised  all  his  said  Freehold  E 
together  with  his  Copyhold  Estates,  except  those  h 
the  Manor  of  Hemd  Hampstead  and  all  the  Pte 
in  the  Right  of  placing  a  Master  in  the  Grammar  S 
at  Brentwood  and  Five  poor  People  in  Alms  h 
and  the  Right  of  Patronage  to  the  Chapel  of  Bren 
and  the  Rectory  of  Southwold,  &<r.  to  his  eldest  S 
life;  with  Remainders  in  strict  Settlement  to  hi 
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d  other  Sons  in  Tail  Male^  and  Renuundersover;  and         1811. 
gave  the  Copyholds  of  Hemel  Hampstead  for  such        n^^^^ 
l^rusts^  8lc.  as,  Regard  being  had  to  the  CircumstaDces, 
N  ature,  and  Quality,  of  the  Estetes,  would  best  correspond    j^j^  Rous. 
to  the  Uses,  &c.  declared  concerning  the  Freehold  Est&tes; 
and  he  gave  and  devised  to  the  same  Trustees,  their  Exe- 
etitors,  &c.  all  his  Messuages,  Lands,  and  Premises,  Mhicb 
'urere  of  Leasehold  Tenure,  in  Trust  for  the  Person  or 
XVreons,  who  for  the  Time  being  should  be  entitled  to 
the  inuAediate  Possession  of  the  said  Freehold  Estates 
under  the  Limitations,  therein  contained,  to  the  Litent, 
that  the  said  Leasehold  Estates  might  go  ^ith  the  Free- 
hold so  far  as  the  Law  Mould  permit;  and  after  the  usual 
IWers  of  leasing,  jointuring,  and  portioning,  he  directed, 
dttt  none  of  the  Tenants  for  Life  of  the  said  Estates 
Aouid  &11  any  Timber  upon  any  Part  of  his  Estates  ex- 
cept for  necessary  Repairs,  and  not  in  Weald  Park  even 
fcr  Repairs. 

The  Will  then  declared,  that  the  said  Term  and  Estate 

fcr  One  Thousand  Years,  was  so  limited  to    the  said  . 

Tnutees  upon  the  l*rusts.  See.  after  mentioned,  viz.  In 

Ae  first  Place  to  raise  the  Sum  of  £1000  for  his  eldest 

Duf^ter,  above  what  she  was  otherw^ise  entitled  to  by 

die  Will,  to  be  paid  Twelve  Months  after  his  Death,  with 

laterest;  and  upon  farther  Trust  to  sell  such  Part  or 

IHorts  of  his  said  Freehold  or  Copyhold  Estates,  except 

hit  Estates  in  Eaex  and  Hertford^irCf  as  they  with  the 

Coment  of  the  Person,  who  for  the  Time  being  should  be 

in  PoMession  of  his  Estates  under  the  Will,  should  think 

proper  to  sell,  in  order  to  pay  off  and  discharge  *^  all 

''  Mortgages  and  Incumbrances  on  any  of  my  said  Estates 

^  and  all  my  Debts  and  Legacies  and  particularly  what 

''  flhall  be  due  to  my  said  Wife  for  any  Arrears  of  the 

''  ilnauity  of  ^COO  per  Annum  given  to  hei  by  my  said 

^  Uncle's  Will  or  any  Security  I  may  have  given  for  her 

K3  "Use 


184  CASES  IN  CHANCERY. 


TOWEH 
V. 


1811.  **  Use  for  any  Arrears  now  due;  and  then  and  in  an 
''  Case  I  give  and  devise  the  Fee-simple  and  Inheritan 
"  of  the  Estates^  whether  Freehold  or  Copyhold,  i«dii 

hori  Rous.     "  ^^''^^^  ^  ^  ^^®^  ^"  ^°  ^  ^^^  ^^^  ***  Purpose,  ui 

"  the  Trustees,  to  whom  1  have  given  die  said  Term ;  a 

"  I  \*ill,  that  they  or  the  Survivor  of  them  or  the  Ej 

**  cutors  or  Administrators  of  such  Survivor  shall  « 

"  dispose  and  convey,  th^  same  accordingly.*' 

The  Will  then,  after  a  Provision  for  the  Dischai^e  a 
Indemnity  of  the  Trustees,  declared  a  fariher  Trust;  th 
if  the  jf  30,000  Three  per  Cent.  Consolidated  Bank  A 
nuitiesy  bequeathed  to  all  the  Testator's  Chddren  by  I 
late  Uncle  Thomas  Tower,  with  the  accumulated  Intere 
shall  not  be  sufficient  to  pay  to  each,  as  well  Sons 
Daughters,  except  the  eldest,  who  by  the  Limitatio 
shall  immediately  succeed  to  the  Possession  of  his  Esti 
under  his  Will,  the  Sum  of  £6000  a-piece,  then  that  t 
Trustees  shall  by  Sale  or  Mortgage  of  all  or  any  Part 
the  Freehold  Estate,  or  by  Sale  of  the  Copyhold  in  tl 
County  of  Bedford,  raise  the  Sums  following. 

The  Testator  farther  gave  and  devised  to  his  Wi 
Elizabeth  Tower  for  her  Life,  for  her  Residence  only  (b 
not  to  let)  the  Use  of  his  Mansion-house  at  tluntsmoc 
and  of  the  Park  there,  or  of  his  Mansion-house  at  Gad 
bridge,  and  of  the  Land  thereto  belonging,  which  he  tb 
used  therewith,  and  of  Twenty  Acres  more  of  Land^  a< 
joining  thereto  ;  and  willed,  that  she  should  have  Twel' 
Months  after  his  Death  to  make  her  Election  respecth 
tliose  Houses;  and  that  in  the  mean  Time  she  should  ba' 
the  Use  of  his  Mansion-house  at  Weald,  with  the  Ofikc 
Gardens,  8cc.  for  herself  and  their  Children ;  and  that  tl 
same  should  be  kept,  as  it  should  be  at  the  Time  of  h 
Death,  with  respect  to  House-keeping  out  of  the  UenCs  < 
iiis  Estates  during  those  Twelve  Months  for  the  Use  < 

li 
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Us  aaid  Wife  and  Children;  and  in  case  the  Court  of  1811* 

Chancery  should  on  Application  refuse  to  make  any  Al- 
lowance for  the  Maintenance  of  his  younger  Children  out 
of  the  Money  given  to  them  by  the  Will  of  his  Uncle,  he     j^p^  Rous. 
directed  his  said  Trustees  out  of  the  Rents  and  Profits  of 
the  Estates,  comprised  in  the  Tcfrm  of  One  Tliousand 
Years,  to  pay  and  allow  tfie  yearly  Sums  therein  men- 
tioned for  tliat  Purpose;  and  he  willed,  that,  if  at  the 
lune  of  his  Death  he  should  be  entitled  to  any  Sum  of 
Money  as  personal  Estate,  charged  on  any  of  his  Estates, 
before  devised,  the  same  should  be  extinguished  for  the 
Benefit  of  the  Persons,  entitled  thereto  under  the  Limita* 
tXMis  aforesaid ;  and  he  declared,  that  his  said  Trustees 
and  also  his  Executors  should  not  be  answerable  one  for 
another,  or  for  the  Receipts,  Acts,  &c. ;  and  that  his  said 
Tnistees  should  retain  or  repay  to  each  other  out  of  such 
Monies  as  should  come  to  their  Hands  or  out  of  the 
Kents  of  his  Estates,  comprised  in  the  said  Term  of  One 
Thousand  Years  all  their  reasonable  Costs,  8cc.  attending 
^e  Trusts  thereby  reposed.^   The  Will  concluded  thus  : 

"  And  I  do  hereby  give  and  devise  unto  my  dear  Wife 

**  Elizabeth  Tower  «£  1000,  to  be  paid  her  as  soon  as 

possible  after  my  Decease,   also  One  Moiety  of  my 

Piate  and  linen  at  Weald  Hall,  and  all  the  Furniture 

•^  ^y  House  called  Gadebridge,  likewise  the  best  of  my 

Carriages  and  a  Pair  of  Coach-horses,  and  Two  Saddle- 

'lor;^^.  and  all  the  Rest  and  Residue  of  my  personal 

*^^^te  of  what  Nature  or  Kind  soever  I  give  and  devise 

^^  same  unto  such  one  of  my  Sons  as  shall  at  the  Time 

®'  ^y  Decease  happen  to  be  my  eldest  Son,  and  enti- 

*'  tlefi  to  the  Possession  of  my  Freehold  Estates,  devised 

"  *>y  this  my  Will ;"  and  he  appointed  his  Wife  and  the 

Twatees  and  the  Plaintiflf  Executors. 

%  a  Codicil,  dated  the  5th  of  November,  180a,  the 

K  4  Testator 
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1811.         Testator  revoked  the  Devises  in  his  Will  to  his  second 
rt.^  Son  George;  and  gave  to  Sir  George  Cornewall  an  An- 

•A  V  W  Ft  K  ^^^ 

^  n^ity  of  ^200  during  the  Life  of  his  said  Son  George^ 

|.ord  Rous^     »nd  ^^  Trust  for  him,  charged  upon  his  Freehold  Estates 

in  the  Counties  of  Middlesex^  Essex,  and  Bucks ;  and,  if 
his  said  Son  should  be  living  at  the  Time  of  the  Death  of 
his  elder  Brother,  and  Failure  of  Issue  Male  of  his  Body> 
then  he  gave  to  Sir  George  Cornewall  an  Annuity  of  «f  600 
(in  lieu  of  the  Annuity  of  <£200)  during  the  Life  of  his 
Son  George  and  in  Trust  for  him,  charged  in  like  Maimer; 
and  he  gave  to  his  Daughters  Caroline  and  Amelia  £1000 
each  upon  their  respectively  attaining  the  Age  of  Thirty* 
five,  if  then  unmarried ;  and  he  gave  to  his  Son  Henry 
Tower  the  Sum  of  £892  ;  105 :  Od, ;  and  authorized  and 
empowered  Lord  Rous  and  Sir  George  Cornewall  to  fell 
Timber  or  other  Trees,  growing  on  any  of  his  Estates, 
(except  in  Weald  Park)  for  or  towards  raising  Money  to 
pay  off  and  discharge  the  Mortgages  and  other  Iucuni« 
brances,  affecting  any  of  his  Estates,  and  also  his  Debts 
and  Legacies ;  and  he  willed,  that  his  said  Trustees  should 
raise  such  Money  either  by  the  Ways  and  Means,  directed 
by  hb  Will,  or  by  Sale  of  Timber  or  by  all  or  any  of  such 
Ways  or  Means,  as  to  them  should  seem  meet ;  and  (after 
reciting,  that  under  an  Act  of  Parliament  an  Exchange 
had  been  made^  by  means  whereof  his  Mansion-house  at 
Huntsmoor,  and  the  Park  and  Lands  thereto  belonging, 
would  on  his  Death  belong  to  his  Wife  as  Part  of  her 
Jointure)  he  revoked  the  Choice,  given  by  his  Will,  of  bis 
Mansion-houses  at  Huntsmoor  and  Gadebridge  for  her 
Life ;  and  (farther  reciting,  that  he  had  given  to  his  Wife 
the  Use  of  his  Mansion-house  at  Weald  Hall  for  Twelve 
Months  after  his  Death)  he  declared  the  Use  thereof  to 
be  for  her  only  and  such  of  their  Children  only  as  she 
should  think  fit  to  have  with  her;  and  he  directed,  that 
the  House-keeping  for  his  Wife  at  Weald  Hall  and  such 
Family  as  she  might  have  there  should  be  paid  for  out  of 

th^ 
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th^  Tlents  of  his  real  Estates  for  Twelve  Mouths  next  1811. 

his  Death :  and  he  willed  and  directed,  that  the  Deer         ^^ 

Tower 
the  Park  at  Weald  Hall  to  the  Number  of  not  less 

tliai^  One  Hundred,  and  all  his  Pictures,  Paintings,  Prints,     ^^^^  Rouii, 
and  Drawings,  Plate,  linen,  China,  Books,  Goods,  and 
Household  Furniture,  at  or  in  his  Dwelling-house,  called 
JV^ald  Hall  (except  such  Plate  and  Linen  as  he  had  given 
to   his  Wife  by  his  Will,  or  might  give  to  her  by  any  Co- 
clicil)  should  go  with  the  Freehold  and  Inheritance  thereot 
according  to  the  Limitations,   contained  in  his  said  Will 
and  Codicil ;  and  be  considered  as  Heir-looms  belonging  to 
the  said  Dwelling-house ;  and  he  thereby  empowered  the 
Tenant  for  Life  for  the  Time  being  to  cut  decayed  Tim- 
ber in  Weald  Park  for  Repairs  of  his  Estate  in  South 
Wealdp  but  not  for  Sal^, 

By  another  Codicil,  dated  the  13th  of  December ,  1809, 

the  Testator  gave  his  eldest  Daughter  Elizabeth  the  Sum 

of  «£l200  in  lieu  of  the  Legacy  given  her  by  his  Will ;  to 

his  Daughters  Caroline  and  Amelia  J^IOOO  each  in  lieu 

of  the  Legacies  given  to  them  by  his  former  Codicil :  to 

1^   Sons  John  and  Charles  £\QOO  each:    to  his  Soa 

Uenry  J^XQOO  in  lieu  of  the  Legacy  to  him  by  the  former 

Codicil :  to  his  Son  William  £\QQO :  to  Two  Servants,  if 

^  his  Service  at  his  Death  £0.0  each :  all  which  Legacies 

be  directed  should  be  paid  at  the  End  of  Twelve  Months 

'^er  his  Death ;  and,  if  not  then  paid,  to  carry  Interest  at 

JL'S  per  Cent,  per  Amium  from  that  Time ;  and  he  di« 

'^oted  them  to  be  raised  in  like  Manner  as  by  his  Will 

^cl  former  Codicil  he  had  directed  his  Debts  and  Le« 

S^oies  to  be  raised. 

The  Testator  died  on  the  20th  of  March,  1810;  leav- 

•  

"^S  the  Plaintiff  Christopher  Thomas  Tower  his  eldest 

^^^Tk,  Elizabeth,  his  Widow,  and  George,  John,  Charks, 

"cnry,  William,  Elizabeth,  Caroline,  and  Amelia,  his 

^^er  Children,  surviving  him. 

Tlie 
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J8J^«  The  Bill,  prayed  an  Execution  of  the  Trusts  of  the 

Tower        ^^^''  ^  ^"^  ^  Declaration,  that  the  Plaintiff  is  entitled  to 

^,  such  Part  of  the  personal  Estate  as  is  not  specifically  be- 

Lord  Rous,     queathed  free  from  the   Debts^  Legacies,  and  Funeral 

Expences;  and  that  a  sufficient  Sum  maybe  raised 'bj 
Sale  of  the  real  Estate,  or  of  the  Timber  thereon,  to  paj 
the  Debts,  Legacies,  &c.,  according  to  the  Will ;  to  be 
applied  in  Exoneration  of  the  personal  Estate. 

Sir  Samuel  Romilli/^  and  Mr.  Belly  for  the  Plaiatiff: 
Mr.  Richards,  and  Mr.  Pepys,  for  the  Defendants. 


1811  ^^  Master  of  the  Rolls. 

Juljf  15.  The  personal  Estate,   being  the  proper  and  primary 

Fund  for  the  Payment  of  Debts  and  Legacies,  can  be  ex- 
empted only  by  express  Declaration,  or  plain  and  unequi- 
Yocal  Manifestation  of  Intention.  The  Question  gene- 
rally is,  whether  there  Is  sufficient  Evidence  of  that  Inten* 
tion.  It  is  agreed,  that  neither  a  Charge  upon  the  Land, 
nor  a  Direction  to  sell,  nor  the  Creation  of  a  Term  for 
Payment,  will  exempt  the  personal  Estate  fa^.  There  is 
in  this  Will  a  Charge  of  Debts  and  Legacies ;  and  a  Term 
created  for  Payment  of  them :  but  there  is  nothing  parti- 
cular in  the  Manner  of  making  that  Charge;  or  the 
Mode,  in  which  the  Trust  of  the  Term  is  declared :  no* 
thing,  denoting,  that  the  Testator  intended  the  Land  to  be 
the  primary,  still  less  the  exclusive.  Fund.  Then  it  is 
contended,  that  the  Inference  might  arise  from  the  Manner 
of  giving  the  personal  Estate :  but  there  is  nothing  except 
the  common  residuary  Clause :  ^'  all  the  rest  and  Residue 

(mJ  Watson  v.  Brickvmd,  179,  and  the  References.  ^/* 
Ante,  Vol.  IX.  447.  Han*  dridge  v.  Lord  Wallscourt^  1 
ear  v.  Abbey,  Ante,  Vol.  XI.      Ball  &  Beat.  312. 

''of 
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**'OC    ray  personal  of  what  Nature  or  Kind  soever:**  Not         T8I1. 
"all    my  personal  Estate:"   not  "all,  which  I  have  not        Towf.r 
"  hereinbefore  disposed  of;"  or  any  other  of  those  Forms,  v. 

^ViidiL  in  several  Cases  have  been  held  to  denote  an  Inten-  J^rd  Rous, 
tion  to  give  the  personal  Estate  as  a  specific  Bequest. 
Indeed  here  the  residuary  Legatee  could  not  take  speciti* 
fMy  ^hat  might  be  left,  afttr  separating  from  the  per- 
sonal Estate  the  particular  Articles,  given  to  the  Widow  j 
^  it  is  admitted,  that  there  is  a  Charge  of  uncertain 
-^nriount,  which  mu^t  necessarily  fall  upon  it :  viz.  the  fu-r 
ner^l  anj  testamentary  Expenccs;  affording  the  Inference, 
^^t  he  did  not  intend  to  give  his  personal  Estate  as  a  spe- 
plic  Bequest. 

It  is  said,    the  Disposition,  ;nade  in  Favor  of   the 
Widow  as    to    keeping  up  his    Maiision-house  Twelve 
^lonths  for  her  Use,  &c.,  could  not  be  effected,  unless 
^e  Son  had  the  personal  Estate  exempt  from  the  Debts 
%Qd  Legacies ;  as  the  Executors  would  be  bound  imme* 
fiately  to  proceed  to  a  Sale  of  the  Furniture  for  the  Pur- 
pose of  paying  them :  but,  if  the  Intention  was,  that  the 
furniture  should  remain  in  the  House  a  Year,  the  Widow 
^'l^  herself  a  specific  Legatee  of  the  Furniture  during 
^at  Period ;  and  it  was  immaterial  to  her,  v.  hether  at  the 
£nd  of  that  Time  the  Sou  took  it  as  a  specific  Legacy  or 
^   Assets  for  Debts.     Upon  the  general  Scope  of  the 
Will  there  is  nothing,  leading  me  to  suppose,  the  Testator 
^eant  to  increase  his  personal  Estate  at  the  Expence  of 
^i«»  real :  on  the  contrary  there  is  a  Direction,  that  any 
^Ums  he  may  be  entitled  to  as  personal  Estate,  charged 
**IKm  real,  shall  be  extinguished  for  the  i^euefit  of  the 
^^won,  entitled  to  the  real.    The  personal  Estate  is  not 
Siven  to  any  one  by  Name,  but  it  is  to  such  Son  as  should 
^  the  eldest  at  his  Decease ;  and  who  in  that  Character 

^^  supposed  would  be  entided  to  the  real  Estate.     1  he 

very 
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1811.         very  Circumstaace,   that   the   residuary  Legatee  U  tiie^ 
first  Taker  of  the  real  Estate,  has  been  sometiines  held  «^ 
Ground  for  exempting  the  personal  Estate.     However  i 
Lord  Rous.     '^  enough  to  say,  there  is  not  upon  this  Will  siiflickn 
The  Circum-    Evidence  of  the  Testator's  Intention  to  exempt  it. 

stance,  that 

the  residuary  Legatee  is  the  first  Taker  of  the  real  Estate,  sometimes 

held  a  Ground  for  exempting  the  personal. 


Tower 

V. 


Jpnl  26.  99. 
May  27.  PYE,  Ex  parte. 

June  13.  28.  DUBOST,  Ex  parte. 

The  Presnmp-  JA/^ILLIAM  Mowbray  by  his  Will,  dated  the  lOth  of 

tion  of  Inten-  jipril,  1806,  giving  his  Wife  the  Residqe  of  hb  Pro- 

tion  to  satisfy  perty  after  Payment  of  his  Debts,  except  the  Sums  after 

a  Legacy  by  a  mentioned,   among  other  Legacies  gave  as  follows :  **  1 

^    .     .  **  give  aind  bequeath  the  Sum  of  «£4000  Sterling  to  Ixnasa 

Parent  or  a  "  Horiensia  Garos  Daughter  of  John  Louis  Garos  for- 

Person  placing  '*  nerly  of  Berwick  Street  Westminster:  the  like  Sum  <tf 

himself  m  loco  *^  JE4O00  to  Emily  Garos  her  Sister  and  «£4000  to  Julia 

Parentisy  not  '<  Garos  her  other  Sister ;  and  in  case  of  the  Death  of 

raised  upon  a  tt  Qne  of  the  Three  1  desire  that  the  Legacy  may  be  di- 

Legacy,  no  ^i  Tided  equally  betwixt  the  Two  surviving  Sisters ;  and  in 

•n    .       .u         **  <^8e  of  the  Death  of  Two  of  them  I  desire  the  whole 
Portion,  the 

Lesatce  re-        "  if.  12,000  may  be  paid  to  the  surviving  Sister.'* 

ported  to  be 

the  Testator's         The  Testator  also  gave  to  John  Louis  Garos  «£600; 

natural  Daugh-  and  "  to  Marie  Geneviece  Garos  his  Wife  the  Sam  of 

ler,  described, 

not  so,  but  as  the  Daughter  of  another  Man. 

Direction  for  Sale  or  Transfer  of  Stock  without  Attention  to  (he 
Rise  or  Fall :  the  Party  must  take  it,  as  it  happens  at  the  Time  of  Ap- 
propriation. 

^'£0500 
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^  £UQO  Sterling  for  her  own  Use,    and  over  which  1811. 

^'  her  Husband  is  not  to  have  any  Power:   he  havii^  "T""^ 

'^  lived  abroad  for  many  Years ;   and  she  in  this  Cotm-  p        \ 

^^  try;   and  no  Correspondence  having   passed   between  Dubost 

''  tbcm  during  that  Time.    Her  own  Receipt  shall  be  a  Exparit. 
'^  sufficient  Authority  to  my  Executors  for  paying  her  the 
^  aiI>ove  Legacy/' 

IThe  Testator  died  on  the  8th  of  3 me,  1809.  His 
Widow  became  a  Lunatic:  the  Petitioner  Pye  was 
the  Committee  under  the  Commission;  and  upon  her 
]L>eath  took  out  Administration  to  her,  and  Administration 
dt  iH>nis  non  to  the  Testator. 

"Xlie  Master's  Report  stated  from  the  Examination  of 
the  Petitioner  Pye,  that  Louisa  Hortafsia^  Emily,  and 
JvUia^  Garos  were  the  Three  natural  Daughters  of  the 
Testator  by  Marie  Genevieve  Garos  the  Wife  of  John 
Lf^Meis  Garos;  and  that  aince  the  Date  of  the  Will  Louisa 
Et^rtem^  Garos  married  Christopher  Dubost;  and  the 
Testator  advanced  as  a  Marriage  Portion  for  her^  which 
by  the  Settlement  appeared  to  have  been  received  by 
Ckrisiopber  Dubost,  the  Sum  of  i!3000 ;  and  it  being 
contended,  that  the  said  Sum  of  £5000  ought  to  be  con- 
tt^ieied  as  an  Advancement,  and  in  part  Satisfaction  of  the 
I'^gacj  of  £4^000,  and  the  whole  Legacy  being  claimed 
^^  the  Part  of  Christopher  Dubost  and  his  Wife,  (who 
weve  both  represented  to  be  residing  abroad)  the  Master 
did  not  aUpw  the  Claim. 

As  to  the  Legacy  of  £2.500  to  Marie  Genevieve  Garos 
the  Eleport  stated  from  the  same  Examination,  that  since 
^  Oate  and  Execution  of  the  Will  the  Testator  caused 
>^  AxxQiiity  to  be  purchased  in  France,  to  which  Country 
ihe  had  retired  for  her  life,  and  laid  out  in  such  Purchase 
jC15O0;  and,  it  being  contended  by  the  Petitioner  Pye, 

that 
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that  the  said  Sum  of  ^1500  ought  to  be  deducted  frolK: 
the  Legacy  of  £^500,  as  being  ao  Advancement,  and  k 
part  Satisfaction,  and  the  whole  Legacy  being  claimed 
the  Legatee,  then  resident  abroad,  the  Master  had  n 
allowed  such  Claim ;  but  left  it  open  to  the  Party  to  p: 
secute,  when  in  a  Situation  to  do  so. 


By  a  farther  Report  the  Master  found  as  to  the 
Annuity/,  that  by  a  Letter,  written  by  the  Testator 
Christopher  Dubost  in  Paris,  on  the  £5th  of  November, 
1807,  the  Testator  authorized  him  to  purchase  in  France 
an  Annuity  of  «£lOO  for  the  Benefit  of  the  said  Mane 
Genevieve  Garos  for  her  Life,  and  to  draw  on  bim^  far 
£1500  on  Account  of  such  Purchase ;  and  under  that  An* 
thorify  Dubost  purchased  an  Annuity  of  that  Value ;  but 
that,  as  she  was  married  at  the  Time,  and  abo  deranged, 
the  Annuity  was  purchased  in  the  Name  of  die  Testator; 
and  the  Testator  sent  to  Dubost  by  his  Desire  a  Power  of 
Attorney  authorizing  him  to  transfer  to  Marie  Genevieve 
Garos  the  said  Annuity,  dated  the  10th  of  June,  1808.    * 

The  Report  farther  found  upon  the  Affidavit  of  J!>v* 
^st  and  the  Copy  of  the  Deed,  tliat  the  first  Intfani- 
tion  he  received  of  die  Death  of  the  Testator^  wbo 
died  in  June,  1809)  was  in  November,  1809 ;  and  Aat 
in  Ignorance  of  such  Death  Dubost  on  the  £l8t  of 
October,  1809,  exercised  the  Power,  vested  in  him,  bj 
executing  to  Marie  Genevieve  Garoe,  her  late  Husband 
being  then  dead,  and  she  of  sound  Mind,  a  Deed  of 
Gift  of  the  said  Annuity;  and  the  Master  found,  that  by 
the  Law  of  France,  if  an  Attorney  be  ignorant  of  the 
Death  of  the  Party,  who  has  given  the  Power  of  Attor- 
ney, whatever  he  Ms  done,  while  ignorant  of  such  Death, 
b  valid.  The  Master  therefore  stated  his  Opinion,  that 
die  Annuity  was  no  Part  of  the  personal  Estate  of  fVil-^ 
Mam  Mowbray. 

The 
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The  first  Petition,  prayed,  that  so  much  of  the  Report  1811. 

as  certifies  the  French  Annuity  to  be  no  Part  of  the  Tes-  ^*^^ 

tator's  personal  Estate  may  be  set  aside ;  and  that  it  may  r-      \^ 

be  declared,  that  the  said  Annuity  is  Part  of  his  personal  Dubost 

Estate,  j^  p^ui€. 

The  other  Petition,  by  Dubost  and  his  Wife,  prayed  a 
Transfer  of  £3  per  Cent.  Bank  Annuities  in  Satisfaction 
of  £1000  of  the  Legacy;  and  that  so  much  of  the  Bank 
Annuities  as  will  be  suflScient  to  raise  £5177: 3s  idd.^  the 
Residue  of  the  said  Legacy  and  Interest  may  be  sold,  8lc« 

An  Affidavit  was  offered   by  Dubost^    that  upon  the 

Treaty  of  Marriage  the  Testator  assured  him,  that,  inde* 

pendent  of  the  £3000,   he  had  already  bequeathed  her 

£4000 ;  and  Dubost  might  depend  upon  his  not  altering 

It   A  Letter  was  also  produced  to  the  Testator  from 

Jiubosty  previous  to  the  Marriage,  stating,  that  he  would 

M.  believe  the  Information  he  had  received,  that  the  Tes* 

^^,  being  asked,  whether  he  would  remember  the  young 

*^esin  his  Will,  answered  *'  You  cannot  expect  that;" 

u^t  he  had  said  to  Mrs.  Dubost,  that  he  did  not  see,  why 

«ere  should  be  a  Difference  between  the  Sisters ;  and  ask*  ^ 

^,  if  according  to  the  Custom  in  France,  he  would  give 

besides  the  Portion  £100  to  be  laid  out  in  Jewels,  &c, 

^^kis  Letter  was  found  after  the  Testator's  Death  among 

*is  Papers. 

Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  Wingfield, 
^^r.  Home,  and  Mr.  Wear,  for  different  Parties,  in  sup- 
port of  the  first  Petition. 

The  French  Annuity  being  purchased  in  the  Testator's 

-^sime,  and  no  third  Person  interposed  as  a  Trustee,  the 

"^terest  could  not  be  transferred  from  him  witliout  certaii\ 

Acts,  which  were  not  done  at  the  Time  of  his  Death.     It 

^^  therefore  competent  to  him  during  his  life  to  change 

his 
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1811*         his  Purpose,  and  to  make  some  other  Provision  for  thhl 

^^'^  Lady,  by  Funds  in  this  Country;  conceiving  perhaps,  that 

J.       *  she  might  return  here.     The  Authority,  given  to  purchase 

DuBOST         ^^  Annuity,  could  not.  have  been  enforced  against  him 

Ex  parte.       during  his  Life  by  a  Person,  claiming  as  a  Volunteet'.:  nor 

can  it  be  established  against  his  Estate  after  his  Death : 

the  Act,  ^vhich  vrould  have  given  the  Benefit  of  it  against 

the  personal  Representative,  not  having  been  compleated. 

Where  a  Question  is  to  be  decided  by  a  foreign  Law, 

the  first  Step  is  an  Inquiry  by  the  Master^  to  ascertain^ 

^hat  is  the  Law  of  that  Country. 

With  regard  to  tlie  other  Petition,  and  the  Objection  to 
the  Letter,  offered  as  Evidence,  the  Circumstances  resem- 
ble those  of  Shudall  v.  Jehtfll(a)  before  Lord  Hard-' 
wicke,  Powel  v.  Cleaver  (b),  before  Lord  Thurlow,  and' 
Trimner  v.  Bayne  (c),  before  your  Lordship ;  and  the 
Conclusion  is,  that  the  Evidence  is  admissible.  Lord 
Hardwicke*s  Opinion  was,  that  this  Rule  as  to  Satisfac- 
tion is  not  confined  to  the  Case  of  a  Parent.  It  is  true,  it 
does  not  apply  to  a  mere  Stranger,  standing  in  no  Rela- 
tion, natural  or  civil,  either  as  a  legitimate,  adopted,  or 
natural.  Child :  but  it  applies  to  any  Person,  standing  fM. 
bco  Parentis,  equally  as  to  the  Parent.  The  Presump- 
tion was  repelled  in  Shudal  v.  Jekyll  by  the  Evidence; 
whidi  was  held  to  be  admissible ;  and  proved,  that  the 
Testator  had  no  Intention  of  limiting  his  Bounty  to  die 
Portion  he  had  given  on  the  Plaintiff's  Marriage ;  declar- 
ing, that  he  would  leave  her  something  by  his  Will ;  but 
would  not  be  put  under  any  Obligation  to  do  it :  the  £vi« 

(a)  2  Atk,  51 6.  faction  of  a  Debt,  generally 

(h)  2  Bro.  C.  C.  499.  by  a    Legacy.     JFaUace    v. 

CcJ  Ante,  Vol.  VII.  508.  Pom/ret,     Ante,    Vol.    XL 

Robinson  v.   Whitley^    Ante,  542. 

Vol.  IX.  S77.    As  to  Satis- 

denee 
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deffice  therefore  contradicting  the  supposed  intention  to         1811. 
substitute  the  Portion  for  the  Legacy.  p^^ 

Ex  partem 
The  Case  of  Parvel  v.  Cleater  certainly  had  strong  Cir-«       Dubost, 
cumstancesy  admitting  Argument;   and   Lord  ThurlaWf       Ejcpart€m 
finding  the  Legatee  a  mere  Stranger  to  the  Testator^  ivho, 
though   undoubtedly  he  provided  a  Portion  for  tier  on 
>Tarriage,  stood  in  no  Relation  to  hcr^  and  could  not  be 
considered  as  having  taken  upon  him  the  Character  of 
Parent,  determined  against  her  Claim  of  a  double  Provi^ 
sion. 

Trimner  v.  Bayne  was  tlie  Case  of  a  Provision  for  ^ 
tVKtural  Daughter;  which  has  been  considered  as  a  solid 
Distinction;  and  your  Lordship  decided  that  Case  with 
S^eat  Attention,  and  upon  a  full  Review  of  the  Autliori- 
ties.  Upon  tlie  Evidence  it  is  impossible  to  deny  the  In- 
tention to  make  a  Provisiou  at  least  for  an  adopted  Child, 
whom  the  Testator  had  educated;  and  that  there  was  ai\ 
ulterior  Purpose  in  his  Mind.  This  is  the  same  Species 
of  Case  as  Shudal  v.  Jekt/U;  in  which  the  Provision  by 
^  Will,  accompanied  with  the  declared  Intention  of  the 
Testator  to  do  something  more  for  his  Niece,  justified  Lord 
ftardmicke^B  Decision ;  and  the  same  Principle,  that  go* 
^i^^fiied  that  Case  and  Trimner  v.  Bdyne,  though  with  a  dif- 
"^v^cnt  Efiect,  must  be  applied  to  this :  tlie  Case  of  a  Per- 
*^^,  treated  by  the  Testator  as  a  Child,  adopted  and  edu* 
^^^^  by  him,  standing  upon  the  Evidence  of  this  Letter 
^  ioco  Parentis  and  Filia:  having  from  the  Infancy  of 
^'^^ae  Children  acted  as  their  Parent;  and  therefore  as 
''^Uch  widiin  the  Rule  as  the  actual  Relation  of  Parent 
^^  Child ;  and  the  Circumstance,  that  the  Legacy  is  given 
^^^f  upon  the  Contingency  from  one  Child  to  another, 
cannot  prevent  its  Application.  The  Letter  of  Dubost, 
^hich  is  clearly  Evidence,  is  decisive.  It  is  the  Letter  of 
^  Person,  treatii^  upon  the  Subject  of  his  proposed  Mar- 

Vol.  XVin.  L  riaga 
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ISl  1.         ffi^e  with  ihe  Testator,  as  •her  Parent,  and  alfta  aa  liavbii 

^T^  made  a  Provision  for  her  by  his  WilL    The  Circnoi— 4 

Ex  parte.       s^nce,  that  this  Letter,  which  came  out  of  the  Testator'^^ 

DuBOST,       Papers  after  liis  Death,  Iwd  been  kept  byliim,  the  Stfttle-^ 

Ex  parity       ment  following  immediately  iq>on  it,  is  remarkable. 

Master's  Report  therefore  is  rights  and  the  second 

lioB  flemst  be  dismissed. 


Sir  Samutfl  Rbminy,  and  Mr.  Belt,  in  support  of 
second  Petition ;  (referring,  in  opposition  to  tlie  other 
tition,  to  the  present  Law  of  France;  declarii^,  that,  if 
Mandatory  is  unacquainted  with  the  Death  of  Uie  Man- 
dant,  or  any  other  Cause,  which  put  an  End  to  the  'Man- 
date, whatever  he  has  done,  while  he  was  so  unacquainted, 
b  valid). 

It  cannot  be  disputed,  that  the  Advance  of  a  Portion  hj 
a  Parent  on  the  Marriage  of  his  Child  is  a  Satisfaction  of 
a  Legacy,  eitlier  the  Whole,  or  Part ;  and  that,  if  die  1V»> 
tator,  though  not  the  natural  or  legitim«tte  Faflier,  bm 
placed  himself  in  loco  Parentis^  tlie  same  ^ConsequenOs 
will  follow.  The  Diffeireiice  consists  in  the  ApplUcaticli 
^f  that  Principle ;  and  the  Qoestion  »,  whether  Ihe  Testa- 
tor gttve  this  Legacy  as  'to  his  Child ;  which  4mi6t  he  -maB^ 
out:  'Otherwise  the  'Presumption  of  SatisAK^tion  cmaM 
tirise.  In  no  Case  has  the  Court  pibceeded  on  'anyddMr 
Supposition  than  that  the  'Legacy  was  giten  to  die  Lb« 
gatee  as  a  Child.  If  a  Legacy  was  bequeathed  to  a 
Child,  with  whom  the  Testator  had  then  no  Cotioectiob^ 
but  afterwards  married  the  Mother,  took  that  Child  aaliii 
adopted  Child,  and  gave  It  a  Portion  as  such,  ^the  iMtgk^jf 
not  bdng  given  in  the  same  Character,  the  'Portion  wcHiM 
not  be  a  Satisfactidti :  the  eleidr  Conclusion,  'from  til  Iba 
Authorities  beitig,  that  they  must  be  given  m  the  aaoca 
Cbaratten 

In. 
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lu  ihh  Cm»  -the  Legacy  i^earl^*  is  not  giyeo  )|p  ihe  I*-         18U. 
Mtee  «i  rtie  Qkild  of  the  Testator^  and  no  Evidence  can  ^^ 

ikifc  seifc^vie^  tto  jihew,  that  it  was  ^vep  to  her  in  that  Cba-       ^j.  ^^|^, 
nwrtor;  tbe  Witl  contaiuiog  an  express  Statomeot*  i)y  wagr       DuaosT, 
0f  J>es€ii(Hion  cerialuly,  that  i^e  is  the  £bild  of  anodier      ExpfifU. 
Mao.    'i^lhe  Objection  io  die  Leiter,  aa  Evidence,  is,  .that 
^  19  produced  directly  to  contradidt  ihe  WiU ;  \iiAc\x  de« 
xlarea^her  jto  be  itbe  Pauper  of  another.    Jf  howei^er.it 
on  be  aeoeivedi  the  ifair  Inference  1%  that  she  .was  to  ho^nt 
lioih  the  Jjegacy  and  the  Poetion.    lit  is  a  Leller  Irooi  iihe 
fropobed  tf uaband^  JUgS^ing  to  Ihe  TesKtator,  that  he 
^Mi^  besides  4be  Portion  to  give  this  l4ady  a  iUgacy ;  and 
presenting,  that  be  could  not  believe,  as  it  was  ;»^id,  -that 
ht  intended  the  contcar}\    The  Testator  Jeaves  tbe  I^e- 
•Cficy  standing;    keeping  tbe  Letter;    which  ^ust  ihave 
^WQ  to  his  Attention,  that  besides  the  Portion  he  Jiad 
9>eQ  her  a  Legacy.    The  fair  Inference  is,  that  ithe  Let- 
.ler  Jiarl  its  Effect ;  inducing  Iiim  to  make  ju>  AlteraUon  in 
^AViU,  b<it  lo  Jeave  the  Legacy  .standing.    Mow  is  that 
^'be.olbor\iruse  accounted  for  ?    Can  it  be  coiM^eived,  that 
^Testator  was  acquainted  with  these  Decisions;  and 
^ncexoUected,  that  upon  this  X>ocU:ine  of  &iU9faction  it 
^^  iUnnecrssary  for  him  »(o  make  >lbe  Alteration  ?    Tlie 
»Cwc  of  Ctane  y.  jA>rd  SuUsbury  (a),  ithe  JGIecision  cer- 
^^ioiy  turning  upon  .particular tCircumatancos,  is  .uiatenal, 
"M  sbeimii^  'Lord  'Xlmrlows  JRaluctance  .to  extend  'tlri^ 
^^;  of  which  he  evidently  disapproved. 

The  "Lord  Chancellor. 

.  Jfrecollect,  tliat  JLor^  Xhurhw  in  that  Case,  .though  thj» 
.OH:isi([^n  di^  not  mrn.i|pQU  it,  remarked,  ihat,  ,^.  the  .Law    The  Law  does 

not  acknow« 
(a J  1  Bro.  C.  C.  425.  ledge  the  R«la- 

fion  of  a  natural  Cliild  ;  who  is  therefore  considered  as  a  Stranger, 
%tthin  tlic  Rule  of  Satisfaction  of  a  Lcgu.{:y  prima  fa fi$  by  au  Advance 
j»f  Money. 

L£  will 
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1S1 1.  ^>^I  ^P^  acknowledge  the  Relation  of  a  natoral  Ciiild,  the 

^*^^*'»  .       Doctrine  of  this  Comt^  on  whatever  Principle  fo^inded,  is, 
i  that  if  a  Portion  is  given  to  a  Child  by  Will,  or  a  Gifk,  so 

DuBosT        constituted  as  to  acknowledge  the  legal  Relation,  and  at 
Ex  parte.       terwards  an  Advancement  is  made  on  Marriage,   that  is 
prifnd  facte  an  Ademption  of  the  whole,  or  pro  tdnio : 
but  if  the  Legacy  is  given  to  a  Person,  standing  in  the  Re- 
lation of  a  natural  Child  to  the  Testator,   and  he  after- 
wards gives  that  Child  a  Sum  of  Money  on  Marriage,  the 
Law  does  not  admit  tlie  Conclusion  prima  faciei  that  .the 
Testator- at  the  Time  of  making  the  Will  recognized  tliat 
Relation :  the  natural  Child  therefore  is  in  so  nmch  better 
a  Situation,   that  in   his  Case  the  Advancement  is  uot 
.  prima  facie  an  Ademption ;  as  it  is  in  the  Case  of  alegi- 
Umate  Child ;  the  Effect  of-  which  is,  that  the  Presump* 
tion  is  to  be  formed  consistently  with  the  Notion,  that  the 
Testator  has  less  Affection  for  his  legitimate  Child  than 
even  for  a  Stranger ;  as  Lord  Thurloio  used  to  express  it. 
His  Lordship  also  made  another  Observation,   of  great 
Weight,,  that  ought  to  check  any  Disposition  to  cany  this 
farther;   that,  having  raised   the  Presumption  from   the 
Fact,  you  beat  it  down  by  Declarations,  which  from  the 
very  Nature  of  Mankind  deser\'e  little  Credit ;  viz<  what  H 
Man  has  done,  or  will  do,  by  his  Will :  how  much  shall 
stand ;  and  how  much  shall  not :   Declarations  generally 
intended  to  mislead :  but  the  prima  facie  Presumption  is 
established  beyond  Controversy. 

The  Question  is  certainty  of  great  Consequence,  whe- 
ther this  Class  of  Cases  does,  or  docs  or  not,  require  Evi- 
dence, that  at  the  Time  the  Legacy  was  constituted  the 
Legatee  not  standing  in  the  Relation  of  Child  to  tlie  T^ 
tator,  was  regarded  by  him  quad  in  that  Relation;  con- 
ceiving the  Purpose  of  placing  himself  in  loco  Parentis, 
and,  if  it  is  necessary,  that  such  a  Relation  must  thci 
exi^t,  it  is  very  difficult  to  conchide,  that  this  particulai 

Cas< 
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Caae  faHd  under  that  Description.     His  Purpose,  wbat-  1811. 

everjr  was  his  Opinion  witli  regard  to  these  Children,  seems  ^"^ 

Co  -liave  been,  that  no  one  should  consider  him  as  standioir  ^        ' 

.  Ex  parte. 

Ill      "the  Place  of  Father.     His  Expressions  seem  particu-  Du bost 

Istrijf  selected  with  the  View  to  avoid  the  Description  of  £j  parte, 

*ortion;  and  to  denote,  that,  not  he,  but  some  other 

rson,  stood  in  the  Situation  of  Parent. 


n  Shudal  v.  Jekylly  and  the  subsequent  Case  before 
'd  Tkurlow,  upon  the  same  Principle  holding,  that  by 
a  Declaration,  that  he  might  leave  something,  but 
romild  not  specify  what,  or  be  bound,  the  Legacy  could 
be  partly  cut  down ;  a  natiu^l  Interpretation  was,  that 
sing  c£oOO  from  the  Legacy,  and  leaving  <£500  he  did 
something  more  beyond  what  he  had  advanced :  hut 
d  llardwicke  correctly  said,  be  had  no  Means  of  col- 
ig  what  was  that  something  more;  and  the  UiU, 
Si'^n^  «£lOOO,  was  better  Evidence  than  any  Conjecture 
"^^  crould  form.  If  this  Letter  can  be  considered  as  fair 
-^  ^science,  that  he  did  not  mean  to  disturb  the  VVill,  and 
this  Fortune,  as  it  is  called  in  the  Letter,  should  Ibe 
-Ademption  of  that  Fortune,  the  Doctrine  of  S/iudal  v. 
'^jfU  must  be  applied  to  this  Case.  Thb  is  a  very  im* 
t  Question  ;  and  I  wish  to  read  the  Cases,  particu* 
1^  Trimner  v.  Bayne;  upon  which  Occasion  I  gave 
Subject  considerable  Attention. 

^die  odier  Question  involve?,  not  cmly  the  Construction 
^lie  French  Law,  and  the  Point,  whether  that  has  been 
ciently  investigated,  but  farther,  whether  the  Power  of 
^mey  amounts  here  to  a  Dtclaration  of  Trust?    It  is 
^^^^r,  'that  this  Court  will  not  assist  a  Volunteer :  y^t,  if    I^Jstinction 
^^  Act  is' compleated,  though  vbluritary,  the  Court  will  »>^«v.^'«'n  a  vo- 
upon  it.    It  has  been  decided,  that  upon  an  Agree-         '^  ^  . 

Trust  created  without  Consideration :  in  Uie  latter  Case  tiie  Court 
acts ;  not  in  the  former. 

L  3  ment 
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1811.  tttttkt  td  transfer  Stock   this  Court  vi^ill  not  interpo: 

'^'^  but  if  the  Party  had  declared  himself  to  be  the  Trustee 
Pye 

-        *  that  Stock>  it  becomes  the  Property  of  the  Cestui  que  T: 

DtTBosT  trithout  more ;  and  tlie  Court  will  act  upun  it. 


£r  parte. 


The  Lord  Chancellor. 

June  13.  These  Petitions  call  for  the  Decision  of  Points  of  more 

Importance  flmd  Difficulty  than  I  should  wish  to  decide  in 
this  Way^  if  the  Case  was  not  pressed  upon  the  Court 
With  regard  to  the  French  Annuity^  the  Master  has  stated 
his  Opinion  as  to  the  French  Law  perhaps  witliout  sufli* 
cient  Authority,  or  sufficient  Inquiry  into  the  Eftect  of  it, 
as  applicable  to  the  precise  Circumstances  of  this  Case : 
but  it  18  not  necessary  to  pursue  that ;  as  upon  the  Docii* 
ments  before  me  it  does  appear,  that,  though  in  one  Sens% 
Ais  may  be  represented  as  the  Testator*s  personal  Estate, 
yet  be  has  committed  to  Writing  what  seems  to  me  a 
tuffieietit  Declaration,  that  he  held  this  Part  of  the  Eatatt 
in  Trust  for  the  Annuitant. 

The  other  Question  is  one  of  great  Difficulty ;  whednir 
m  Sum  of  Money,  advanced  upon  the  Marriage  of  one  of 
diese  young  Ladies,  when  a  Settlement  was  executed,  if 
fo  be  takeu  to  be  a  Satisfaction  of  a  Legacy,  not  givt4 
upon  the  Face  of  the  Will  as  a  Portion,  not  given  to  t 
Person,  stated  upon  the  Will  to  be  an  adopted  Child  of 
(he  Testator,  dr  described  merely  by  Name,  but  given 
ttoi  an  Individual,  a  Stranger,  described  m  the  WiU  as  tkt 
Child  of  another  Person ;  Vrho  is  designate  as  the  Father 
of  that  Child.  It  not  only  does  not  appn^M*,  that  the  Tm« 
tator  represented  himself  as  in  ioco  Par^itu^  but  be  hai 
desiignated  another  Individual  as  being  the  Parent ;  wni 
therefore  according  to  Lord  Thurlow's  Opinion  in  Otavi 
v.  Lord  SaUsbwy  (a)  die  Testator  baa  expressed  hiniself 

faj  1  &'o.  C.  C.  425. 
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'in  Therms,  anxiounly  calculated  to  conceal  the  Fact>  that  1811. 

be  '^as  the  reputed  Father  of  that  Child ;  if  he  was  so.     *  ^^^ 

Ex  parte. 
Without  going  tlirough  all  the  Cases,  that  were  cited,        Dubo»t 

and  those  referred  to  in  them,  having  compared  the  Case       Ex  parte. 

in  ^tkyns  with  manuscript  Notes  of  that  Case,  and  looked 

into    some  oilier  Cases,   one  in   Ambler  (a),  and  some 

.sairlier,  I  may  state  as  the  unquestionable  Doctrine  of  tlie 

C^uit,  that,  where  a  Parent  gives  a  Legacy  to  a  Child,     Legacy  by  a 

not  stating  the  Purpose,  with  reference  to  which  he  gives  Parent  to  a 

it,   the  Court  understands  him  as  giving  a  Portion;  and  Child,  the  Pur- 

by  a  Sort  of  artificial  Rule,  hi  the  Application  of  which  ^^,    °      ,  ^  ' 
1       -.  ^,  .1,         ,  ,  ,11  1  understood  at 

legitimate  Children  have  been  very  harshly  treated,  upon  .  p    ^ 

an  artidcial  Notion,  that  the  Father  is  paying  a  Debt  of 

Nature,  and  a  Sort  of  Feeling  upon*  what  is  called  a  Lean-     Leaning 

i^g   agaiubt  double  Portions,  if  the  Father  afterwards  ad-  against  double 

▼mces  a  Portion  on  the  Marriage  of  that  Child,  though  of  H^riions:Eftbct 

Wss  iVmount,  it  is  a  Satisfaction  of  the  Whole,  or  in  Part ;       "       ^  *^/  * 

„ -     .  i-,         .    1  11  '4    ^'i'^t  5^  Portion 

^nci    in-  some  Cases  K  has  gone  a  Length,  consistent  with  i      .        ,   , , 

^  ^  ^    '  has  been  held 

we    Principle,  but  shewing  the  Fallacy  of  much  of  the  ^^  satisfy  a 
^&«oaing,  that  the  Portion,  though  much  less  than  the  L(  gacy  of 
^^mcy,    has  been  held  a  Satisfaction  in  some  Instances  much  greater 
apo^i  this  Groiuvi,  that  the  Father,  owing  what  is  called  Amount. 
*  t>^bt  of  Nature,  is  the  Juilge  of  that  Provision,   by 
^"^^^h  lie  means  to  satisfy  it;  and  diough  at  the  Time  of 
'^k  ing  the  Will  he  thought  he  could  not  discharge  that 
P«s*^t  with  Urss  than  <£  1 0,000,  yet  by  a  Change  of  his 
^^V'X^unstaoces,  and  of  his  Sentiments  upon  that  moral 
^^^Agation,   it    may   be  satisfied   by  tl»e   Advance   of  a 
?»>^tionof<£50aO, 

^Clie  Court  seems  in  the  older  Cases  to  have  met  with 
^^^^'^c  Difficulty  in  determining,  whether  this  Rule  should 
^  confined  to  those,  who  stood  in  the  actual  Kelation  of 

fa)  IVatson  f.  The  Earl  of  Lh coin,  Ainh.  yi5. 

L  4  '  Parent 
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1811.         Parent  and  Child;  and  it  has  accordingly  been  urged  in 

^r^^         Argument,  but  not  supported  by  Decision,  except  where 

-        '  accounted  for  by  Evidence  of  Declarations,  that  the  Court 

Ex  parte,  .  -^  .  \  . 

DuBosT        ^^^^  ^^^^  ^^^y  ^'^  "^^  mean  to  confine  this  Doctrine  to 

Ex  parte.       Persons  standing  in  that  actual  Relation  ;  but  perhaps  it 

might  apply  to  a  Person,  placing  himself  in  loco  Parentis^ 

As  to  the  £vi-  undertaking  the  Care  of  an  Orphan :  but  what  b  to  be  the 

dcnce  of  a  Per--  Evidence  of  that,  whether  written  Evidence  in  the  WiU 

sop,  giving  a     and  Settlement,  or  the  Conduct  observed  at  the  Mar* 

X^gacy  an    a  -  ^^g^^  q^  xq  be  derived  from  mere  Declarations,  is  left  so 

^       r     much  afloat,  that  there  is  considerable  Difficulty  in  making 
tion  as  stand-  ^  «» 

ing  in  loco  Pa-  *  J"^^"^'  Decision  upon  it,  • 

r£tttiif  quare. 

In  Grave  v.  Lord  Salisbury  (a),  the  first  Case  before 

Lord  ThurloWf  l/)rd  Salisbury  had  several  natural  ChiU 

idren ;  to  whom  he  had  given  Legacies  by  his  Will;  making 

afterwards  a  Provision  for  them  during  his  Life,  not  eju9* 

dem  generis ;  giving  the  living  of  Hatjield  to  one ;  a 

Farm  and  Stock  to  another;  upon  which  the  Question 

arose.    It  was  contended,  that  this  was  a  Satisfaction; 

that  he  intended  by  the  Legacy  to  make  a  Provision,  or 

in  other  Words  to  discharge  the  Obligation,  he  owed  to 

that  Child ;  and  he  had  the  same  Intention,  advancing  the 

«  Portion,  and  the  Farm  and  Stock.     Lord  Thurlow  felt  the 

DistitictioQ      extreme  Hardship,  as  it  is  evidently,  that  in  the  Case  of 

between  legiti-  Children,  whose  Relation,  as  such,  the  Law  recognizes, 

mate  and  natu-  (lie  Doctrine  of  Presumption  is,  that  a  subsequent  Aih 

ral  Child,  as  to  yanocment  is  a  Satisfaction  of  a  Legacy  to  such  a  Child : 

the  presurac       ^^^^  ^  ^^^  j^^  j^^  ^^^  recognize  the  Relation  between 

1  „       u  the  putative  Fadier  and  illegitimate  Child,  as  imposing 

Forti*oa  in  the  ^*  ^^'^  ^^  Nature,  the  Father  in  that  Case  stands  as  a 

former  Case,  Stranger;  and  no  such  Presumption  arises,  in  that  Case, 

not  the  latter;  where  the  subsequent  Advance  is  not  proved  to  have  been 

jvhieh  is  consi-  ^pj-  the  very  Purpose  of  sati&l'ying  the  Legacy,  and  there^ 
/icred  the  Casja  • 

i)f  a  Stranger,  (a)  I  Bro.  C.  C.  4?5. 

fow 
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fore    tlie  Legatee  enUtled  to  both.     Lord   Thurhw  di-  1811. 

rected  a  Reference  to  the  Master  to  inquire  into  the  Cir-  ^^^^ 

cumstances ;  who  did  not  report  the  Relation,  which  the        r^  varte 
Testator  had  to  those  Children;  and  his  Lordship,  being        Dubost, 
pressed  to  send  it  back  on  that  Account,  refused  to  do  so;       £xpar/t^ 
ol>8erving,  that  the  Object  might  have  been  to  conceal  tlie 
Circumstance  of  that  Relation ;  and  therefore  the  Court 
would  not  make  the  Inquiry :  but  witliout  deciding,  what 
tvould  have  been  the  Case^  if  that  Relation  appeared,  it 
vmi  enough,  that  it  stood  as  the  Case  of  a  Stranger ;  and 
therefore  the  other  Provision  was  not  a  Satisfaction. 

In  the  subsequent  Case  of  Powel  v.  Cleaver  (a),  whem 
tlie  Provision  made  was  described  as  a  Portion,  Lord 
Tkurlow  stated  expressly^  that,  if  the  Legacy  is  given,  not 
as  a  Portion,  by  a  Stranger,  who  advances  Money  on  tlie 
Marriage  of  the  Legatee,  denominating  that  Advance  a 
Portion,  that  Denomination  will  not  have  the  same  Effiect 
io  the  Case  of  a  Stranger,  as  it  would  in  tlie  Case  of  Pa- 
'^t  and  Child ;  and  Lord  Thurlow  asserts,  that  there  ii 
A>  Authority  contradicting  that. 

^^  tliat  is  right,  it  comes  to  tliis;  that,  where  a  Fadier 
^^^  a  Legacy  to  a  Child,  the  legacy,  coming  from  a    Legacy  fro» 
^&tli^|.  iQ  tjis  Child,  must  be  understood  as  a  Portion,  a  Father  to  a 
*>Ugh  it  is  not  so  described  in  the  Will;  and  afterwards  Child  under- 
*f^^»icing  a  Portion  for  that  Child,  though  there  may  be  ^^'''''^  ^'  ^  ^""^^ 
'ugtat  Circumstances  of  Difference  between  that  Advance      /     , 
*"*     the  Portion,  and  a  Difference  in  Amount,  yet  the  scribed. 
ratt^^f  ^ill  be  intended  to  have  the  same  Purpose  in  each 
^^^^Qce;  and  the  Advance  is  therefore  an  Ademption  of 
^^     Legacy;  but  a  Stranger,  giving  a  Legacy,  is  under« 
^^^^^^  as  giving  a  Bounty,  not  as  paying  a  l^ebt :  he  must 
^^-cfore  be  proved  to  mean  it  as  a  Portion,  or  Provision, 

(a)  2  Bro.  C.  C,  499. 

either 
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ISII.         either  upon  the  Face  of  the  Wiil^  or,  if  it  may  b^,  and  it 
^*^^         seems  that  it  may,  by  Evidence,  applying  directly  to  Am 
Bx  parte        ^^^^*  proposed  by  that  Will ;  and  recollecting,  bow  strtift- 
DuBosT        ^^'  ^^  Rules  are,  where,  a  Person  has  educated  a  Child 
Ex  parte,       through  Life,  considering  himself  as  standing  in  the  Re» 
lation  of  putative  Father  to  that  Child,  having  a  Father 
acknowledged,  describing  that  Child  as  the  Child  of  a 
Mother  named,  and  a  Father  named,  and  also  making  • 
Provision  for  that  Father  and  Mother,  it  would  be  too 
much  upon  such  a  Will  to  say,  this  is  tlie  Case  of  a  Per* 
son,  meaning  to  pay,  not  what  tiie  Court  calk  a  Debt  of 
Nature,  but  a   Debt  he  meant   to   contract:    in   other 
Words  meaning  to  put  himself  in  loco  PareiUis,  in  thv 
Situation  of  ihe  Person,  described  as  the  lawful  Fathefr 
of  that  Child. 

That  brings  the  Question  to  this ;  whether  this  Advanep 
of  a  Portion  of  .£3000  is  an  Ademption  of  tlie  Legacy, 
between  Strangers,  on  the  Ground,  that  this  subsequeut 
Advance  is  treated  as  a  Portion,  or  Fortune ;  and  whether, 
the  Testator  having  given  that  Legacy  of  «£4000>  aB4 
afterwards  giving  to  that  Legatee  a  Portion  on  Marriage, 
the  mere  Circumstance  of  giving  that  as  a  Portion  or 
•  Fortune  is  to  be  taken  as  Evidence,  that,  when  the  Will 

was  made,  it  was  meant  as  paying  a  Debt  of  Nature ;.  or 
whether  it  was  not  to  be  understood  as  in  the  first  Instance 
giving  a  Bounty^  and  in  Uie  other  making  an  Additioa  to. 
that  Ik>uuty.  In  this  Case,  as  in  Shudml  v.  Jekyllp  more 
was  intended  to  be  given :  but  iu  the  Case  of  a  Stranger 
no  Authority  says,  the  Advance  of  a  less  Sum  sh«il  be 
an  Ademption  of  the  Whole.  This  Letter,  if  it  is  to  bf 
admitted  in  Evidence,  shews,  how  little  such  Evidence 
can  be  trusted ;  as  no  one  would  liave  supposed,  upon 
the  Correspondence,  that  the  Testator  had  such  a  Will  iu 
his  Desk.  Upon  the  Authority  of  Powel  v.  Clearer^ 
untei^s  you  can  shew,  that  at  the  Time  of  making  the  Will 

tlie 
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the  Testator  meaDt  to  give  a  Portion  as  Parent,  or  as  1811. 

standing  in  loco  Parentis,  and  meant  to  satisfy  that  in  tlie  p 

Whole  or  in  Part  by  the  subseqncnt  Advance,  the  Court  £^  parte. 

is  not  authorize  by  the  artiticial  Rules  of  Equity  to  hold  Ditbost, 

it  a  Satisfaction.  Ex  f  arte. 

1  am  not  much  impressed  by  tlie  Objection,  that  be 
had  not  altered  his  Will.  The  Answer  is,  tliat  the  subse- 
quent Advance  operates  a  Revocation ;  and  tlierefofe. 
.fcctual  Revocation  was  unnecessary  :  but  it  is  too  much  to 
say  upon  such  Circumstances  as  are  before  me,  that  this 
Advance  of  ^3000  is  an  Ademption  of  the  I^egacy  of 
/4000  and  the  contingent  Interest ;  and,  though  1  believe 
I  am  disappointing  the  actual  Ifitention,  and  that  this 
Lady  hIH  get  more  than  was  intended,  I  am  bound  by  the 
Itulie  of  the  Court  to  sav,  tliat  this  is  not  a  Satisfaction. 


18n» 
Under  this  Judgment  the  Order  was  pronounced,  dis-       Jwie  2%» 
nissing  the  first  Petition,   and  directmg  a  Transfer  and 
Sale  of  the  hank  Ammities,  according  to  the  Prayer  of 
^  other;  upon  which  it  was  contended,  that  tliis  should 
i^  considered  as  an  Appropriaton  oi  the  Stock  to  tlii^ 
J^^gacy  at  the  Date  of  the  Master's  Report;   and,  the. 
^uiKh  having  since  fallen,  the  Legatee  was  entitled  only 
^  so  much  Stock  as  would  at  that  Time  have  produced 
^^  remained  due  ou  account  of  the  Legacy.  ^ 

^%t  Lord  Chancellor  said,  the  broad  Principle  of 
^  Court  is,  that  no  Attention  whatever  is  paid  to  the 
^j^  or  Fall  of  die  Stock ;  and  upon  that  Ground  it  il 
^^^^''^idered  equal,  whether  the  Appropriation  is  on  one 
^y  or  another :  the  Party  takes  the  Rise  or  Fall,  as  it 
"^t^peaos :  and  therefore  the  PeCitiooers  are  entitled  to  have 
^^  Sum,  reported  due  to  themi  now  raised. 
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1811, 

July  9.  15. 

Conversion 
fiirected  by 
Will  of  real 
Estate  into 
personal,  not 
to  all  Intents, 
but  for  the 
Purpose  only 
of  answering 
Legacies  and 
Annuities : 
subject  to  that 
as  to  the  real 
Estate  a  result- 
ing Trust  for 
the  Heir ; 
w'hicli  cannot 
be  affected  by 
an  unattested 
Codicil,  be- 
queathing a 
lapsed  Share  of 
the  Residue, 


HOOPER  r.  GOODWIN. 

« 

TT Eli RY Goodwin  by  his  Will,  duly  executed  t 
rial  Estate,  increusing  an  Annuity  of  £lbO  i 
Wife  Amelia  Goodwin  under  a  Deed  of  Separate 
.«£4()0,  and  giving  after  the  Decease  of  hi« 
^8333:&:8rf.  Stock,  upon  which  the  original  A 
v^as  iiecuredy  to  the  Children  of  his  Niece  Susanna  j 
equally  at  the  Age  of  Twenty-one,  in  case  no 
should  attain  Twenty-one,  or  leave  issue,  directed 
the  said  <£833d :  6« :  8(/.  Stock  should  fall  into  tlie  K 
of  his  personal  Estate,  llien,  after  giving  a  Leg 
£\QO0i  to  his  Wife,  to  be  paid  as  soou  as  niay  be  af 
Decease  on  Condition  of  releasing  Dower,  and  some 
Dispositions,  he'deviiscd  several  real  and  Leasehold  1 
in  the  Counties  of  Monmouth  and  Glocester  to  I 
Cafchmayd  and  other  Persons^  in  Trust  to  sell ;  and 
the  Produce  in  Stock  for  the  Purpose  of  answerir 
paying,  or  contributii^  towards  answering  and  payin 
several  Anouities  and  Legacies  by  that  his  Will  giv* 
bequeathed,  and  to,  for,  or  upon,  no  other  Use,  J 
or  Purpose,  whatsoever.  He  then  gave  d  Leg; 
^12,000  to  his  Brother  on  Condition  of  releasii 
Freehold  Estate  from  an  Annuity,  and  taking  it  out 
Funded  Property ;  and,  among  several  Annuities,  { 
Edward  Hooper  and  his  Wife  and  the  Survivor  s 
nuity  of  ^50 ;  and  after  the  Decease  of  the  Stu*vivo 
so  much  of  his  Stock  as  shall  have  been  set  apart 
swer  that  Aimuity  to  and  among  their  Children ;  a 
case  no  Cliild  should  survive  them,  directed,  that  tl 
pital  Fund,  intended  for  the-  Benefit  of  their  Ch 
should  sink  into  the  Residue  of  his  personal  Estate 
he  directed^  that  the  whole  of  the  before*mention< 
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nuities  shall  be  charged  upon  his  Capital  Stock  or  Fund 
in    the  £3  per  Cent.  Consolidated  Annuities ;  and  when 
And  as  the    several  Annuitants    die,    that  so  much    of 
the  Capital,  as  was  set  apart  for  such  Annuity,   except 
otlierwise  disposed  of  by  his  Will,  shall  immediately  after 
th«  Death  of  such  Annuitant  sink  into  and  become  a  Part 
of  his  residuary  personal  Estate ;  and  be  transferred  by  his 
JSsecutors  to  the  several  Persons  "  by  tins  my  Will  en- 
titled to  suq/i  my  residuary  personal  Estate." 


1811. 

IIoop£ii 

r. 

GoobwisrI 


« 


The  Testator  then,  giving  a  great  Number  of  Legacies, 
directed,  that  the  whole  of  tlie  before-mentioned  Legacies 
3ball  be  payable' out  of  his  aforesaid  Capital* Stock  or 
Fund  of  £3  per  Cent.  Consolidated  .Bank  Annuities  at  tlie 
End  of  one  Year  after  his  Decease ;  and  also  in  case  any 
^f  thejttid  Annuitants  or  Legatees  shall  die  in  his  Life- 
time, that  the  Stock  or  Fund,  which  would  have  been  ap- 
propriated foc^the  Payment  of  such  Annuitants  or  Le- 
git tees  respectively,  shall  sink  into  his  residuary  personal 
Estate ;  and  be  transferred  on  his  Decease  to  the  Persons, 
entitled  to  such  Estate  by  this  his  Will,  except  otherwise 
hereinbefore  disposed  of.     He  then  gave  several  cimritable 
'Legacies ;  and  directed,  that  all  the  before-mentioned  An- 
nuities and  Legacies  arising  out  of  his  personal  Estate  and 
-^   personal  Legacies,  which  he  may  give  by  any  Codicil 
Or  Codicils  to  his  Will,  shall  be  preferred  to  the  Legacies 
given  to. charitable  Uses  in  the  subsequent  Part  thereof; 
and  not  to  be  liable  to  any  Reduction,  in  case  his  personal 
&tate  shall  prove  insufficient  fully  to  defray  such  Lega- 
^s    to  charitable  Uses.     He  then,,  after  several   other 
charitable  Legacies,    ordered,    that  all  the  said  charit- 
Me^  £)onations  be  paid  at  the  End  of  one  Year  after  his 
^^^^«a»e  out  of  his  Property  in  the  £3  per  Cent:  Con- 
9oli€iated  Bank  Annuities,    ^proyiiled  there  shall  remain 
enough  in  the  said  Fund,  after  receiving  sufficient  to  de* 
^^^y  the  before-mentioned  Legaci^  and  Annuities,  for  that 

Purpose, 
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Purpose,  but  not  otherwise;  aud  if  an}*  Dcficienq^ of  1 
said  Stock  after  making  such  Reserve  ftball  happen  lie 
rected,  that  an  equal  Keduction  shall  be  made 'from  ee 
charitable  Donation  or  Bequest  in  proporUon  to  the  S| 
given;  and  all  the  rca(,  Residue  and  Hcmainderf  of  his  I 
late  and  Effects  wliatsoe«er  and  wheresoever  and  of  w\ 
Nature  or  Kind  soever  he  gave  and  bequeathed  io  I 
Daughter  Stuamia  Ann  Gooduwy  Jiis  JKc^phews  Jo 
and  Peter  Kington,  and  .his  said  Niece  Susanna  Bayly 
be  equally  divided  between  and  amongst  them  Share  a 
Sliare  alike. 


By  a  Codicily  dated  vthe  .2d  of  lEebruarjfy  I60B,  attest 
jby  Tmpo  Witnesses^  reciting,  .that  by  Jhis  "Will,  after  dispc 
va^  of  ;his  Ijinded  and  otber  Property,  and  'bequeathing  i 
4ferid  Legacies  and  Araioities,  he  gave,  devised  and  I 
^ueathed,  all  itbe  irest,  fiesidue  and  fiemainder,  of  ihis  k 
•tate  and  i£Sttcts,  unto  ihis  Dangbtor  ^tisc/iiiin  jfitfi.G<K 
mm,  ;his  Nephem's  John  and  P.eter  Kington,  jbluA  *l 
JKieoe  Susanna  Saifly,  to  be  equally  divided  amoii| 
them  ^Share. and 'Share  alikc^  and  -that  by  the  .recent  Oei 
4>f  P^^er  Kington  »his  residutn^  Estate  and  Effects  io  jgs 
«rf^his dying  without  altering  »his  said  Will  would  becomes 
visible  amongst -the  Survivors  of  his  said  riesiduai^  iDevisoi 
4vhich  is  not  ibis  (Intention,  he  ilierefore  revoked  sucb  t 
fore-mentioned  Devises  and  Bequests  in  »his  Will ;  and  d 
thereby  jpve,  devise,  -and  ^bequeath,  all  Ae  ^rest,  Rcaidi 
and 'Remainder,  frftbis&taleand  Effects,  after  .defioi^ 
4e  several  L^aoies  and  Annuities  in  his  said  Will,  aod. 
tiiis  and  a  fformer  Codicil,  dated  the  Silst  .of  Deo^mb 
last,  'to  his  'Daugliter,  this  Nephew  John  Kington,  I 
Mieoe  Smanna  Bayly,  and  =his  ^Grand-niece,  the  ^od 
-JDaughter  of  Feter  Kington,  'to  hold  in  equal  Proportioi 
Share  and  Share  alike ;  and  he  directed,  that  in  .case  '5 
tafma  Bayly  4ii^\  die  in  'his  *Life*time,  her  Share  srf  I 
aaid   K&iduar9r  ^Bslate  and  ^Bfiacts  sbiOl  be  distribpli 
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longst  such  of  her  Cfarldneii  as  ^alt  survT^  -hiin ;  and  he 
^ayt  Two  more  AnmihieS;  to  be  paid  by  his  Executors 
and  Trustees  out  of  the  Dividends  of  a  sufficient  Sum  of 
Capittil  Stock  standing  hi  Iris  Name  in  the  £S  per  Cent. 
CottsoUdated  Bank  Annuities,  and  the  Capital  Stock  after 
the  Decease  'of  the  Tespective  Anooitants  to  Aetr  Chil- 
dren* 
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Bj  another  Codicil ,  dated  the  15th  of  August,  1808, 
attested  by  Two  Witnesses,  be  revoked  Two  Legacies  of 
JC iOOO  each;  and  directed,  that  the  same  shall  sink  into 
his  residuary  Estate,  disposed  of  by  his  said  Will ;  and  he 
gave  another  Annuity  of  £QO,  to  be  paid  by  his  Executors 
om  of  "Stock  standing  in  his  Name  (as  in  the  former  Codi- 
cil) and  after  the  Decease  of  the  Annuitant  directed,  that 
tlie  "Capital  Stock,  from  or  out  of  the  Dividends  of  which 
Che  said  Annuity  shall  have  been  paid,  shall  sink  into  and 
become  a  Pait  of  his  residuary  Estate ;  and  thenceforth 
become  divisible  amongst  the  Persons  entitled  to  such  re- 
«iduary  Estate  by  his  Will. 


tvunother  Codicil,  dated  the  26lh  df  March,  I€0»^ 

^"^di  Two  Witnesses,  he  gave  Other  Legacies,  and  to 

^^^'^^mcesiJatiihmayd  in  addition  to  the  other  Bequests  to 

^r    sn  Annuity  ctf  £300,  to  be  paid  lo  her  during  the 

^Wn  df  "her  natural  Life ;  and  directed  his  Executors  to 

*^  'apart  or  purchase  in  die  c£d  jfer  Cent.  'ComdUdated 

^otnifc  Annuities  a  sufficient  Sum  in  Sto6k  to  answer  th» 

nynentB  Df  Hie  said  Annuity  during  the  Life  6f  the  said 

f^^ncces'Cdtchmayd;  which  Stodk  upon  her  Decease  b  to 

fall  into  ibe  Ttesidue  of  his  personal  Estate. 

The  Testator  died  on  ttie  fSd  of  June^  1809.  Tlie  Bill . 
wu  filed. by. the  Executors  to  have  tha  Will -established  and 
tbf  Accounts  tidcen.  The  Testator  .left  surviving  him.tlieDe- 
ftodants  Susanna  Ann  Goodwin,  'his  OQlyCbildf  ibis  JNe- 
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phew  and  Niece  John  Kington  and  Susanna  Bay 
his  Great-niece  Urania  Mary  Ann  Kington^  the 
ter  of  his  deceased  Nephew  Peter  Kington,  The 
tion  arose  upon  her  Claim  under  the  third  Codic 
Share  of  the  residuary  Fund,  including  the  Produce 
^eal  Estate,  directed  by  the  Will  to  be  sold :  the  D; 
claiming,  as  Heir  at  Law^  the  Produce  of  the  real 
as  undisposed  of. 

Sir  Samuel  Romilly,  and  Mr.  Benj/on,  for  the  1 
Law. 


The  Effect  of  this  Devise  in  Trust  to  sell  is  a  C 
sion  for  a  particular  Purpose  only ;  and,  as  far  as  ths 
pose  fails,  there  is  a  resulting  Trust  of  the  I  uteres 
has  lapsed,  for  the  Heir,  according  to  Ackroyd  v. 
son  (a)  and  tlie  other  Cases,  referred  to  in  Shec 
Goodrich  (b).  If  the  residuary  Clause  can  be  coi 
as  not  applying  to  the  Property,  appropriated  to  th 
ticular  Purpose,  for  which  the  real  Estate  is  directe< 
sold,  the  other  Question  would  not  arise  :  the  Heir  ; 
being  also  the  sole  next  of  Kin :  but,  if  that  Clause 
be  so  limited,  the  Question  is,  whether  the  unattest 
dicil  can  pass  the  Interest  in  the  real  Estate.  Tt 
strument  cannot  have  any  Effect  upon  the  real  Ests 
its  Produce,  arising  from  a  Sale,  directed  for  a  sp 
Purpose,  and  ^not  in  any  other  Manner^  converte 
personal  Property.  The  Statute  of  Frauds  (c)  car 
tfins  repealed.  The  Effect  of  an  unattested  Instr 
npon  a  Fund,  arbing'Jrom  the  Conversion  of  real  1 
directed  by  a  Will  duly  executed,  as  extending  c 
Debts  and  Legacies,  was  fully  considered  in  Habe 
V.  Vincent  (d)  and  jRo5C  v.  Cunynghame  (e).    Thi 


(a)  1  Bra,  C.  C.  503. 
(hj  Ante,  Vol.  VIIL  481. 
(cj  Stat.  29  Ch.  2.  c.  3. 


CdJ  Ante,  Vol.  II.  i 
CO  Ante,  Vol.  XII. 
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so  far  fr6m  a  Conversion  out  and  out  to  all  Intents,,  has 
marked  Expressions,  clearly  denoting  a  special,  limited, 
Object 

IVfr.  Hartf  Mr.  Leach,  and  Mr.  Seton,  for  the  De- 
fendant Urania  Mary  Ann  Kington. 

Tlie  true  Construction  of  this  Will  is,  that  at  the  Tes- 
tator's Death  his  real  Estate  was  by  the  Effect  of  his 
Will  converted   into  personal  for  all  Purposes  whatso« 
ever ;  not  merely  making  it  subservient  to  a  partial,  limit- 
edy  Purpose ;  subject  to  which  it  was  to  remain  real.    The 
Consequence  is,  that  in  the  Event,  that  has  happened,  it 
^y^rus  competent  to  the  Testator  by  an  unattested  Codicil 
to     dispose  of   that,    so  existing  as   personal    Property, 
'-'^pon  the  whole  of  this  Will,  considered  altogether,  and 
v^S^nJing  the  Testator  s  general  Scheme,   bis  principal 
^ect  was,  that  at  bis  Death  his  whole  real  Estate  was 
be  acted  upon,  and  dealt  with,  not  as  personal  Estato 
*"^  t.be  extended  Sense  of  that  Expression,  but  naj£3per 
^^/.  Bank  Annuities.     He  shews  an  Anxiety  to  relieve 
Trustees  from  every  Charge,  that  might  impede  the 
Purpose  of  converting  bis  Property  into  £3  per 
^^^t8,  excluding  any  Inference  in  favor  of  the  Heir. 
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ere  are  only  Two  Cases,  directly  applicable,  Malla^ 
Y.  Malfabar  (a),  and  Duivur  v.  Motteaux  (b) :  both 
ognized  by  the  Lord  Chancellor  in  Sheddon  v.  Goodrich 
tlie  Law  of  the  Court ;  and  much  stronger  in  favor  of  a 
ting  Trust  for  the  Heir,  from  a  merely  partial  Purpose. 
Will  in  Mallabar  v.  Mallabar  was  as  nearly  as  pos- 
parallel  to  this.  The  Conversion  being  com  pleat  by 
^^'^^  Effect  of  the  Will,  the  Question  is,  whether  it  is  not 
^^^lapeteut  to  the  Testator  to  act  upon  the  Property,  so 


Co;  For,  79- 

^OL.xvm. 


(bj  1  Ves.  320. 
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1811.  converted,  by  a  testamentary  Instrument,  not  having  Thxn^« 

Witnesses.    It  is  not  disputed,  that,  having  charged  '^Ime 
real  Estate  with  Debts  by  a  Will  duly  attested,  he  ncma^y 
GooDwiy.     exhaust  the  whole  by  Debts  afterwards  contracted ;  ^v-B.d 
that  has  been  extended  to  Legacies,  given  afterwards.    Iz^y 
an   unattested  |Instrnment,   'Legaciea*  being    once    wr^^ll 
charged  by  a   Will  duly  executed,    upon   BrudenelE       v. 
Bottghton(a),  Hannis  v.  Packer  (b),   and  Lord  Mct^ms- 
JieltTs  Opinion  in   Windham  v.  Cketxci/nd(c).    Ther^       it 
no  substantial  DistiiKtion  between  that  and  the  Cas^     ^f 
Residue;    tliough  the   Lord  Chancellor  in   Sheddotm        v. 
Goodrich  intimates,  that  no  Decision  has  gone  to 
Extent.     The  Residue  bequeathed  is  but  a  Legacy, 
ginally  undefined,  but  becoming  defined  by  withdrawrLvng 
what  is  taken  out  of  it ;  and  whether  the  Subject  of 
Bluest  is  ascertained  by  the  Amount  in  Figures,  or 
the  Proportion  it  bears  to  the  whole,  as  in  this  lii8ta]aL<e 
One-fourth,    can  make  no   Difference.    The   Princif^S^ 
stated   by  Lord   Alvanley  in   The  Attorney-General        ^• 
Ward  (d),  that,  the  Charge  being  once  well  made,  anott^^ 
Legatee   may  be   substituted  by  an  unattested  Codi^^^ 
reaches  tliis  Case.      In  Sheddon  v.   Goodrich  the  LtC^  ^ 
Chancellor  expresses  an  Opinion,  that,  tlie  Conversi-^^ 
having  taken  place,  an  unattested  Instrument  would  |>- 
the  Surplus,  if  the  Testator  considered  the  whole  as 
sonal   Property,   and  intended  to  pass  it  as  such  uib€=^^ 
those  Terms.       Tliis  residuary   Clause  is  expressed         ^. 
Terms,    legally   and  technically  applicable  to    perscFi 
Property :  die  Testator  clearly  meaning  to  pass  the 
lute  Interest,    does  not  use  any  Terms  of  Limitati* 
taking  Care  to  insert  the  necessary  \\'ord8  of  Limitatl^^^"' 
when  giving  real  or  Leasehold  Estate ;  clearly  shewing,  tJ^^ 
he  was  aware  of  the  Distinction ;  and  meant  a  Couversi^^^'' 

CaJ  a  Atk.  1>(»8,  »      (c)  1  Burr.  423. 

(b)  Amb.  5S(i.  (d)  Ante,  Vol.  III.  327- 
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t  and  out.     The  Conclusion  is^  that  this  Legatee  is  well  1  ftl  i. 

ystitut^d  by  the  Codicil  in  the  Room  of  her  deceased 
cher  as  to  the  Share,  which  would  have  lapsed. 


H9^0PER 
GOUDWIK. 


Sir  Samuel  Romilli/,  in  Reply. 

The  Lord  Chancellor  \h  Skeddon  v.  Goodrich  must 
i^e  meant  such  a  Conversion  of  real  Estate,  that  it 
»u1d  no  longer  go  as  such,  but  would  as  personal  Pro- 
rty  go  to  the  next  of  Kin ;  as  if  the  Testator  had  ex- 
^ssly  saidy  that,  if  he  should  not  dispose  of  it,  there 
>uld  be  no  resulting  Trust  for  the  Heir.  Here  is  no 
»re  Conversion  than  there  was  in  that  Case ;  which  can- 
t  be  distinguished :  a  Conversion  for  the  mere  Purpose 
paying  Legacies  and  Annuities,  expressly  given  to  Per- 
is named.  This  Codicil  therefore  can  have  no  Effect 
on  that,  which  arose  from  the  real  Estate.  The  Court 
I  declared,  it  will  no  farther  extend  these  Cases,  disre* 
rding  the  Provisions  of  the  Statute;  and  Sheddon  v. 
lodrich  is  a  clear,  direct,  Decision,  that  the  Case  of  a 
^sidue  does  not  fall  within  the  same  Reasoning,  which 
s  been  applied  to  particular  Legacies  by  Analogy  to  the 
Lse  of  Debts.  The  Court  is  now  required  to  extend  it 
a  new  Case,  always  considered  perfectly  distinct  from 
Lt  of  a  pecutiiary  Legacy:  a  Distinction  particularly 
irked  in  The  Aitortiei/'General  v.  Ward  (a).  From 
t  Instant  of  Peter  Kifis^toris  Death  this  was  so  much 
il  Estate,  not  affected  by  any  Will  the  Testator  had 
ide;  and  the  Consequence  is  clear,  that  no  subsequent 
:t  but  the  Execution  of  a  Will,  with  Three  Witnesses, 
uld  deprive  the  Heir  of  the  Benefit  of  that  resulting 
"ust,  according  to  Ackroyd  v.  Smithson  (b). 

(a)  Ante,  VqI  III.  327-  (bj  1  Bro,  C.  C.  503. 

M  d  The 
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ISll. 

The  Master  of  the  Rolls. 

The  first  Thing  to  be  considered  is,  what  would  becocsK 
of  the  Share  of  the  Produce  of  the  real  Estate,  intended 
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Ju!y  15.        for  Peter  Kington;  supposing,  the  Codicil  had  notbe^n 
made :  then  it  is  to  be  seen,  how  far  the  Codicil  can  aflfe^^t 
that  Share.    The  Direction  to  sell  the  real  Estate  is  iwt 
•  this  Case,  as  it  was  in  Skeddon  v.  Goodrich  (a)^  in  tta.^ 
V         first  Instance  absolute ;  and  witliout  any  Specitication  of 
the  Purpose,  for  which  the  Sale  was  to  be  made.    Tlis^ 
Purpose  however  distinctly  appears  in  the  immediately 
subsequent  Clause ;  which  declares  the  Trust,  upon  whicrli 
the  Purchase-money  of  the  real  Estate  ti*as  to  be  held.    It 
was  to  be  invested  in  «£3  per  Cents,  for  the  Purpose  of 
''  answering  and  pacing  and  contributing  towards  answer- 
'^  ing  and  paying  the  several  Annuities  and  Legacies  l>y 
"  this  my  Will  given  and  bequeathed,  and  to,  for,  or 
*'  upon,  no  other  Use,  Intent  or  Purpose  whatsoever." 

It  is  however  said,  that,  though  the  Testator  has  h^^ 
expressed  only  a  particular  Purpose,  there  are  Passages  i* 
the  Will,  which  import^  that  the  real  Estate  was  to    ^ 
converted  for  all  Intents  and  Purposes  into  personal.       ^^ 
says,  after  giving  several  Annuities,   '^  I  direct,  that     ^* 
"  whcJe  of    the    before  mentioned   Annuities    shall     "* 
'*  charged  upon  my  Capital  Stock  or  Fund  in  the  £S  Z^ 
^  Cent.  Consolidated  Annuities ;  and  when  and  as  tb^    *^ 
'*  veral  Annuitants  die,  that  so  much  of  the  Capita'     ** 
^  was  set  apart  for  such  Annuity,  except  otherwise   ^^ 
^'  posed  of  by  my  Will,  shall  immediately  after  the  I>e^"' 
*'  of  such  Annuitant  sink  into  and  become  a  Part  of   ^^^' 
"  residuary  personal  Estate;  and  be  transferred  by   ^^' 
*'  Executors  to  the  several  Persons  by  this  my  Will 
*^  titled  to  such  my  residuary  personal  Estate."     By 
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*  Clause,  after  giving  several  Legacies^  he  says,  ''  I 

0  direct,  that  the  whole  of  the  before  mentioned 
!gacies  shall  be  payable  out  of  my  aforesaid  Capital 
)ck  or  Fund  of  £3  per  Cent.  Consolidated  Bank 
inuitics,  at  the  End  of  One  Year  after  my  Decease ; 

1  also  in  case  any  of  the  said  Annuitants  or  Legatees 
ill  die  in  my  Life-time^  that  the  Stock  or  Fund^ 
ich  would  have  been  appropriated  for  the  Payment 
such  Annuitants  or  Legatees  respectively,  shall  sink 
>  my  residuary  personal  Estate;  and  be  transferred 
my  Decease  to  the  Persons  entitled  to  such  Estate 
this  my  Will,  save  and  except  where  the  Sums  ap- 
priatcd  or  given  to  stich  Annuitants  or  Legatees  are 
•r  their  several  and  respective  Deaths  otherwise  here- 
jfore  disposed  of." 


ISll 


lioOPKIt 

GooswiK. 


>rder  to  dra^v  any  Argument  from  these  Clauses,  it 

)e  first  assumed,  that,  when  he  speaks  of  his  Capital 

T  CeutSy  he   means,   not  the  Stock,  belonging  to 

f,  and  wiiicli  in  other  Parts  of  the  Will  he  states  to 

iding  in  his  Name,  but  that  future  Stock,  to  be 

sed  with  the   Produce  of  his  real  Estate  after  his 

,  in  the  Names  of  his  Trustees.     I  think,  there  is 

lour  for  that :  but,  supposing  it  otherwise,  it  would 

o  this  only ;  that  he  had  directed  his  real  Estate  to 

verted,  not  only  for  the  Annuitants  and  pecuniary 

es,  but  also  for  his  residuary  Legatees  under  that 

11 :  so  that  at  the  utmost  it  would  be  a  Conversion 

5  Purposes  of  his  Will,      In  jickroyd  v.  Smith-    Conversion  of 

,    and   other  Cases  of  that  Class,    there  was  no  real  Estate  into 

as  to  the  com  pleat  Conversion  for  all  the  Purposes  p<*rsonal  com- 

Will ;  and,  if  the  several  Legatees  liad  lived,  they  P*^**^  ^^^  »**  ^*»« 

have  taken  among  them  the  whole  Produce  of  the  !!"?^*^*  ^/  ^^* 

1     .^       .      ^      .•  11       ^^»11»  no^  for 

tate,  as  personal :  but  the  Question  was,  whether  ^j^^         ^ 

Kin  in  case  of 
(a J  1  Bt'o,  C.  C.  503,  Lapse. 
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there  was  a  Conversion  for  the  Benefit  of  any  Per 
who  could  not  claim  under  the  Will,  viz.  for  the  ncx 
Kin ;  and  it  was  held,  that  there  was  not.  In  the  Cas> 
Collins  V.  Wakeman(a)  there  was  an  express  Decl 
tion,  that  the  Money,  arising  from  the  Sale  of  the 
Estate,  should  be  considered  as  personal  Property :  yet 
Portion  of  it,  which  turned  out  to  be  eventually  un 
posed  of^  was  held  to  belong  to  the  Heir. 


Real  Estate 

• 

cannot  be  con- 
verted into  per- 
sonal by  Will 
so  as  to  enable 
the  Testator  to 
make  a  direct 
Disposition  of 
it  by  an  unat- 
tested Codicil. 


Considered  with  reference  to  the  Will  therefore 
Claim  of  the  Heir  to  the  Share,  lapsed  by  the  DeatI 
Peter  Kington  in  the  Testator's  Life,  could  not  posa 
be  disputed.  The  Authorities,  to  which  I  have  refer 
have  decided,  that  the  next  of  Kin  coiJd  not  take 
The  other  residuary  L^egatees  could  have  no  Claim 
they  were  Tenants  in  Common  of  their  Proportions  w 
out  Benefit  of  Survivorship. 

The  Question  then  is,  whether  the  unattested  Codic 
the-Sd  of  February,  1808,  has  disposed  of  his  Share, 
have  ahvays  understood,  that  an  unatttsted  Will  or  Co^ 
could  have  no  Operation  upon  the  Land,  or  the  Proc 
of  the  Land.  There  are  indeed  some  Expressions  in 
Report  of  Sheddon  v.  Goodrich,  which  seem  to  im 
that  a  Testator  may  consider  his  real  Estate  as  by 
W^ill  thrown  into  personalty :  so  that  he  could  act  i: 
it,  as  if  it  was  personal  Property :  but  I  cannot  cone 
any  such  Case ;  that  a  Person  can  enable  himself  to 
pose  of  his  real  Estate,  or  its  Produce,  by  any  o 
Sort  of  Will  than  the  Law  requires  to  pass  Land.  1 
Question  however  does  not  arise  here;  as  here  wa: 
Conversion,  except  for  the  Purposes  of  his  Will ; 
therefore  Sheddon  v.  Goodrich  is  a  direct  Autliority  a«^ 
the  Operation  of  this  Codicil  in  favor  of  the  Person 
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\^>^oni  the  Benefit  of  the  lapsed  Share  of  the  Residue  is 
bv    ll^at  Codicil  given. 

-A.  11  Attempt  was  made  to  raise  an  Argument  from  the 
Crises  of  BrudeneU  v.  Boughton(a)y  and  The  Attorney^ 
S-^^i€^al  V.  IVard(b),  and  it  was  said,  that,  if  a  Legacy, 
charged  upon  Land,  can  be  given  by  an  unattested  Codicil, 
wliy  not  likewise  a  Part  of  the  Produce*  of  the   Land  ? 
To  that  I  answer,  that  llie  Line  has  always  been  drawn 
between  Legacies,  charged  upon  the  Land  as  an  auxiliary 
Ftind,  and  a  Portion  of  the  Land  itself,  or  the  Produce 
pf  the   Land,  when  directed  to  be  sold.     Tlie  Principle 
^f     these   Cases   may   perhaps   be   disputable:     but  the 
Judges,  by*  whom  they  were  decided,  did  expressly  de- 
dare,  that  with  regard  to  a  Charge  upon  Land  only,  and 
l>y  consequence  to  the  Produce  of  it,  a  Devise  cannot  be 
nnade  or  altered  but  by  a  Will,  executed  according  to  the 
Statute. 

Aly  Opinion  therefore  is,  that  the  Codicil  in  this  Case 
'^^s  no  Effect  whatsoever  upon  die  lapsed  Share,  intended 
^or  J^eter  Kinnton :  but  it  belongs  to  the  Heir  at  Law. 


1811. 

HoOP£R 

tJ. 
GoODWtSC. 


Distinction 
between  Lega- 
cies, charged 
on  the  Land  as 
an  auxiliary 
Fund, and  a 
Portion  of  the 
Land,  or  its 

Produce,  when 
directed  to  be 
sold.     An  un- 
attested Paper 
has  Kffcct  in 
the  former 
Case :  not  in 
the  latter. 


Co)  2  Ath  C68. 


(b)  Ante,  Vol.  III.  327» 
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LOWES  V.  HACKWARD. 


right  Heir. 
A  Will,  exe- 
cutcd  on  the 


Copyhold  n^HOMAS  Hackward,    being    seised    of   customa 

conveyed  on  j^nds  at   Weardak  in  the  County  of  Durkanh,   by 

Trust  to  sell :     in^jenjures,  dated  the  50th  of  October,  1800,  conveyed  to 

1-    J         J  n    .  his  Nephew  Thomas  Ilacknard  and  John  Lowes,  their 
be  deemed  Part  tt  •  •  •     ¥-        /  i 

of  his  Dcreonal    "^^'**  **"^  Assigns,  to  hold  unto  and  to  the  Use  of  them. 

Estate  and  in     ^^^^  Heirs  and   Assigns,    upon  Trust   to    permit  him. 

Trust  for  sueh    Thomas  Hackward  the  elder,    to  have  and  to  take  tb 

Uses  as  he  Kents,  Issues,  and  Profits,  during  his  Life  ;  and  from  and 

should  by  Deed  immediately  after  his  Death,  as  to  a  Part,  called  the  Lo 
or  Will  ap.         jpi^i^^  ij^  rj,j.^3j  f^j.  ^jg  j^ j^,^^  g^^^j^  1^^^..^^^  ^^  j^^lj  y^^ 

Vv  ..   ',   /.     . .     ^^^  to  the  Use  of  her,  her  Heirs  and  Assigns  for  ever 
Detaultforhis  ...  .  ,»        r       i 

paying  the  ancient  and  customary  hent  tor  the  same  ;  an 

as  to  all  other  his  customary  Premises  thereby  conveyed 
upon  Trust  to  sell;  and  that  the  Money  to  arise  by  sue 
same  Day,  but  respective  Sale  and  Sales,  and  the  clear,  yearly.  Rent 
not  referring  to  and  Profits,  which  might  arise  from  the  said  several  Estate; 
the  Deed,  di-  ^^^  Premises,  should  be  deemed,  become,  aud  be  take 
re  ing  a  ae  ^^  ^j^^  ^^j^  Thomas  Hackward,  the  Nephew,  and  Joh..— 
p  •    J     Lozees,  their  Heirs  and  Assigns,  as  Part  of  the  pcrsonalS^ 

disposiniy  of  the  Estate  and  Effects  of  the  said  Thomas  Hackuard  lb 
personal  Estate  eider ;  and  that  the  same  should  be  in  Trust  and  to  an 
in  general  for  such  Use  and  Uses  as  the  said   T^homas  Hackwa 

Terms,  held        the  elder  should  in  and  by  any  Deed  or  Deeds,  Writing 

or  Writings,  under  his  Hand  and  Seal,  attested  by  Two 
or   more  credible    Witnesses,   or    by   his  last   Will    an 
Testament  in  Writing,  to  be  by  him  signed,  sealed,  an 
published,  and  declared,    in  the    Presence    of  Three  o 
more  Witnesses,  direct,  limit,  give;   bequeath,  devise  oi 
appoint,    of    and  concernnig  the  same;    and  in  defaul 

subsequent  In-    guch  Direction,    Declaration,    Gilt,  Devise  or  Beqttest 
strument  de- 
clared ;  if  the  Estate  was  converted. 


not  applicable 
to  the  Estate, 
conveyed  by  the 
Deed  ;  which 
went  to  the 
Heir;  no  Use 
beiiii;  by  the 
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that  the  same  Premises  should  be  in  Trust  for  the 
t  Heirs  of  the  said  Thomas  Uackward  the  elder^ 
her  or  their.  Heirs  or  Assigns  for  ever. 


'homas  Uackward  the  elder,  by  his  Will,  of  the  same 
,  duly  executed,  and  attested  by  Three  Witnesses, 
certain  Leasehold  Estates,  and  .1200,  secured  on  a 
npike,  to  Hackward  the  Nephew,  and  Lowes,  in 
ust  to  sell ;  and  he  gave  and  bequeathed  all  his  personal 
and  Effects  whatsoever,  except  as  herein-after  men- 
i^ed,  to  them,  their  Executors,  Administrators,  and  As- 
i^T^s,  upon  Trust  as  soon  as  convenient  after  his  JDeath  to 
in  and  receive  all  Debts  ;  and  to  place  the  Money  out 
interest  upon  good  real  or  personal  Securities  and 
receive  thfe" Interest,  &:c.  and  pay,  apply  and  dispose  of 
-Interest  Money  in  Manner  following ;  and  he  gave  the 
'^t  Money  of  all  his  principal  Sums,  so  to  be  received 
"y  his  said  Trustees,  their  Executors,  or  Administrators, 
^^»id  put  out  on  r§al  or  personal  Security,  as  aforesaid,  unto 
*^*3  Sister  Martf  Henderson,  the  Plaintiff  Sarah  Lowes, 
^ii«i  his  Nephew  Thomas  Uackward,  for  their  natural 
-*-^ve8,  equally  to  be  divided  amongst  thtm.  Share  and 
^l*^re  alike ;  with  a  Direction  upon  the  respective  Deaths 
^ach  to  call  in,  and  pay  and  apply.  One-third  of  the 
^^Acipal  among  the  Sons  and  Daughters  of  each,  Share 
Share  alike. 


1811. 

^^^"^ 

^  Lowes 

liACKWAaO. 


*5lie  Testator  died  on  the  5th  of  November,  1803; 
^^^ving  his  Nephew  Thomas  Uackward,  liis  Heir  at  Law, 
tbe  Plaintiff  Sarah  Lowes  and  the  Defendant  Mary 
^^iderson,  his  only  Sisters,  surviving  him. 

.The  Bill  prayed,  that  the  Deed  may  be  declared  a  good 
^^^tiveyauce  of  the  customary   Estate,   upon  the  Trusts 
Herein  exprcAsed;  and  that  the  beneficial  Literest  in  the 
*-ssla.ies,  or  the  Money  to  arise  by  the  Sale,  may  be  de- 
clared 
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1811.  clared  to  have  passed  by  the  Bequest  of  the  Residue  c 

the  personal  Estate,  contained  in  the  Will. 

The  Decree,  pronounced  at  the  E0//5  on  the  15th  c 
December,  1808,  declared,  that  according  to  the  tru 
Construction*  of  the  Will  the  beneficial  Interest  in  th 
customary  Estate,  conveyed  in  Trust  to  sell,  or  the  Mone 
to  arise  by  Sale  thereof,  did  not  pass  by  the  Bequest  c 
the  Residue  of  the  Testator's  personal  Estate ;  reservin 
the  Consideration,  whether  the  said  customary  Estates^  0 
the  Money  arising  by  Sale  thereof,  are  liable  to  the  Pa; 
ment  of  the  Testator's  Debts;  directing  an  Account  an« 
Inquiry  accordingly. 

A  Petition  of  Appeal  was  presented  from  so  much  0 
the  Decree  as  declared,  that  the  beneficial  Interest  did  no 
pass  by  the  Bequest  of  the  Residue;  insisting,  that  th 
Deed  of  Trust  was  a  good  and  sufficient  Conveyance  c 
the  customary  Estates ;  and  that  the  beneficial  Interest  i 
the  Estates,  conveyed  in  Trust  to  sell,  or  the  Money  t 
arise  by  the  Sale,  passed  by  the  Bequest  of  the  Residu 
of  the  personal  Estate,  contained  in  the  Will ;  and  that  th 
Plaintifi^s  may  be  declared  entitled  accordingly. 

Mr.  Hart,  and  Mr.  Cooke,  for  the  Appellants,  con 
tended^  that  these  Instruments,  executed  on  the  same  Da^ 
and  for  the  same  Purpose,  to  make  a  Disposition  of  A 
Estate,  must  receive  the  same  Construction,  and  be  rea 
as  explaining  each  other ;  and  upon  the  true  Constructio 
of  both  the  Intent  appeared  to  pass  all,  that  in  aiiy  Shap 
could  be  considered  as  personal  Estate. 

Sir  Samuel  Romilly,  and  Mr.  Belt,  in  support  of  th 
Decree,  mainUuned,  that  there  was  no  Conversion  aguiy 
the  Heir. 


Th 
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The  Lord  Chancellor. 

E  do  not  think,  that  the  Authorities  alluded  to  apply 
«ely  to  this.  Where  a  Person,  having  a  Power  to  dis- 
se  of  the  personal  Estate  of  another,  by  his  Will  be- 
Baths  his  personal  Estate,  describing  it  as  his  own, 
t  as  that  of  the  Author  of  the  Power,  that  primA  fade 
v^iot  an  Execution  of  the  Power:  but  this  lestator  states 
f  >ressly  by  a  Deed,  executed  on  the  same  Day  as  his 
i.!l,  that  the  Money  to  arise  by  the  Sale  of  this  Estate 
t-o  be  considered  ns  his  personal  Estate.  1'he  Question 
t^refore  is,  whether  he  has  disposed  of  this,  which  had 
become  Part  of  his  personal  Estate.  If  it  is  by  the 
ed  converted  into  personal  Property,  and  given  awaj 
the  Will,  the  Heir  is  disappointed:  if  on  the  other 
nd,  being  converted  it  is  not  disposed  of  by  the  Will, 
^  Money  arising  from  the  Sale  of  the  Estate ;  and  for 
^nt  of  Appointment  belongs  to  the  Heir ;  who  has  a 
ght  to  say,  that  it  shall  remain  Land. 


If  the  Testator  had,  as  I  think  he  meant  to  do,  recited 

*^  is  Deed,  and  referred  to  it,  so  as  to  entitle  me  to  con- 

^^er  it  as  Part  of  his  Will,  there  would  be  no  Difficulty : 
¥         •  .... 

^^l4t,  construmg  the  Wi]l,  when  I  find  a  Subject,  which  is 

^^  be  taken  to  be  Part  of  his  personal  Estate,  I  must  see 


^t     i 


hat  Disposition  the  Will  makes  of  any  Thing,  that  can 

^«^1  under  that  Description  of  personal  Estate ;  and  this 

>Vill  has  no   Reference  whatsoever  to   that  Deed.    'The 

ftrst  Part  says  nothing  as  to  the  Direction  of  those  Sums, 

to  arise  from  the  Sale   of  the  Estate,  conveyed   by  the 

X)eed ;  but  is  expressly  confined  to  the  Leasehold  Estates, 

and  the  Turnpike  Bond,  directed  to  be  sold.     If  therefore 

this  Copyhold  Estate  is  to  be  considered  as  by  force  of 

the  Deed  having  become  Part  of  the  personal  Estate,  the 

Disposition  of  it  as  personal  Property,  nmst  be  found  in 

some  subsequent  Clause  of  the  Will ;  and  if  there  is  no 

such 


1811. 
•    Lowes 
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1811.  such  Disposition,  the  Title  to  this  Property  must  go  ac« 

S^^^  cording  to  the  Deed.     The  Words  of  Exception,  "  » 

"  hereinafter  mentioned,"  give  Reason  to  suppose,  thai 

Hackward.    u"^®r  ^®  general  Description  of  his  personal  Estate  and 

Effects  be  did  include  Things  not  enumerated  in  this  spe- 
cial  Tnist :  but  then  it  turns  round  to  this ;  whether,  if  be 
has  not  subsequently  expressed  the  Purpose,  attending  to 
what  follows  the  Effect  is  not^  that,  though  included  undei 
that  general  Description  "  personal  Estate  and  Elffects,*^ 
it  is  to  be  disposed  of  as  personal  Property,  given  upon 
Trusts,  which  are  not  declared.  The  Deed  not  being 
recited  or  referred  to  by  the  Will,  the  Direction  to  place 
out  the  Money  can  only  mean  the  Money  arising  from 
such  Sale  as  is  directed  by  that  Will,  the  Leasehold 
Estates  and  Turnpike  Security. 

Taking  this  therefore  to  be  Part  of  the  Testator's  per- 
sonal Estate,  and  believing,  tliat  he  meant  to  dispose  of  it, 
I  have  no  Right  to  conjecture,  that  the  Will  does  dispose 
of  that,  which  in  Terms  is  not  disposed  of;  and  the  Re- 
sult is,  that,  if  it  remains  real.  Estate,  it  belongs  to  his 
Heir ;  and  if  it  is  converted  into  personal  E.^^tate,  it  is  his 
personal  Estate,  given  to  the  Uses,  to  which  he  shall  ap- 
point his  personal  Estate ;  and,  no  Uses  being  declared, 
it  is  his  personal  Estate,  to  go  as  is  directed  by  the  Deed 
as  to  the  said  Money,  to  arise  from  the  Sale  of  this 
Estate :  that  is  to  go  to  his  right  Heir ;  who  has  a  Right 
to  say,  he  will  take  it  as  Land  or  Money. 
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Rolls. 
LEYSON  r.  PARSONS.  jug.'i 

^  I    "'HE  Bill,   filled  by  the  Vicar  of  Cadoxton,  near    Annual  Pay 
X-  Heathy  in  the  Coiihty  of  Glamorgan^   against  an  mcntof  icf.  by 

Occ^a  j>ier  of  Lands  in  the  Parish,  prayed  an  Account  of  ^?^^  Occupier 
Tiil"»^s  ;  claiming  by  some  ancient  Endowment,  Usage,        Tithe  of 
Ciistiora,    Prescription,   or  otherwise.   Tithes  of  Wood,  !i**^,'  ^  ^^"^ 
Hay,     Mills,  Calves,  Pigs,  Colts,    Kids,  Turnips,   Pota-  ultl'^.^^^ 
toes.     Honey,  Gardens,    Eggs,    Poultry,    and  all  Easter     Modus  for 
Ofiferings,  due  and  payable  within  the  said  Parish,  &c.        Turnips  bad- 

bcing  of  too 
The  Defendant  by  his  Answer  stated  the  Manner  of  recent  Intro- 
accounting  and  paying  for  Tithes  from  Time  immemorial,  ^"^^io*^  into 
either   in  Kind  or  by  Composition  of  all   the   Articles  ^^"'  Country  to 

stated  in  the  Bill :  and  as  the  Payment  in  lieu  of  Titlie  of    - .  .  , 

«   _  .      .  ofimmemonal 

wl  Hay,  made  and  carried  in  and  from  any  of  such  Lands  Usage, 
w  the  Tenure  of  such  Occupier,  be  the  Quantity  great  or 
'^^ll,  as  well  for  Two  or  more  Farms  or  Tenements,  as 
»or  One,  the  annual  Value  of  id:  also  for  every  Garden 
^  Keld,  sown  with  Turnip  Seed,  and  for  all  Turnips 
P'owing  thereon,  the  like  Sum  of  Irf,  without  Reference 
*^  the  Quantities  thereof  respectively  growing,  had,  or 
"^*^en  by  such  Occupier. 

-Tile  Plaintiff  by  Amendn>ent  abandoned  his  Claim  as 

^U   the  Articles  except  Hay  and  Turnips ;  and  having 

1^^ plied  to  the  Answer,  the  Defendant  went  into  Evidence 

^?  **tipport  of  the  Modus  he  all  edged ;  producing  a  Ter- 

^^^  Under  the  Hand  of  a  former  V^icar;  and  proving  as 

*'*^\iibits  at  the  Hearing,  the  Office  Copies  of  the  Bill, 

•^^iJwer,  and  Depositions  in  a  Cause  of  John  v.   IV il-^ 

'^^^(a)f  upon  a  Bill  for  Tithes  in  the  same  Parish. 

fa)  In  tlic  Court  of  Exchequer,  I691. 

Jlr. 
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Lktsoit 

PAR50VS. 


CASES  IN  CHANCERY. 

Mr.  Richards,  and  Mr.  Lewis,  for  the  PlaindflF:  Si 
Samuel  Romilly,  Mr.  Bevan,  and  Mr.  ffeys,  for  th 
Defendant* 


«■■ 


TAe  Master  of  the  Rolls^ 

From  the  Manner  in  which  the  Bill  was  amended  aftc 
the  Answer,  it  is  a  little  Difficult  to  know  what  is  i 
Issue ;  and  consequently  what  is  the  Point  to  be  detei 
rained.  The  Plaintiff  first  set  forth  his  Right  as  Vicai 
to  the  Tithes  of  a  great  Variety  .of  Articles;  and  the 
states^  that  the  Defendant  had  upon  his  Farm  all  the  enu 
merated  Articles ;  that  the  Tithes  were  subtracted ;  an 
the  Bill  prays  an  Account,  and  Payment,  of  the  Valu 
of  the  Tithes  subtracted.  By  Amendment  the  State  c 
his  Right  is  narrowed  by  striking  out  Wood,  Potatoe 
and  Agistment ;  and  then  his  CIsdm  is  to  be  entitled  t 
Tidie  of  Hay,  Mills,  Calves,  Pigs,  Colls,  &c. :  ba 
when  he  proceeds  to  state  what  titheable  Matters  di 
Defendant  had,  he  strikes  out  all  except  Hay  and  Tiu 
nips.  In  that  State  of  tlie  Record  I  wish  to  know  whethi 
I  have  any  Thing  to  determine  but  the  Right  to  the  Titfa 
of  Hay  and  Turnips. 


It  was  admitted  at  the  Bar,  that  the  Plaintiff's  Clui 
was  reduced  to  those  Two  Articles. 


.7%c  Master  of  the  Rolls. 

A  Modus  is  alledged  as  to  both.  As  to  tliat  for  Hfl" 
on  comparing  the  Manner  in  which  it  is  laid,  with  that  i 
Bennet  v.  Read  (a),    there  is  no  Distinction   bet  wee 


(a J  J  Anstr.  322. 


then 
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In  each  Case  a  Custom  is  alledged  in  the  Parish 

every  Occupier  to  pay  a  particular  Sum  in  lieu  of  all 

T^t.he.     The  Quantity   is  therefore  immaterial.     If  that 

C^SLSG  is  to  be  distinguished  from  Traves  v.  Oxton  (a),  so 

is   1.111  s  in  the  same  Manner:  if  those  Cases  are  not  to  be 

distinguished^    Bennet  v.  Read  being    the  more  recent 

Cs^SG,  I  ought  to  follow  it ;  and  upon  that  Authority  to 

hold  that  this  is  a  good  Modus :  but  the  Vicar  is  entitled 

to   sax  Issue,  if  he  chooses. 


17i 


1811. 
Letsoic 

V. 

Paesons* 


JSlB  to  Turnips^  the  Modus  is  bad ;  as  that  is  an  Article 
K^f  too  recent  Introduction  into  this  Country  to  be  the 
S^ibject  of  immemorial  Usage. 


^n  Issue  was  afterwards  directed  upon  the  Application 
^  the  Plaintiff. 

(a J  I  Anstr.  30vS.     Gii//.  1066. 


MORISON  V.  TURNOUR. 


1811, 
Aug.  2.  11. 


j    ^HE  Bill  stated,  that  the  Plaintiff,  being  possessed     Bill  for  spcci- 

"^        of  a  Leasehold  House,  at  Esher,  employed  George  fic  Perform- 

^^^^by  to  sell  it  widi  the  Furniture  and  Fixtures,  vho  ^ncc.     Plea  to 

the  Relief,  and 

to  the  Discovery,  except  (stating  the  Particulars)  of  the  Statute  of 
Frauds,  with  an  Averment,  that  there  was  no  Contract  in  Writing, 
fiigncd,  &c.  unless  the  Note  in  the  Bill  mentioned  can  be  so  considered, 
and  for  Answer  (as  to  the  excepted  Particulars)  admitting  tITe  Note, 
&c.  over-ruled,  as  tendering  an  immaterial  Issue. 

Whether  a  Note,  written  in  the  Third  Person,  "  Mr.  T,  proposes," 
6cc,  (making  an  Ofier  to  purchase)  being  accepted,  amounts  to  a  Con- 
tract in  Writing  signed,  wlthjn  the  Statute  of  Frauds,  Quctre  f 

entered 


176 


CASES  IN  CHANCERY. 


1811. 
MoRisoir 

V, 
TURNOUR. 


entered  into  a  Treaty  with  the  Defendant'  for  the  Sale^ 
and  liio  Defendant  wrote  and  sent  the  following  Note 

Cvobby  : 

*'  Mr.  Tumour  has  again  seen  Esher  Hill  Cottage 
"  and  wishes  to  know,  if  the  Owner  of  the  Lease  wi 
"  take  for  Lease,  Furniture,  Fixtures,  8cc.  and  the  StocIZ 
*'  of  the  Garden,  in  short  for  the  whole  Place,  as  it  no 
'*  stands,  .£^300,  subject  to  Mr.   Turnour\  Attorney  a 
*'  proving  of   the   Tenure,    by  which  it  is  held. 
*'  Woman,  who  shews  the  House,  says,  that  Dr.  'Mon 
*^  9on  has  taken  away,    since  the   Inventory  was  ma* 
*'  these  Articles :  a  Chest  of  Drawers,  Stair  Carpet^ 
rounds  ditto,  and  all  the  Window  Curtains,  except  th 
in  the  Nursery.     This,  and  the  State  of  Repairs  i 
'*  duces  him  to  make  the  present  Offer.     He  will  \rt 
'^  immediate  Possession,  and  to  have  the  Fruit  and.  Veg< 
"  ables  left  on  the  Premises.     6,  York  Street ^  Port 
"  Square,  10th  October,  1810." 


€€ 


€1 


Tlie  Bill  farther  istated,  that  Crosby  by  a  Letter 
cepted  the  said  Terms  on  the  Part  of  the  Plaintiff;  a 
agreed,  that  the  Kent  should  commence  from  Michaeln^ 
preceding.     Crosby ,    on   the    ISth  of  October,    by  tl 
Defendant's  Direction,  sent  the  original  Lease  and 
Assignments  to  his  Solicitor ;  who  returned  them  with  ti 
Draft  of  the  Agreement;    requesting,  that  it  should 
returned  on  Monday ;  and  stating,  that  Mr.  Tumour  h 
appointed  to  meet  Mr.   Crosby  on  Tuesday  to  sign  t 
Agreement.     Tlie  Draft  was  returned  accordingly;  a 
the  Appointment  assented  to :  but  the  Defendant  did  m<^^ 
attend ;  and  afterwards  declined  signing  the  Agreement. 

Hie  Bill  prayed  a  specific  Performance. 

Tlie  Defendant  as  to  the  whole  of  the  Relief,  und  as 

to 


Y€ 
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Co  the  wbole  of  the  Discover^-,  except,  whether  the  Plain- 
did  not  authorise  Crosby  to  sell  the  House,  and  write 
:b  Letter,  and  receive  the  Answer,  as  in  the  Bill  meii- 
tioiicd^  and  whether  such  Letter  is  not  now,  or  was  not. 
lately,  and  when  last^  in  the  Custody  or  Power  of  the 
I>efeDdant,  pleaded  in  Bar  the  Statute  of  Frauds  ("a^; 
a%*erring,  that  no  Contract  or  Agreement,  or  Note  of 
Agreement,  was  in  Writing  signed  by  the  Defendaat^ 
any  Person  thereunto  by  him  lawfully  authorizefl, 
^^n^itfiin  the  Meaning  of  the  Act,  unless  the  Note  of  the 
lOth  of  Oclobeff  1810,  in  the  Bill  mentioned  can  be  ^o, 
^onaidoied;  and  for  Answer  to  the  rest  of  the  Bill  he- 
Ueves,  that  the  Plaintiff  authorised  Crosby,  &c.  aud  ad* 
writing  the  Letter,  and  receiving  the  Answer*. 


1811. 

MORISON 

v.. 
TuaKou&4 


Sir  Samuel  Romilly^  and  Mr.  Spranger,  in  support 
^^  tbc  Plea. 


TTo  meet  the  Objection  from  the  Statute  of  Frauds  the 

Sreement  must  be  in  Writing,  signed;  and  a  mere  Note, 

^^^^tten  in  the  Third  Person,  cannot  be  considered  an 

'^Si'cement  with  the  requisite  Signature ;  which  means  the 

^iibscription  of  his  Name  in  Testimony  of  his  Assent. 

I>on  one  Species  of  Instrument,   a  Will  of  personal 

te,  it  has  been  held  in  the  Spiritual  Court,  that  the 

^^ame  in  the  Beginning  of  the  Will  is  a  sufficient  Authen* 

^^^tion  of  that  Instrument  as  the  Testator's  Will :  but 

^^bat  Analogy  has  that?    There  is  no  Signature  required 

^y  Statute;  and  the  Case  has  not  occurred  of  a  Devise, 

^"^ithout  any  Signature  subscribed,  but  beginning  with  the 

'^^tten  Declaration  of  the  Devisor,  that  it  is  his  Will, 

^>k1  Three  Witnesses  attesting  that  Act.    In  the  Case  of 

Sfoiei  ▼.  Moore  (b)  the  Court  of  Exchequer  intimate  an 

fa;  Stat.  29  C*.  2.  c.  3.  (bj  1  P.  Will.  771.    Mr. 

Cwr's  Note  (1). 

^»         V0L.XVIIL  N  Opmion, 


w  Cases  in  chancery. 

1^11.  Opinion^  generally  as  to.  any  Instrumeiity  thattfie  Name^ 

^f^^"^"^^^  if  inserted  in  soch  a  Manner  as  to  have  tlie  Effect  of  giv* 

ing  Authenticity  to  the  whole  Instrument,  in  any  Part  ai 

TVavour.      ^^''  ^  ^^  ^^  ^"^>  wouM  be  a  good  Execution  vridiia 

die  Statute;  putting,  as  an  Instance,  the  formal  latto- 
duction  to  a  Will :  but  there  is  no  such  Decision ;  and^  if 
a  loose  Note  of  this  Kind,  in  the  Tliird  Person,  with  bo 
De^n  to  authenticate  by  Signature  what  was  written,  can 
have  this  Effect,  the  whole  End  of  the  Statute  is  dona 
away.    This  Paper,  if  it  had  been  signed,  can  hardly  be 

^  considercfd  as  a  Proposal,  which,  if  accepted,  would  faiiKl 
the  Party  making  it*     ft  is  rather  an  Inquiry,  pre^oua  to 

'  Proposal ;  and  die  Offer,  spoken  of  in  the .  latter  Part, 
must  be  taken  with  reference  to  the  rest,  as  an  Offini 
that  he  m^t  be  disposed  to  make;  that  £300  is  the 
litmostbe  witl  offer;  afid  therefore  inquiring*,  previously^ 
whether  diat  O0er  would  be  accepted;  as  otherwise  il 
would  be  useless  to  make  it.  Upon  the  Construction 
of '  the  whole  Note  that  is  the  clear  Import;  *aiid  not  ■ 
bidding  Eogagancn^ 

•  •      -    • 

<  Mr.  Hart,  «mI  Mr.  Hall,  for  the  Pbuntifil 

'  This  Plea  is  liabl<(^  to  Objections  of  Form:  1^  iB! 
atteibpting  to  cover  the  whole  Rdief,  but  not  die  whd^ 
Discovery,  though  incident  to  th^  Relief.  In  the  Casiec 
WilUamy'  Olive  a  Demurred  to  Part  of  the  Biscovetf 
of  iJPedigjree  aind'Titlb,  and  to  the  Relief,  your  LordahK^ 
hdiif,  that  th'oi^W  the  Pefenilaht  might  have  denmrral  r^ 
the  whole  Invovclry,  yet  having  given  Part,  be  was  Ikiitii^ 
to  g^e  the  rest,  -And  to  plead  to  the  Relief;:  obsarving  ia 
Answer  to  the  Objection,  that  he  niight  sul|ject  himself  to 

•  •  •  •  •         • 

penal  Cons^iienceH,  that  h6  might  protect  himself  fitim 
that  by/specipl  Demurrer.  This  is  a  Sort  of  argumenta- 
tive  Plea;  jiutting.  BypothieticaUy  what  buglit  to  hsive.i^ 
peared  by  positive  Averment ;  and  the  partiij  Discoveky 

.     .  given 
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gken  is  tW  v€iry  Thitig/ that  ought  to  have  been  denied  by 
the  Assertion,  that  no  Agreement  was  signed.  Where  the 
Plea  niight  covi^r  the  Whole,  it  is  over-ruled  by  answering 
any  Part:  Blackei  v.  Lafiglands(a),  Another  Objec- 
^ion  of  Form  is,  that  the  Defendant  shoiild  point  out  the 
specific  Part,  to  the  Discovery  of  which  he  objects ;  and 
»K)t,  putting  it  as  a  Plea  to  the  whole  of  the  Discovery; 
'with  an  Exception,  compel  the-  Coiirt  to  look  through 
t!be  whole  Bill. 
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Wll. 


"MottrBov 

TvftN0V&< 


9d.  As  to  the  Substance  of  this  Plea  thd  Forni,  required 

liyllie  Statute,  is  complied  with,  and  its  Object  secured. 

By  Evidence  in  Writing,  signed  by  the  Party;  guarding^ 

aigiinst  the  Fraud  and  Perjury,  to  which  parol  Transac- 

tionB  are  liable;  and  the  Distinctions  of  this  Case  are 

Merely  formal.    The  Effect  of  this  Note  is  direct  Pro« 

posaly  waiting  only  for  Acceptance  to  constitute  Agree* 

'■tent.    That  a  mere  Letter  will  bind  as  aA  Agreement, 

^aa^  held  clearly  in  Tamney  v.  CrMthh'(b);   and  the 

•bfiect  of  it  is  not  destroyed  by  proceeding  tof^'vds  t  mont 

^^^^nnal  Agreement.    The  Name,  as  inserted  in  the' Be* 

SUtniog  of  this  Note,  gives  Authenticity  to  everjr  Part  of 

^  equally  as  the  Subscription  of  a  Lett^.    The  Place, 

^^Hi  Mannief;  Of  Signature^  whether  witb  tlw  Chybtias 

^^me,  at  length,  abridged,  or  the  meire  InitisA,  areCir* 

^Umstances  of  little  Importance.    Upon  the  Clause  of 

^^  Statute,   regulating  Devises,   which. makea  sigoing 

^•aential,  this  Qt^ftion  has  occurred  (  tha  Devisor^himielf 

^ritiiig  hit  Will,  contmimng  bis  Name,  wiib  no  Stgnaiure 

-tttbscribed,.  but  sealing  only,  that  is  a  good  Execution: 

i^^mayne  li.  Sianley(c):  wftupoa^Gtowai,  tbateeaU 


fkj  1  ifiMfr.  14.  fc}  I  Lto.  1.    See  &ray^ 

,  (b}  t'Bro.   C.  C.    l€l.  mou  v.  ^JtOnson,  S:V^45^ 

SIS.    For$ter  v.  Hak^  Ante,  Ellis  v.  Smith,  Ante,  Vol.  I. 

iVoJ.  III.  69S*  XU 

JI  a  Jng 


ISO 


CASES  IN  chancery: 


IftJl. 


Moaiabv 

r. 

TlT»!fOUR« 


ing  is  equivalent  to  signing ;  M'hlch  occasioned  a 
ence  of  Opinion ;  but  upon  the  Name  appearing  in  the 
WilL  The  Result  of  all  the  Authorities,  concluding 
with  Stokes  V.  Moore,  is,  that  the  Signature,  found  in 
any  Part  of  an  Instrument,  as  the  Mark  or  Token  au* 
dienticating  the  whole,  is  sufficient. 


Sr  Samuel  RomiUjf,  in  Reply, 

It  was  vety  difficult  to  frame  a  Plea  to  this  Bill.  The 
Question  upoii  thii  Re<^rd  is,  whether  the  Paper,'  wiiitfa 
the  Defendant  admit!  he  has  written,  is  binding  within 
the  Statute ;  meaning  to  insist,  tliat  the  Signature  required 
is  in  the  first  Person,  with  both  Names ;  and  he  has  done 
no  such  Act.  Thb^Defence  cannot  be  made  by  Plea,  ii 
not  in  this  Forou  This  resembles  those  Cases,  where  die 
Pkindff,  anticipating  die  Defence,  endeavours  to  get  rid 
of  it,  setting  up  Circumstances  in  Answer;  as  upon  the 
Plea  of  a  stated  Account ("a^^  a  Reledse,  or  Award:  in 
such  Caic^  th6  Plea  is  not  over-ruled  by  the  Answer  j 
^liiicb  is  essentiail  to  support  the  Plea,  and  diis  is  a  Plea  ol 
the  same  Nature  lis  diose.  The  Bill,  sU^Ung  the  particulai 
Writing  alledged  to  amount  to  a  Contract,  does  not  pio- 
ce^d  to  atser^  that  there  was  no  other  written  Agreementj 
^diich  woukl  have  let  in  a  Demurrer. 


.  A  Man,  thia  ^describiog  hiibself:  in.  th^  Tliird  Person, 
has  never'  been  decided  to  have  signed,  withi^  the  j^ctpi 
Parliament;  which  requires,  a  Sigtiature  as  atjt^tiqg  wtuil 
he  has  Written.  It  is  not  neoessary,  to  sign,  i^.as  |io,!4gn^ 
nent:  but  ha  must  flirn».  In  the  Ins^mce  pf.tbe  Wif! 
the  Name,  thou^  in  the-  B^inning,  aMUien)ic^Q^  ^ihi 
whole  Inktruinent  as  thai,  by  which  the  Testator  meant  ti 
abide  as  4us  WiU ; ;  wl^icb  is  ym^di^erant  (roth  ^  Nam- 


(a)  Jdiif.  2^8, 


* 


cccurrui 
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xurriiig  in  the  Third  Person.  Lemayne  v.  Stanley  (a),  1811. 
to  the  second  Point,  that  sealing  is  equivalent  to  sign- 
g,  has  certainly  been  over-ruled;  and  the  Case  has 
jver  yet  occurred  of  a  Testator  calling  in  Witnesses  to  Turnovh. 
e  him  begin,  instead  of  conclude,  his  Will :  nor  is  so 
igular  a  Mode  of  Execution  likely  to  occur.  The 
9urt  will  attend  to  the  great  Mischief  of  departing 
rther  from  the  Provisions  of  this  Statute^  and  of  en- 
uraging  Suits  for  specific  Performance  upon  loost 
emorandums^  aiid  Subjects  of  small  Value. 


The  Lord  Chancellor. 

It  b  extremely  clear,  that^^  if  this  Letter  a^d  the  An-      August  5. 

sr  to  it  do  not  amount  to  an  Agreement,  taking  this 

se  out  of  the  Stat^te,  the  subsequent  Transactions  have 

,  that  Effect,     llie  Question  therefore  is,  whether  tliis 

tter^  which  cannot  be  represented  otherwise  thanas  an 

Per,  is  to  be  taken  as  an  Agreement  or  Memorandum 

iVriting,  signed  by  the  Defendant  within  the  Statute ; 

ing  been  accepted  b^  the  Answer,  that  was  sent.    The 

fendant,  putting  his  Defence  upon  the  Record  in  this 

ly,  pleading  the  Statute  to  the  whole  Relief,  and  to 

whole  Discovery,  with  the  Exceptions  stated,  and  an 

;rment,  that  no  Contract  or  Agreement,  8cc.  was  in 

Lting,  signed  by  the  Defendant,  unless  this  .Note  can 

ip  considered,  doef  not  in  this  Part  admit  or  deny^ 

L-tbfi  Letter  is  his  Hand-writing ;  but  proceeds  to  state, 

ivay  of  Answer,  his  Belief,  that  tbe  Plaintiff  did  aii- 

rise  Crosby  to  deal;  and  admits,  that  he  did  send  th^ 

ter,  and  receive  the  Answer. 

To  this  Plea  Two  Objections  are  taken :  one  of  Form 

/(M)  1  Leo.  I.    .  .     .  ., 

N  3  tht 
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ISIK  the  oiher  of  Substance;  and  as  to  the  former,  1  thin 

V*^**^  is  vicious  in  Fofoi.    If  a  Bill  for  specific  Perfonn 

states  the  Agreement  generally^  with  no  Representa 

TcRirouk^     fixing  it  as  in  Writing,  or  not,  as  that  general  Aven 

may  be  understood  of  an  Agreement  either  in  Writing 

iiQtf  though  a  Plea  of  the  Statute,  with  an  Averment, 

there:  was-  no  Agreement  in  Writing,  has  rather  the 

pemnbe  of  'an  Answer,  I  have  understood,  that  it 

been,  always  admitted  in  that  Form  (a):  but,  if  Ae 

states  an  Agreement  in  Writing,  and  seeks  nothii^  but 

Execution  of  that  Agreement,  a  Plea,  that  there  u 

Agreement  in  Writing,  is  no  more  than  so  much  o 

Answer.    This  Bill  seeks  the  Execution  of  the  A§ 

ment,  contained  in  the  Letter  set  forth  and  the  Answi 

.    '^      it ;  and  the  Flea  ir,  that  there  is  no  Agreement  in  Wri< 

unless  that  Letter  is  ad  Agreement  in  Writing.*    In  n 

Plea,  support-  Instances  (b)  a  Plea,  ^ipported  by  an  Answer,  must  i 

ed  by  Answer,    contain  something  of  Denial  in  a  general  Way  of  wh 

which  must       gtated^by  the  Bill,  and  afterwards  denied  by  the  Ans 

conaina    jj^^^  the  Defendant  proceeds  to  aver,  that  there  i« 

Denial  gene-        .  .    <i«7  .  .  t        i .    -^r        .         t 

rallv  bv  \     -   Agreement  m  Wrttiiig,  unless  this  Note  is  siich  ;  nei 

mcnt.  admitting,  nor  denying,  that  it  is  his  Writitig.    The  ( 

sequence  is^  that,  if  the  Plea  isfound  ta  be  true,  tfae*C 
has  a  Recordiii'thisr  Stater -the  Defendant  alleging  bj 
Plea,  that  there  is  ikr  Agreement  in.  Writings  uoleac 
Note  is 'such  Agreement:  the  Plea  therefore*  plating- 
cisely '  ^"faat  th^  Bill '  states*-  Ther  Court  cannot  upon, 
fnmeiit'  of  the  Plea  put  an  End  to  the  Causey  as,  i 
is  allowed,  ^tiil  Judgment  will  be  necessary  upon 
Questioii;  whether  that'  Letter*  and  the  Answer  U 
nmcAinttO'toAgrtement  in  Writing. 

As  to  the  Substance  of  this  Plea,  I  fully  agree,  that 

(a)  See  BayUy  v.  Adamr^  (h)  Bay  ley  v.Adami,  A 

"      Antt^  Vol.  VL  586.  Vol.  VI.  586. 

o 
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Coiui  fairs  gone  9iuch  ftrtfaer.  than  a  wbotesome  Attenlioii 
to  tliis  Statute  with  reference  to  the  specific  PerfbraMyM)e 
of  Agr^ments  will  justify ;  but  upon  this  jgarticular  Point 
has  not  gone  farther  than  Courts  of  Law :  wliat  is  the 
Construction  of  the  Statule,  lyi'hal  vithin  iho,  legal^Intent 
of  it  will  amount  to  a  Signing,  being  the  same  QueatioB 
in  Equity  as  at  Law.  Upon  that  Point,  this  Court  pro- 
fessing to  follow  the  Law,  if  a  new  Question  arises,  I 
M  ould  rather  send  a  Case  to  a  Court  of  Xaw. 


MoRispy 

TuUNOVi(. 


The  Parties  having  expressed  a  Wish  tb  have  the  Lord 

.Chancellors^  Judgment  upon  tHe  Question,  his  Lordship 

offered'  to  give  his  Opinion,  if  they  chose  to  have  it :  but 

on  this  Day  the  Defendant's  Counsel  declined  it ;  having 

just  received  Information,  that  the  Eiitate  had  been  put  up 

to  Sale ;  which  they  considered  au  Abandonment, 

The  Lord  Ch  ancellob. 

Though  I  am  ready  to  give  my  Opipios,  I  by  no  Means 
press  it  upon  the  Parties ;  considering  this  as  a, Case,  that 
lias  never  been  determined  as  to  l^nd.     I  observe.  Lord 
Jfardzcicke  in  Grajt/90U  v.  Atkimon  (a),  commenting  upon 
Ijemayne  v.  Stanley,  intimates  a  very  clear  Opinion,  that 
if  the  Testator  with  his  own  Pen  says  *\  I,  A.  /i.do  make 
'*  this  my  Will,^  8ic.  and  acknowledges  Uiat  before  the 
Witne^ses^  that  is  a  good  £:&ecutioii ;  and  that  the  Case 
in  Levhiz  cannot  be  sustained,  unless  you  add  One  of 
Two  Circumstances ;  either  tljat  the  Witnesses  were  pre- 
sent, when  he  was  writing  the  Will;  \ibich.  Lord  Hard" 
wicke  justly  observes,  is  not  a  natural  Presumption ;  or, 
if  they  were  not  presej)t,  that  he  acknowledged  it  to  be 
bia  Writing,  when  he  called  them  in  to  attest  it;  cer- 


JugUMtt, 


(a J  a.Frt.  454. 

N4 


"  I,  J,  B.  do 
"  makr  this  my 
**  Will*'  cqui- 
valcnt  to  Signa- 
ture, and,  if 
acknowledged 
Ufore  Three 
Witnesses,  a  . 

• 

«£«K)(1  Kxecution 
within  the  Sta- 
tute ot  Frauds. 


tainly 
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TURNOUR. 


tably  expressing  his  Opmion,  that  such  Acknowledgment 
^iroulddo. 


•    The  Plea  was  therefore  over-ruled  upon  the  formal 
Objection. 


18llr 

Juguttfl. 

The  Jurisdic- 
tion against 
Waste  by  In- 
junction and 
Account  ap- 
plied to  Tres- 
pass, by  exceed- 
ing a  limited 
Right  to  enter 
and  take  Stone 
from  a  Quarry: 
being  a  De- 
struction of  the 
Inheritance;  as 
ill  the  Ca^e  of 
"Timber,  Coal, 
&c. ;  and  the 
Distinction  be- 
tween Waste 
and  Trespass 
therefore  dis- 
regarded. 


THOMAS  V.  OAKLEY. 

THE  Case^  stated  by  this  Bill,  was,  that  the  Plaintiflr 
was  seised  in  Fee-simple  of  an  Estate,  iu  which 
there  was  a  Stone  Quarry ;  and  the  Defendant,  having  a. 
contiguous  Estate,  with  a  Right  to  enter  tlie  PlaintifFV 
Quarry,  and  take  Stone  for  building  and  other  Purposes^ 
confined  to  a  Part  of  his  Estate  called  Newton  Farm,  hacL 
taken  Stone  to  a  considerable  Amount  for  the  Purpose  oF" 
using  it  upon  thcs  other  Parts  of  his  Estate ;  praying  ai» 
Injtuction  and  Account. 

To  this^  Bill  the  DefSendant  demurred. 

Mr.  Hart,  and  Mr.  Home,  in  support  of  the  De* 
murrer,  relied  on  the  Distinction  between  Waste  and 
Trespass;  this  being  a  mere  Trespass;  and  the  Account 
too  trilling  to  change  the  Jurisdiction. 

Mr.  Benyon,  for  the  Plaintiff. 

The  Course  of  modem  Authority  Is  to  afford  Assistance 
in  these  Cases,  of  Coal-mines,  Timber,  &c.  to  prevent 
irremediable  Mischief:  an  Injury,  which  Damages  could 

not 
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not  compensate.  In  Mitchell  v.  Dor$  (a)  «nd  mtnjr 
other  Cases,  your  Lordship,  following  Liord  ThurloWf 
gave  Relief;  giving  the  Injunction,  where  an  Action  of 
Trespass  might  be  maintained;  and  the  Account  follows 
the  Injunction;  to  prevent  Multiplicity  of  Suits. 


1$U. 

TlIOMAf 


The  Lord  Chancellor. 

The  Case  has  this  Specialty :  the  Bill  admits  the  De« 
fendant's  Right  of  Entry  into  this  Quarry,  and  of  taking 
Stones  for  all  the  Purposes  of  Newion  Farm;  though,  if 
he  takes  for  any  other  Purpose,  undoubtedly  an  Action 
Avould  lie :  but  is  there  any  Distinction  between  this  Case 
and  that  of  a  Coal-mine  i    Is  uot  this  takhig  away  the 
Very  Substance  of  the  Estate  just  as  much  as  in  the  Case 
of  a  Coal-mine  ?    After  the  Decisions,  that  have  taken 
Jplace,  this  Demurrer  cannot  be  maintained.    The  Plain- 
tiff represents  himself  to  be  seised  as  Tenant  in  Fee  of  ah 
Estate,  in  which  there  is  a.  Stone-quarry,  that  is  Parcel 
of  the  Estate.     He  then  states',  which  upon  this  Occasion 
X  most  take  to  be  true,  that  the  Defendant,  having  an 
£state  in  his  Neighbourhood,  consisting  of  Newton  Farm, 
among  other  Lands,  as  Owner  of  that  Farm  has  a  Right 
to  enter  into  the  Quarry  for  the  Purpose  of  taking  Stone, 
as  far  as  he  has  Occasion  for  building  and  other  Purposes 
upon  that  Farm :    but  the  Plaintiff  represents,  -  that  the 
l^fendant  has  taken  Stone,  for  the  Purpose  of  Applica* 
tion,  not  upon  Newton  Farm  only,   but  also  upon  his 
other  Estates,  and  to  a  very  considerable  Amount*    That 
is  Trespass  beyond  all  Doubt,  and  not  Waste;  as  there 
is  no  such  Privity  between  the  Parties  as  would  make  it 
Waste.     His  Entry  for  the  Purpose  of  taking  Stone  with 
reference  to  Newton  Farm  is  lawful :  but,  if  under  Color 
of  that  Right  he  takes  Stone  for  the  Enjoyment,  not  of 
his  Farm  only,  but  his  other  Estates,  his  Entry  to  that 


(aj  Ante,  Vol.  VI.  147. 


Extent 
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1811.         Eiieiitis'tolaivM^  and  his  Act  sTmpaif;  wni,  'dkm 
^^^^^  0ettt«ri^  4iM  the  Court  wOl  ioterfere  bymmy  of  Injimotios 

^  and  Acoou«t|  thk  Deaniner  canoot  prevail. 

Oicttsr.  '    '     .  .     ; 

Formerly,  be-       The  Distinctioa)  long  ago  ettablirfiedy  wm,  that,,  if  m 

fore  Injunction  Person,  still  living,  committed  a  Trespass  by  cutting 
was  applied  to  Timber,  or  taking,  Lead-Orc,  or  Coal,  this  Court  would 
the  Case  of  ^^^  interfere ;  but  gave  the  Discovery ;  and  then  an  Action 
th  nth  f  ro^ht  be  brought  for  the  Value  discovered:  but,  the 
the  Party  an  Trespass  dying  with  the  Person,  if  he  died,  the  Court 
Account  was  ^^i  ^^  being  Property,  there  must  be  ^n  Account  of 
given:  the  the  Value;  though  the  Law  gave  no  Remedy.  In  that 
Trespass  dying  Instance  dierefore  the  Account  was  given,  where  an  lii- 
with  the  Per-     junction  was  not  wanted,    llirougliout  Lord  Hardfckke*$ 

Time,  and  down  to  that  of  Lord  Thurlots?,  the  Distinc- 
tioo  between  Waste  and  Trespass  was  acknowledged :  and 
I  have  frequently  alluded  to  the  Case,  upon  which  Lord 
Thvrlaw  first  hesitated :  a  Person,  having  a  Close  demtstd 
to  him,  began  to  get  Coal  there ;  but  continued  to  work 
under  the  cpntigiious  Close,  belonging  to  another  Person^ 
and  it  was  held,  that  the  former,  as  AVaste,  wcufd'be 
restrained:  but  as  to  the  Close,  which  was  not  demised 
to  him,  it  was  a  mere  Trespass ;  and  the  Court  did  not 
interfere :  but  I  take  it,  that  Lord  Thurlow  changed  his 
Opinion  upon  that ;  holding,  that,  if  the  Defendant  Wa 
taking  the  Substance  of  the   (nlieritance,  the  Liberty  of 
bringing  an  Action  was  not  all  the  Relief,  to  which  in 
£quity  he  was  entitled.    The  Interference  of  the  Court  iis 
to  prevent  your,  rem  ung    that,   which  is  his    Estate. 
Upon  that  Prniciple  Lord  Thurlow  granted  the  Injunc* 
tion  as  to  both,    lliat  has  since  been  repeatedly  follow. 
eA(a)\  and  whether  it  was  Trespass  under  tlie  Color  of 
another  s  Right  acitially  existing,  or  not. 

(a)  Sec  Mitchell  r.  Dort,  Jnte,  Vol.  VI.  147. 

1/ 
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If  this  Protection  would  be  granted  in  the  Case  #f 
Timber,  Coals^  or  Lead-Ofe,  why  is  it  not  equally  to  be 
applied  to  a  Quarry  f  The  comparative  Value  cannot  be 
considered.  The  present  established  Course  is.  to  sustain 
a  Bill  for  the  Purpose*  of  Injunction,  eonpecting  it  with 
the  Account  in  both  Cases ;  and  not  to  put  the  Pliuntiff 
to  come  here  for  an  Injunction,  and  to  go  to  Law  for 
Damages.  *^    .        .   .  ^^ 


The  Demunr^  was^ver-roled.^ 


W 


181K 


Thomas 

V. 


f  • 


HALLETT  t>.  BOUSFItLO.      ,     ,.  , ,, 

I  ^HE  Ship  Ocean,  lately  returned  to  this  CpUptry /rpm 
JL     Buenos  Ayresj  having  met  with  tempestuous  Wea- 
klier, it  became  necessary  for  the  Safety  of  the  Ship  to 
Ijghten  her  by  .throwing  Part  of  the  Cargo  overboard^ 
^nd  accordingly  a  Quantity  of  Bark,  the  Property  of  the 
X^kintiff,  was  with  other  Qoodi^j-  belonging  to  otlii^r  Pcr^ 
«oiis>  thrown  overboard. 

The  Plaintiff  moved  fQr  aq  .Injunction  to  restrain  the 
Master  and  Ship*Owner  fr<Hn  delivering  any  Part  of  the 
Caigo,  and  receiving  the  Freight,  or  parting  with  any 
Share  of  ,the  Ship ;  insisting  on  a  Lien  for  Contribution^ , 

Sir  Samuel  Romilly,  Mr*  Hart,  and  Mr.  Wiliem,  for 
the  Plaintiff,  relied  on  the  general  Law,  as  laid  down 

and  parting  with  any  Share  of  the  Ship,    The  Mo^p 
not  conincd  by  Usa^  to  Arbitration. 

by 


Aug,  8. 

:  Lien  for  gene- 
ral Contribu- 
tion to  indivi* 
dual  Loss  bj 
Property 
thrown  over»< 
board  for  the 
Safely  of  the 
Ship,  undtT  the 
Right  of  the 
Master  to  re- 
quire  Security, 
not  extended 
to  an  Injunc- 
tion against 
delivering  the 
Cargo,  receiv- 
ing the  Freight, 
of  Adjustment 
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181  i.         by  Mr.  Abbott  (a),  as  siq>porting  the  R^ht  to  Coiitriba— 
Pi^^^^^'         tion ;  referring  to  Shepherd  v.  Wright  (b) ;  in  which  Case 
^  '  the  Decision  was   against  the  PlaifitiiF  on  the  Ground, 

Bou^FiELD.    ^^^  ^^  Destruction  of  his  Property  was  no(  strictly  for 

the  Benefit  of  diose^  who  were  c^Hed  on  for  Codtribu^ 
tibn. 

Mr.  Leach,  and  Mr.  Jgar,  for  the  Defendant. 

This  PlainliflF  h  not  the  only  SuflFerer :  the  Property  of 
many  other  Persons  also  being  destroyed ;  who  are  equally 
entitled  to  Contribution.    A  general  Account  b  therefore 
necessary.     The  Course  at  Lloyds  in  these  Cases  is  to 
refer  it  to  Merchants^  to  ascertain,  what  is  to  be  paid 
to  each  Freighter ;  and  for  that  Purpose  the  usual  Bond 
has  been  prepared;    and  signed  by  all  the  Freighters^ 
except  the  Plaintiff.     The  general  Right  to  Contribution^, 
and  to  pray  It  in  a  Court  of  £quity^  is  not  disputed :  but 
uj}on  what  Authority  can  the  Plaintiff  lock  up  all  this 
Property,  until  the  Account  is  taken:  an  Inconvenience 
of  such  Extent,  that,  if  authorised  by  the  Law,  it  ought 
not  to  remain  unredressed  by  the  Legislature.    The  Plain- 
tiff mnst  establish  a  Lien  for  every  Freighter  uik>n  the 
Ship  and  the  rest  of  the  Cargo:  but  how  can  the  "Doc- 
trine of  Lien,  the  Right  of  a  Party,  having  Property  fei 
his  Possession,  to  retain  it,  until  his  Demand  is  satisfied, 
be  applied  to  the  Interest  of  a  Freighter;  who  has  no 
Possession ;  the  Whole  being  in  Possession  of  the  Owner  ? 
Mr.  Abbott  says,  it  is  usual  for  those,  who  seek  C<yn4ibii- 
tion,  to  file  a  Bill,  or  bring  an  Aetion;*  but  citea  no 
Authority  for  this  lien;  which  is  altogether 'novel  and 
unfounded;    and  may  produce  great  Inconvenience  from 
the  perishable  Nuturd  of  the  Cargo,   and  tlie  possible 
Event  of 'a  Bankruptcy,  while  die  Defendant  is  prevented 
from  receiving  the  Freight  due. 

(a)  Abb.  Shipu  354.  (h)  S*ojr.  Pari.  Cm.  18. 

Sir 
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Sir  Samuel  Romilly,  in  Reply.  ^^^^• 

Uallett 
The  Plaintiff  desires  no  more  than  tliat  at  the  present  v. 

Moment,  when  nothing  is  settled  respecting  Con tribatioii    Bousmu>.^ 
by  the  different  Fre^ters  and  the  Owner,  the  Court  will 
not  permit  those,  who  h^ve  the  Property,  liable  to  Con- 
tribution, by  parting  with  it  to  remove  his  only  Security. 
Certunly  there  is  no  Authority  estaUisliing  this  Lien  upon 
the  Remainder  of  the  Cargo:  but  is  it  contended,  that  the 
Master  is  justified  in  delivering  the  Cargo  to  all  the  differ- 
ent Consignees  without  taking  any  Security  for  Contri- 
bution i  I1ie  Proposition  must  go  to  that  Extent :  but  the 
geueral  Conunercial  Law  binds  him,  before  Delivery  of 
the  Goods  to  the  Consignees,  or.  Holders  of  Bills  of 
lading,  to  take  Security  from  theoi  for  Contribution  to  a 
XjOss,  thus  occasioned  by  a  partial  Sacrifice  for  the  general 
Safety;  providing  for. the  Adjustment  at  a  futures Hme  of 
tbat  equal  Contribution,  which  natural  Justi<;e  demands, 
but  which  cannot  be  made  at  the  Time.    The  Text  of  this 
Ijaw  (a)  has  been  universally  adopted.  '  Mr*  Abbott  (b) 
states,  tirat  by  the  Civil  Law  the  Master  w;^  required  to 
%ake  Care  to  have  the  Contribution  settled,,  aiid  to  receive 
tfie  Sums  to  be  contributed,  and  pay  them  over  to  the 
lAMeFS;aad  might  sue  or  he,  sued*  for  them ;  or  might 
i-«tain  th^  Goods  for  the  Sums  to  be  contributed  by  their 
I^foprietors.    Ab  to  the' Mode  of  Adjustment,.he  do^s  not 
apeak  of  Arbitration ;  but  says,  that  in  case  of:  Dispute 
the  Contribution  may  be  recovered  either  by  a  Suit  in 
]£qility,  or  an  Action  at  Law;  instituted  by  ^ach  Indivi- 
diud,  entitled  to  receive,  against  each  Party,  who  ou^  to 
pay,'  folr  the  Amount  of  hb  Share;  and  in  the  Case  of 'a 

*    .         .    ■    "  • 

(a)  Lege  Rhodia  cavetHr,  ciatur  quod  pro  omnibus  da- 

ut  si  levandae  Navis  J3rati&  turn  esL    Dig.  14.  2.  1. 
Jactos  Mercium  (actus  sit,         (bj,  Ahbotty  $bip.  373. 
amniuin  Contributiona  sar-  .; 

general 


leer  cases  in  chancery. 

181 1*         general  Ship^  >vhere  there  are  inany  Con^igneeSy  it  it  usual 
for  the  Master,  before  he  delivers  the  Goods  to  take  a  Bond 


-  ffom  the  different  Merchants  for  Payment  of  their  Portions 
B^ariEL»#-  oSa^  Average,  when  the  name  shall  be  adjusted. 

^ .  These  Passages  strongly  support  the  lien  upou  the 

.Commercial  Law,  reipiiring  the  Master  not  to  part  widi 

ibe  Caiigo,  until  he  has  taken  Security  for  the  Loss,  when 

*  adjusted:  vvlietber  by  Arbitration  or  a  Suit  io  Equi^  is 

Jeft  QBcertain ;  and  this  results  necessarily  from  the  Mander, 

ia  which  Ptoper^  of  diis  Kind  is  disposed  olF;  passing  by 

BHi  of  Lading;  parcelled  out  in  different  Shares,  and  Bills 

given  upon  their  Q^dit  to  various  Persons,  whom  it  may 

be  very  diflfeuh  to  find,  when  the  Goods  are  gone.    One 

Mode  suggested,  by  Action,  would  be  very  iacoiivettieBt : 

but  that  this  is  a  proper  Subject  for  a  Suit  in  Equity  is 

dot  deputed;  (hough  the  Injunction  is  resisted* 


i. 


rl. 


.^iie  Lori  Chancellor. 

.  I  ^. 

This  is  a  .Question  of  great  Importance,  as  coBnected 
M*itfa  the^C^ontenieoGe  or  Incoavemence;  which  may  be  the 
Consequence.  It  is  impossible  for  me  to  say  h&te,  that 
Parties  are  obliged  to  refer  such  Claims  to  ArbitraftioB : 
neither  will  any  Principle  JMstify  the  AdministratioB  of 
Law  and  Equity  according  to  the  Usage  of  ^oyi^  CoAie- 
bouse.  It .  seem^  to  me  also,  as  well  as  I  recollect  tfa» 
Text- Law  upon  tbis  Subject,  that  in  such  Case  there  is  a- 
Lien  upon  the  GqiiM  of  each  Freighter  for  Contribmioa 
and  Average  in  ^ogie  Sense :  that  is,  the  Master  is  not 
boMi^d  to  part  with  apy  of  the  Cargo,  until  he  has  Security 
from  each  for  his  Proportion  of  the  Loss :  but  there  is  n» 
Authority,  that  on  the  Ground,  that  he  has  i  Lien  to  the 
Extent  of  entitling  him  to  call  on  every  Person  to  give 
Security  for  die  Amount  of  their  Average  when  it  shall  be 
adjusted,  every  Owner  of  a  Part  of  ihe  Caigo  can  compd 
'''-'-'''  the 


Jf  ^  <^ 
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le Captain  to  do  so;  and  it  strikes  me,  upon  the  short         1811. 

Ime  1  have  had  to  consider  it,  that  is  a  Length  the  Plaintiff      _  ^^^^^^ 

tnnot  reach.    The  Defendant,  it  is  true,  is  a  Trustee  for  ^ 

thers:  but  the  Nature  of  the  Trust  :i8  regulated  by  the    Bousvisld. 

Practice ;  and  there  is  no  Instance  of  an  Action  or  a  Suit 

I  Equity  to  efiSsctuate  this  Lien  otherwise  than  through 

le  Right  of  the  Master  to  take  Security :  that  Practice 

scertaining  the  true  Nature  and  Extent  of  the  Lien.    In 

be  Case  of  Shepherd  ▼.  Wrighi  (a),  though  th^  Bill  waa 

ii^onissed,  the  Court  certainly  meant  to  maintain  the  Juris- 

[iction  by  personal  Process  to  compel  the  other  Owners 

0  make  Contribution.    As  there  is  no  Trace  of  Authority 

ipon  it  except  that  Case,  I  canuot  without  farther  Consi* 

leration  represent  myself  as  Master  of  the  Subject :  but 

be  strong  Inclination  of  my  Opinion  is^  that  this  Lien 

annot  be  carried  farther  than  I  have  stated.    The  Bond, 

liat  has  been  prepared,  is  only  for  such  Average  as  shall 

e  established  by  Arbitratipn,    Tl^ey  have  no  Right  to 

•'.-.'**■ 
ly,  it  shall  be  tried  in  no  other  Way :  but  there  is  no 

>oubt,  that  the  Obligee  in  the  Bond  would  "he  a  Surety 

ar  the  Plaintiff;  and  that  would  bring  it  back  to  the 

Question,  whether  he  is  entitled  to  have  tliQ  Bond  to  him* 

elfi  or  to  the  Captain  for  him* 


Md  Order  was  made. 


CaJ  Show.  Pari  Cas.  18. 
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BROWN  V.  HIGGS. 

The  Decree  in  this  Cause  (a)  was  affirmed  in  the  Homi^ 
of  Lords,  in  1813* 

(aJjtnte,yo\.lV.70%.    Vol.  V.  495.    Vol.  VIII.  56u 
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Sk  Brooke,  Printer^  FfUcmQsUr'Row^  London, 
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1815y  51  Geo.S. 


KENNET>  It  parte.  Jan,  26. 

rHIS  Petition  prayed^that  the  Lord  Chancellor  would    Petition  to 
disallow  a  Bankrupt's  Certificate    on  the  Ground,  disallow  a 
t:  he  fell  within  the  Provisions  of  the  Act  (a),  which  ^J^^^^rup^'sCeiv. 

^^ers  the  Certificate  void  in  Cases  of  Gamine.  1.    i-   ' . 

^  by  Gaming: 

the  Affidavits 
-CTie  ^Afiidavits  on  each  Side  werfe  iu'  direct  Opposi-  being  in  direct 
:^«  Opposition,  the 

Certificate  was 

1^  .  allowed ;  with 

^4r.  CuHen,  in  support  of  the  Petition*  ^1^^  yj^^  ^^ 

giving:  an  Op- 
^ir  Samuel  Romilly^  for  the  Bankrupt,  resisted  the  poitnnity  io 
^ition  on  the  Ground,  that  the  Affidavits  in  support  of  it,  try  the  Fact  at 
^c  not  sufficient  to  stay  the  Certificate;  which,  if  allowed,  la^* 
Mid  not  prevent  the  Party  petitioning  from  trying  ihe 

(a)  Stat.  5  Geo.  9.  c.  30.  s.  13. 
Vol.  I.  O  Tact 
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1813.         Fact  of  Gaming  in  an  Action  at  Law:  the  Certiikat^ 
being  void,  if  there  had  been  such  Gaming,  as  the  Act 


«        .  '       Parliament  prohibited. 


The  Lord  Chahcillor. 
The  Ground  of  this  Application  is,  that  I  should  n 
grant  a  Certificate,  Mrhich,  if  granted,  will  be  void. 
Iliis  Respect  it  differs  from  an  Application  to  stay  a  Ce 
ficate,  which,  if  granted,  is  admitted  to  be  good. 
Law  has  certainly  said,  diat  where  a  Man  loses  £5 
Gaming  in  the  Course  of  a  Day,  his  Certificate  shall 
void. 


I  perfectly  agree^  dut  dut  Court  ought  not  to  grant 
Certificate,  if  it  be  clear,  that  the  Law  has  in  that 
been  violated:  but  dien  it  ong^t  to  be  clear;  as,  refusi^cn&s 
m  Bankrupt  his  Certificate,  I  refiise  him  the  Trial  of 
Fact  by  a  Jury.     Amidst  the  contradUctory  AffidavL: 
diat  have  been  read,  I  cannot  say,  what  die  Fact  if.  I 

will,  therefore,  grant  die  Certificate;  and  it  will  tlb^^^i 
be  for  the  Petitioner  to  avoid  it  at  Law ;  or  to  indict  C^^sr 
Pcqurj-. 


Costs  were  refiised. 


sAir 
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RoLts. 

1812, 
SAY  V.  BARWICK.  j^iy. 

HE  Object  of  this  Suit  was  to  set  aside  a  Lease,    Lease  set  aside 
granted  bj  die  Plainti£F  to  the  Defendant.  ivith  Costs  ;  as 

obtained  by  the 
The  Bill  stated,  that  the  Defendant,  with  the  Design  of  contrived  and 
ocuring  this  Lease  from  the  Plaintiff  at  an  inadequate  habitual  In- 

enty    prevailed    upon    him  to   go  to  the  Defendant's 

1  !•«•  -rfc  1  !•     Tr  •      1      •fc.T  •  f     "^®  Lessor,  im- 

ouse,  and  to  different   Public   Houses   in  the  JNeign-       ,.     , 

*>ourhood,   almost  daily  for  a  considerable  Time  before  comincr  of  Aee 

Plaintiff  attained  the  Age  bf  Twenty-one ;  on  which  at  a  very  in- 

ccasions   the  Plaintiff  was  by   tlie  Persuasion  of   the  adequate  Rent; 

efendant  induced   to  drink   to  Excessi:    that  the  De-  and  Acts  of 

nt,   having    during    this  Period  obtained  the  Pro-  Confirmation 

of  a  Lease,  gave  Instructions  to  an  Attorney  to  pre-      . 

it;  that  the  Day  before  the  Plaintiff  came  of  Age 

Defendant  kept  him  concealed  from  his  Friends ;  pre- 

^^^wing  on  him  to  drink  to  Intoxication ;  in  which  State  he 

^^^ti^rned  Home  at  a  late  Hour ;  that,  having  been  called 

^I^     at  an  early  Hour  on  the  next  Morning  the  7th  of 

**/y,  1809,  the  Day,  on  which  he  came  of  Age,  he  exc- 

^^t^d  the  Lease  about  Seven  o'Clock ;  not  being  then 

^^^^ov«red  from  Intoxication;    that  the  Lease  was  at  a 

^^^=^9sly  inadequate  Rent :  the  Lands  being  let  at  a  Rent 

Twelve  Shillings  an  Acre,  though  worth  Twenty  or 

ty  Shillings. 

"Xlie  Answer  represented,    that,  tlie  Defendant  being 

^*^*^ed  out  of  his  Farm,  the  Plaintiff's  Father,  with  whom 

^^  lived  on  Terms  of  Intimacy,  had  promised  to  let  him 

*^Ve   a  Farm:    that  the    Plaintiff   in   October,    1808, 

^|>eated  that  Promise :    and  about  a  Month  after  ex- 

^^^MUng  the  Lease  pointed  out  a  Mistake  in  spelling  his 

O  (2  Name ; 
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1812.  Name;  proposing  to  the  Defendant^   tliat  it  should  b 

g  recti6ed   by    the  ^Attorney ;    and   had    the    Counterpai 

^  corrected  accordingly.     Tlie  Answer  denied  the  Cb 

Barwick.      ^f  Inadequacy ;  that  the  Intoxication  was  occasioned 

the  Defendant's  Contrivance ;  that  he  had  instructed 
Attorney  to  prepare  the  Lease;  that  the  Plaintiff  w 
intoxicated,  when  he  executed  the  Lease,  8cc. 


The  Plaintiff's  Evidence  stated  his  almost  incessant  Ii 
toidcation  in  the  Company  of  the  Defendant  for  more  th 
Twelve  Months  previous  to  the  Execution  of  the  Lease 


that  the  Plaintiff  spent  little  of  his  Time  at  Home ;  beui 
chiefly  at  the  Defendant's  House;  generally  returning  Ho 
in  a  State  of  Intoxication ;  that  he  declared,  he  was  in 
Hands ;  and  could  not  get  out  of  the  Difficulty :  that 
was  very  much  intoxicated  on  the  Evening,  preceding  xYm 
Day  of  his  coming  of  Age :  and  continued  so   on 
Morning  of  that  Day.    The  Depositions  stated  the  Value 
of  the  Farm  to  be  from  i:86  to  i^  100  a  Year:  the  Rent 
reserved  by  the  Lease  being  only  £5 1 . 

The  Defendant's  Evidence  stated  the  Promises  of  tlie 
Plaintiff  and  his  Father  to  provide  the  Defendant  with  a 
Farm  ;  that  the  Plaintiff  gave  Instructions  to  the  Attorney 
to  prepare  the  Lease ;  that  at  Six  o'Clock  of  the  Morning, 
on  which  the  Defendant  came  of  Age,  be  called  up  One 
of  the  A\'^itne9ses ;  and  sent  him  to  the  Attorne}'^  wha 
prepared  the  Lease ;  desiring,  that  he  would  come  directly; 
that  the  Lease  was  executed  between  Six  and  Seven  o'Clock 
on  that  Moniing;  that  it  was  read  over  before  Execu- 
tion ;  that  the  Plaintiff,  though  addicted  to  drinking, 
was  perfectly  sober  at  that  Time;  that  after  the  Exe- 
cution he  declared  himself  satisfied;  and  Six  Weeks 
after  granting  the  Lease  consulted  the  Attorney,  whether 
the  Mistake  in  spelling  the  Name,  which,  he  said, 
he  hbd  observed  in  looking  over  the  Lease  by  himself^ 

'  would 
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^^9ir6iild  make  it  void;  as  he  was  determined,  that  the  De-  1812. 

fl^endant  should  have  a  Lea^e ;  and  that  the  Plaintiff  per-  ^ 

^M>nally  delivered  Possession  of'  Part  of  the  Property  to  ^^ 

^he  Defendant  on  the  lllh  of  October,  1809,  Bahwick. 

Sir  Samuel  Romilli/,  and  Mr.  Home,  for  the  Plaintiff. 

* 

The  Considieration  for  grantii^  this  Lease  is  grossly  in- 
adequate :  the  Rent  reserved  being  barely  Half  the  Value  : 
l>uty  attending  to  the  Circumstances,  under  which  the  Lease 
nvas  executed,  that  is  not  surprising.     For  many  Months 
antecedent  to  the  Plaintiff's  coming  of  Age  he  was  kept  in 
A  State  of  Intoxication,  if  not,  continual,  certainly  habitual, 
and  produced  by  the  Defendant's  Contrivance.     Tiie  Case 
amounts  to  this :  habitual  Intoxication  of  an  Infant,  in  the 
Company   of   the  Defendant,   taking  Advantage  of  the 
Influence,  thus  gained,    to   obtain  a   Lease  Ht  Half  its 
Value.     Considerable  Suspicion  would  be  thrown  upon 
the  Transaction,  if  in  other  Respects  apparently  fair,  by 
adverting  to  the  Tinie^  when  it  took  place:  betweeit  Six 
and  Seven  in  the  Morning  of  the  very  Day,  on  which  the 
Plaintiff  came  of  Age ;  almost  the  first  Moment,  when  the 
Law  allowed  him  to  execute  a  binding  Instrument.    There 
is  not  in  the  Evidence  a  single  Instance  of  Intoxication  not 
in  the  Defendant's  Company.     In  all  the  Cases,  where  lu- 
strunients  have  been  set  aside  as  obtained  in  a  State  of  In- 
toxication, it  has  been  esteemed  very  material  to  ascertain, 
how  that  Intoxication  was  produced  (a).    It  is  true,  here 
is  no  Evidence,  who  paid  for  the  Liquor,  drank  by  the 
Parties :  but  at  the  Defendant's  House,  where  the  Plaintiff 
was  frequently  intoxicated,  the  Expence  must  -  have  been 
defrayed  by  the  Defendant ;  and  the  Plaintiff,  as  an  Infant, 
not  being  liable  for  the  Liquor,  drank  at  the  Public  House, 
ibo  Defendant  must  be  presumed  to  have  been  at  that  Ex- 

(a J  Cooke  v.  Clat/worth^  18  Fes.  12. 

0  3  pence 


Say 
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13  J?.  pence  also.    The  Plaintiff  is  proved  to  have  been  actually 

intoxicated^  or  so  stupified  from  previous  Inebriation,  as  to 
be  perfectly  inadequate  to  judge  upon  the  Propriety  of 
Barwick       ^^^^  'i®  did,  at  the  very  Moment  he  signed'  the  Lease, 

H'hich  tliis  Suit  seeks  to  set  aside;  and  that  Intoxication 
was  produced  by  the  Management  and  Contrivance  of  th^ 
Defendant.     Johnson  v.  MedUcott  (a),  Gr^n  v.  J)e^ 
veuille  (b),  are  clear  Authorities  for  the  Relief. 

>f  r*  Hart,  and  Mr.  Dowdeswel/,  for  the  Defendant* 

Tliough  the  PlaintiiF  at  the  Period  of  his  coming  oi 
Age^   and  previously,  lived    at  hb  Mother's  House,  h^ 
vvtis  liberated  from  all  Controul.     He  sought  the  Societj^ 
of  tlie  Defendant,  and  those  of  a  similar  Rank  in  Lafe* 
The  Plahitiff 's  Friends  were  not  ignorant,  that  he  pro— 
posed  to  do  an  Act  of  Service  to  the  Defendant,    The 
original  Transaction  under  all  the  Circumstances  in  Evi- 
dence is  not  a  Case  for  Relief:  but,  admitting  that,  it  is 
now  precluded  by  the  subsequent  strong  Acts  of  Confirma- 
tion :  especially  by  correcting  the  Error  in  the  Lease,  and 
personally  delivering  Possession.     The  Case  cannot  turn 
on  Inadequacy  of  Consideration ;  as  the  Plaintiff  might 
have  given  away  the  Property  ;  instead  of  leasing  it ;  ha(| 
he  been  so  disposed. 

Sir  Samuel  Romilly,  in  Reply, 

\  This  is  a  Case  of  Intoxication,  produced  in  the  Minor, 

which  had  not  ceased  in  the  Adult.  The  Instructions  for 
the  Lease,  given  under  both  Disabilities,  designed  In- 
toxication and  Infancy,  ought  at  least  to  have  been  re* 

(a J  Note  ^flj   to  Osmond      Osmond  v.  Fitzroy,  3  P.  Wmi. 
v.  Fitzroy,  3  P.  JVins.  130.  151. 


(b)  In  Mr.  Coj's  Note  to 


peate^i 


% 
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^raited,  wbeii  he  wus  of  full  Age,  and  sober.    The  Evi*  1S12. 

dence  establishet,  that  the  Plaintiff  had  been  practised  "T^ 

upon :  nor  will  the  supposed  Acts  of  Contimiationy  tainted  ^^ 

^ith   the  Vice  of   the  original  Transaction,    avail   die  Baawicx* 
JDefendsLUt. 


The  Master  of  the  Rolls. 

The  Object  of  this  Bill  is  to  set  aside  W  Lease,  which  Dec.  1^ 
upon  tlie  Morning  of  the  Day,  on  which  the  Plaintiff 
came  of  Age,  he  executed  to  the  Defendant.  The  Al- 
legation of  the  Plaintiff  is,  that  some  Time  before  he 
came  of  Age  he  had  been  almost  daily  induced  by  the 
Defend^fnt  to  drink  to  excess :  sometimes  at  Public  Houses : 
sometimes  at  the  Defendant's  own  House ;  and  that  Ad- 
vantage was  taken  of  his  Youth  and  Inexperience,  and 
the  Habit  of  Intoxication,  into  which  he  had  been  se- 
duced, to  prevail  on  him  to  grant  this  Lease  at  an  in^ 
adequate  Rent,  and  under  unusual  and  disadvantageous 
Covi^nants.  1  he  Defendant's  Representation  is,  that  the 
Plaintiff's  Father  had  promised  the  Defendant  a  Lease  ; 
whidi  Promise  was  renewed  by  the  Plaintiff;  and  that  the 
Rent  was  not  inadequate ;  but  as  good  as  could  have  been 
obtained  from  any  other  Tenant. 

Tlicre  is  a  great  deal  of  Evidence  on  both  Sides  as  to 
the  Plaintiff's  Habits  of  Life  for  a  considerable  Time, 
before  he  came  of  Age;  and  as  to  the  Degree,  in  wliich 
the  Defendant  had  been  instrumental  in  producing  and  en- 
couraging thobc  Habits.  The  Plaintiff  upon  the  Mhole 
appears  to  have  passed  much  of  his  Time  in  drinking  in 
Company  with  the  Defendant ;  who,  if  he  did  not  entice, 
was  always  ready  to  accompany,  the  Plaintiff  to  Public 
Houses  :  as  well  as  to  receive  him  and  supply  him  with 
Liquor  at  his  own  House;  and  that  the  Plaintiff  most  com- 

O  4  iBonly 
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1613.         moijy^RTent  Home  in  a  Sjtate  of  Intoxication  filter  hBm% 
^^^^  been  in  Company  with  the  Defendant.     It  appears,  that 

^^  they  passjed  together  the  greatest  Part  of  the  Day,  prpm 

Biijawifiic*  ceding  the  Execu^tion  of  the  Lease  ^  that  the  Plaintiff  re- 
turned Home  intoxicated  at  Night ;  but  directed,  that  be 
should  be  called  at  Five  the  next  Morning;  that  he  did  get 
up  at  an  early  Hour ;  and  went  to  the  Defeudant's ;  where 
the  Lease,  which  had  been  previ(^usly  prepared,  was  exe* 
cuted  about  Seven  in  the  Morning.  Different  Represeo? 
tations  are  give*  as  .to  his  Stat^  at  Uie  Time  of  the  Exe- 
cution. Some  Witnesses  say,  he  was  so  ipuch  affected  bj 
the  former  N^h^s  Debauch  as  to  be  utterly  incapable  qi 
Business :  others  represent  him  a9  perfectly  cool  and  col- 
lected ;  and  aware  of  what  h^  was  about.  My  Impress 
sion  is,  that  he  did  know  what  he  wa3  d^iog ;  and  tha( 
what  he  did  was  merely  an  Execution  of  M'hat  he  bad  pre- 
viously promised  and  determined  to  do  :  through  what  In- 
ducements he  had  formed  bis  Resolutiojii  is  a  different  Coor 
sideratiop.  There  are  several  Witnesses  to  repeated  Dor 
clarations  of  his  Intention  to  give  the  Defendant  a  Lease 
of  this  Farm  ;^  but  there  is  onl>  One,  (the  Defendant*! 
House-keeper,)  who  makes  the  Plaintiff  ascribe  that  In- 
tention to  a  Compliance  with  the  supposed  Wish  of  bis 
father.  She  makes  him  say,  that  bis  Father  had  charged 
him  to  be  kind  to  the  Defendant ;  and  that  he  would  Ifl 
him  have  the  Swan  Farm.  But,  whatever  might  have 
been  the  Inducement  in  the  Mind  of  this  infant,  (for  such 
be  was)  to  promise  in  general  Terms  a  Lease  to  the  De- 
fendant, the  Question  remains,  what  Sort  of  Lease  he 
was  ever  intended  to  have.  The  Plaintiff's  Father  is 
stated  to  have  felt  Concern,  that  the  Defendant  should  lose 
the  Farm  he  had  before  occupied,  and  be  obliged  to  re- 
move from  die  Neighbourhood.  The  Inference  is,  that  he 
intended  only  to  give  him  the  Benefit  of  another  Lease; 
such  as  any  other  Tenant  would  have ;  and  the  Answer  in- 
sists, that  this  Lease  is  at  as  high  a  Rent  as  any  other 

Tenant 


Sat 
Barwick. 
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Tenast  would  ^ve;  precluding  the  Supposition,  that  it         J18J2* 
was  ever  intended,  and  agreed,  that  the  Defendant  should 
bave  a  Lease  at  a  gre^t  Undervalue. 

JVow  this  Farm  is  proved  to  be  let  at  not  much  mort 
dian  Half  ks  Value.     The  Kent  reserved  is  <£^1.     By  the 
lowest  Estimate  it  is  worth  <£86,  and  some  of  the  Wit- 
nesses say,  it  is  fairly  worth  <^100.     The  Covenants  are 
^ot  so  advantageous  to  the  Landlord  as  is  usual  in  the  Part 
of  the  Country',  where  the  jFarm  lies :  and  no  Evidence 
whatever  of  the  Adequacy  of  the  Rent  is  given  by  the  De- 
fendant.    The   Plaintiff  therefore  in  granting  a  Lease  on 
Auch  Terms  must  either  have  acted  in  total  Ignorance  of 
tlie  Value  of  his  Estate,  or  lie  must  have  been  imposed 
^l>on  with  regard  to  it.    Tlib  must  to  all  substantial  Pur* 
poses  be  considered  as  the  Lease  of  a  mere  Infant,     llie 
Seal  certainly  was  put  to  it  a  few  Hours  after  he  was  of 
^S^  :  but  the  Agreement  was  made,  the  Terms  were 
ttled,  the  Instructions  given,  the  Engrossment  prepared, 
ing  his  Infancy.     He  had  not  for  a  single  Hour  the 
I>portunity  of   applying    his    adult  Judgment   to  the 
*^l>ject. 


Tipping  this  Case  of  all  other  Circumstances,  can  a  Lease, 
^^^*3  disadvantageous,  and  obtained  in  such   a  Manner, 
(>ermittcd  to  stand  ;  unless  it  has  since,  with  full  Know* 
;e'of  all  the  Circumstances,  been  deliberately  confirm- 
r*    With  regard  to  that  there  is  Evidence,  that  the  Plain- 
subsequently  declared  himself  satisfied  with  what  he 
done ;  that  about  Five  Weeks  afterwards  he  pointed 
to  the  Attorney,  who  drew  the  Lease,  a  trifling  Mistake 
^^  it ;  and  said,  that,  if  necessary,  he  was  ready  to  execute 
^^  ^>^er  again ;  and  farther,  that  on  the  1 1  th  of  October, 
^^ich  was  about  Three  Months  afterwards,  be  put  the  De- 
^<^Yidant  in  Possession  of  the  Farm.    These  are  the  con* 

\^niatory  Circumstances  insisted  on :  but  it  is  not  at  all 
ihewn, 
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Say 

Barwick. 


shewti,  tliat  at  either  Period  the  Plaintiff  was  apprised  of 
the  true  Value  of  his  Estate ;  and  consequently  of  the 
Degree,  in  which  the  Lease  was  injurious  to  him ;  and  at 
the  latter  Period  he  was  living  at  the  House  of  the  De- 
fendant, and  in  the  same  Habits,  as  at  tlie  Time  of  makini^ 
the  Lease.     Very  soon  after  he  quitted  the  Defeiidantli 
House  the  present  Bill  was  filed.    Under  these  Circuii»^ 
stances  I  tliink  there  is  nothing  amounting  to  Confirm*^^ 
tion.     Consequently  the  Lease  must  be  set  aside ;  and  dLt 
Defendant  must  pay  the  Costs  of  the  Suit. 


1812, 
Novm 
Dec. 


Speci6c  Per- 
formance of  a 
Contract  con- 
cerning Land 
not  decreed  on 


HOWARD  r.  BRAITHWAITE, 

BY  Indenture,   dated   the  9th  of   November,   ISOS, 
Timothy  Stonehouse  Vigor  and  George  Fansiita^f 
liessees  under  the  Dean  and  Collegiate  Church  of  ff><^^* 
mimler,  granted  an  Under-lease   to  the  Plaintifis  of  ^^ 
the  Signature  of  ^^^^  ^^  IVestboum  Green  in  the  County  of  Midilti^^ 
an  Agent  with-  ^^'  ^^^  Term  of  Twenty-one  Years  commencing  the  29^^"^ 
ont  Authority,   of  September,  1804;  if  certain  Lives,  or  any  othetV^i^^^ 
The  Question  son,  for  ^hose  Life  Vigor  and   Vansittart  should  hol^^ 

as  to  his  Au-     the  Premises  should  so  long  live,  at  the  Rent  of  £%oC^ 

tbority,  denied         j^^^^^ 

by  the  Answer, 

and  by  his  De.       »     ,     .     .     . 

po$ition,8tating      ^*  *^  begmmng  of  1804  the  Defendant  entered  into  a    -^ 

his  Declara-       Negociation  with  the  Plaintiffs ;  proposing  to  take  from 

lion  to  the  con-  tliem  an  Under-lease  of  a  Part  of  the  Estate,  consisting 

Crary  at  the        of  One  Hundred  and  Thnly  Acres ;  and  at  his  Instance, 

Time  of  Exe-     bejpg  dejrirous  of  procuring  a  greater  Term,  the  Plaintifi 

cution,  to  be 

determined  by  an  Issue :  the  Evidence  of  a  Witness,  impeaching  the 
Instrument  he  has  attested,  as  a  Witness  to  a  Will,  denying  the  Sanity 
of  the  Devisor,  &c.  being  admissible ;  but  to  be  received  with  the  most 
anxious  Jealousy. 

applied 
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ipjpiitd  to  P'igor  and  Fansittart;  who  consented  to  sell  1812. 

the  whole  of  their  Interest  to  the  PlaintifFs  for  ^1^,300,       ^S^^ 

Howard 
£S300  to   be   paid  at  the  Execution    of  the  Convey- 

tncesy  the  Remainder  to  continue  on  Mortgage.  The  Bkaxthwaitb 
Ne8:ociation  proceeding  between  die  Plaintifis  and  the 
Defendant,  on  the  Slst  of  October,  1804,  a  Meeting 
took  place  at  the  House  of  the  Plaintiff's  Solicitor ;  the 
Defendant  being  attended  by  his  Solicitor ;  when  it  was 
agreed,  that  the  former  should  prepare,  and  send  to  die 
latter,  the  Draft  of  an  Agreement :  but,  the  Defendant  after- 
wards objecting  to  contract  with  the  Plaintiffs,  until  it  was 
ascertained,  whether  they  could  agree  with  rigor  and  Van-- 
sittart  for  the  Purchase  of  their  Interest,  it  was  on  the  ^th 
of  November y  1604,  agreed,  that  the  Defendant  should  be 
substituted  for  the  Plaintiffs  in  the  Contract,  which  they  had 
proposed  to  enter  into  with  •  Vigor  and  Fansittart ;  and 
^e  igth  of  December,  1804,  being  fixed  for  the  Execu« 
ion  of  that  Contract,  a  Meeting  took  place  by  Appoint* 
K^eot  on  that  Day,  previously,  at  the  House  of  the  Plaintiff's 
solicitor;  which  was  attended  by  the  Plaintiff  Charles 
-'dtcard  Howard,  and  by  the  Solicitor  of  the  Defendant ; 
^lio  was  not  present  at  that  Meeting.  An  Agreement  was 
•^wn  up  by  the  Solicitors,  entitled  "  Heads  of  an  Agrec- 
nient^  made  this  19th  Day  of  December,  1804,  be- 
tween John  Braithaaite  and  Barnard  Edrcard 
Howard  and  Edward  Charles  Howard;''  by  which, 
^citing,  that  the  Defendant  was  in  Treaty  with  Figor 
'^  Fansittart  for  the  Purchase  of  their  Interest,  the 
defendant  agreed  in  Consideration  of  the  Plaintiffs  sur- 
^ndering  up  to  him,  after  he  should  have  completed  his 
^^chase  from  Fisor  and  Fansittart,  the  whole  of  the 
^I'^mises  with  this  Exception  of  certain  Parts  amounting 
^^  Thirteen  Acres,  to  grant  a  Lease  of  the  excepted  Pre- 
mises to  the  Plaintiff  Edward  Charles  Howard  for 
^vcnty-eight  Years,  commencing  after  the  said  Term  of 
Twenty-one  Years,   at  a  Pepper-corn    Rent;  renewing 

such 
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1811?.         such  Lease  from  time  to  time  for  Nioety-niiie  YetiSj 

^^^^  \i'lienever  a  Renewal  ebauld  be  made  with  the  Dean  and 

Chapter  by  the  Defeudant;  and  in  case  the  Defendanl 

Braithwaxt£  should  make  a  Pnrchase  from  the  Dean  and  Chapter,  be 

undertook    to    execute    a    Conveyance  to   the    Plaintifl 
Edward  Charles  Howard  and  his  Heirs. 

This  Agreement  was  signed  by  the  Solicitor  for  the  De- 
fendant ;  and  afterwards  on  the  same  Day  the  DefendaDl 
signed  an  Agreement  with  Figor  and  Vansittart  for  dM 
Purchase  of  their  Interest  at  <£  1 2,200,  to  which  the  De- 
fendant's Solicitor  was  a  subscribing  Witness.  The  Cob< 
veyance  and  Assignment  necessary  to  carry  this  Agree- 
ment into  Effect  wete  afterwards  executed. 

The  Bill  prayed,  that  the  Agreement  of  the  19th  ol 
December  J  1804,  signed  by  (lie  Agent  of  the  Defendant 
might  be  specifically  performed;  or,  in  case  it  shoulc 
appear,  that  the  Agent  was  not  properly  authorized  U 
sign  that  Contract  on  behalf  of  the  Defendant^  Aei 
that  it  may  )>e  declared,  that  the  Conveyance  of  the  Es 
tate  and  Interest  of  Vigor  and  Vansittart  to  the  De 
fendant  was  obtained  by  Fraud  and  Misrepresentation 
and  that  he  may  be  declared  a  Trustee  for  the  Plaintiffs 
and  be  decreed  to  assign  to  them  the  Estate  and  Interes 
80  acquired  by  him. 

The  Defendant  by  his  Answer  admitted  the  Execu 
tion  of  the  Agreement  by  his  Solicitor,  stated  to  be  his  Xeg^ 
Agent  merely :  and  that  the  Arrangement  of  the  Term 
of  the  Agreement  was  confided  to  Ashton,  hb  Surreyo 
alone ;  but  positively  denied,  that  the  Solicitor  was  the  ai 
thorized  Agent  of  the  Defendant  to  execute  such  Agr^ 
ment ;  and  stated,  that  after  the  Execution  of  the  Agre< 
ment  with  Vigor  and  Vansittart,  when  the  Defencbu 
was  first  informed  of  the  Agreement,  executed  by  h 
Solicitor,  which  was  in  many  Respects  contrary  to  tl 

Instruction 
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Instructions^    given  by  the  Defendant^   he  immediately         1812. 
<)eclared,  that  he  would  not  confirm  it ;  as  being  signed 
%%'itbout  his  Knowledge  or  Consent,  and  contrary  to  the 


Howard 


V. 


Terms,  jn^scribed  by  him.  BRAiTitwAiTir 

The  Solicitor  in  his  Deposidbns  stated  himself  to  be  the 
mere  l^al  Agent  of  die  Defendant;  thvitAshton  was  solely 
relied   upon   by  the  ]>efendant    to  arrange  the  Terms 
of  the   Agreement :    that  the   Deponent  was  never  au- 
thorized by  the  Defendant  or  by  any  other  Person  on 
his  behalf  to  sign  or  execute  on  his  Part  the  Agreement     • 
of   the  19th  of  December;  or  any  Paper-writing  what- 
ever :  that  the  Deponent  did  consent  to  sign  such  Agree- 
ment at  the  express  Desire  and  Persuasion  of  the  Plain- 
^10*  Edward  Charles  Howard  and  his  Solicitor,  upon  their 
positive   Declaration    and    Assurance,    that  Ashton  had 
perused  the  Agreement  as  it  then  stood;  and  had  ap- 
proved of  it  on  the  Part  of   the  Defendant;    with  the 
Trxtth  of  %\hich  Assertion   die  Witness  was  impressed : 
previously,  and  at  the  Time  he  so  signed  the  Agree- 
t,  he  informed  the  Plaintiff  Edward  Charles  Howard 
his  Solicitor,  that  he,  the  Deponent,  had  no  Direc- 
ts or  Authority  whatever    to  sign    the  same  on   the 
^t  of   the  Defendant;   and  that,    having  made    such 
Jaration,  he  did  not  conceive,  that  his  Signature  was 
*^^*>cling  upon  his  Client ;  and  the  more  so  as  the  Plaintiff 

Charles  Howard  not  only  signed  his  own  Name 

'tiie  other  Part  of  the  Agreement,  but  also  signed  the 

le  of  the  other  Plaintiff  Barnard  Charles  Howard, 

lOut  producing,  or,  as  the  Witness  believes,  having,  any 

'Vi.thority  so  to  do :  that  prior  to  his  signing  tlie  Agree- 

_.  the  VXzimS' Edward  CJmrles  Howard  and  his  So- 

^^^itor  expressed  great  Anxiety,  that  the  Deponent  should 

it;    by  way  as  they  alleged  of  settling  the  Business 

le  Way  or  the  other ;  and,  to  induce  him  to  sign,  the 

Solicitor  in  the  Presence  of  the  PJaintiff  Edward  Charles 

Howard 


\ 


V. 
B&ilITUW4IT£ 
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]8I?.  Ilortard  siviied  to  the  Deponent,  that  be  need  no 

yJ^^^"^^  any  Objection ;  as  the  Agreement  bad  been  penu 

Ashton. 

Sir  Samuel  Romilly,  and  Mr.  Bell,  for  the  Pla 
contended,  that  the  Defendant's  Solicitor  by  signiii 
Agreement  held  oat  to  the '  World,  that  he  had  Auth 
comparing  it  to  the  Case  of  Witnesses  to  a  Will,  b] 
Signature  giving  Authority  to  believe,  that  the  Tc 
YfBM  sane,  Sec. ;  and,  though  thej  may  be  admitted 
vrards  to  contradict  that,  Courts  of  Justice  very  i 
antly  receive  such  Evidence ;  and  inrould  not  recon 
a  Jury  to  find  a  Verdict  upon  it ;  that  the  Defen 
Solicitor  ^vas  to  be  considered  as  a  general  Agent 
the  Cases  of  Agents  with  limited  Authority  had  m 
plication :  the  Decree  therefore  ought  to  be  pronoi 
as  upon  a  legal  Agreement  by  a  Person  properly  a 
rized  within  the  Statute  of  Frauds. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Wingfield,  ft 
Defendant. 


The  Lorrf  Chancellor. 

This  Case  involves  several  very  considerable  Pc 

One  of  great  Importance ;  to  which  for  that  Reaa 

shall  turn  my  Attention  the  last ;  as,  if  upon  the  v 

Case,  in  Allegation,  Proof  and  Admission,  I  can  n 

this  as  One  Transaction,  in  which  the  Parties  were 

deavouring  to  acquire  what  I  shall  call,  inaccurately. 

Inheritance,  with  the  View,  that  One  bhould  have 

Property,    and  the  other  a  Lease;    if  the  Terms 

clearly  to  be  collected ;  so  that  I  can  consider  the  wl 

including  Two  Agreements,  as  One  Bargain,  no  wr 

Agreement    between  these   Parties   was  necessary; 

then  I  must  collect  from  the  Record  the  Terms  of 

Contr 
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Contracts.     If  the  Case  is  not  to  be  viewed  in  tliat  Light*  1812. 

the  next  Consideration  is,  whether  the  Inheritance  has  '^'^ 

not  been  obtained  by  the  Defendant  under  such  Circum- 

...  V. 

staiiices^  attending  to  the  whole  Traasaction,    in  dealing  u»  ^jTUWAira 

with  each  other,  and  as  this  Acquisition  of  the  Inherit- 
ance actually  took  Effect,  that  1  can  infer  an  Obligation 
by  the  Defendant  upon  good  Faith  to  hold  the  Benefit  he 
has  acquired,  not  for  himself,  but  in  Trust  for  others; 
uulest  he  will  agree  to  some  reasonable  Lease,  which 
tbey  will  accept ;  and  I  am  not  satisfied,  that  sufficient 
Authority  has  been  laid  before  me  for  saying  now,  that 
there  are  not  great  Difficulties  in  deciding  tliose  Questions 
nffirmatively. 

Upon  the  third  Question^  while  tliere  is  any  Hope  of 
Arrangement,  it  is  only  necessary  to  say,  that  it  will  not 
^  decided  widiout  sending  it  to  another  Tribunal. 

Tlie  Statute  of  Frauds  (a)  says,  that  no  Man  shall  be    Provisions  of 
^^ound  by  an  Agreement  concerning   Land,   unless  tlie  the  Statute  of 
Agreement  is  to  be  found  in   some  Writing,  signed  by  Frauds  as  to 
*^«xi8elf,  "  the  Party  to  be  charged  therewith ;"    or  by  ^^^  Execution 
•ome  Agent,   "  thereunto,"  that  is,  as  I  understand  it,  ^^  Contracu 
^^  tli€  signing  thereof,  lawfully  authorized  by  such  Party,  r     j      j^ 
^^«»efore,    laying  out    of    Consideration  the  Cases    of  Devises, 
"^^"^performance,   an   Agreement  for  the    Purchase  of 
^^  Estate  b  not  binding,  unless  signed  by  the  Party,  to 
^^    crharged,  or  by  some  Person,  lawfully  authorized  by 
'^■^  thereunto  :  that  is,  to  the  signing. 

Iliis  Statute  has  also,  with  reference  to  Persons,  who 
^^  to  attest  Wills,  said  (b),  diat  no  Devise  of  Land 
■•^1  be  good,  unless'it  is  attested  by  Three  or  Four  Wit- 
;  and  the  same  Clause  states^  that  the  Signature 


(aj  Sut  29  Ch.  2.  c.  3.  (bj  Section  5. 

t*4. 

of 
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1812.  of  the  I^arty  himself  19  not  necessary :  bat  the  Will'  m 

l-"^  be  signed  by  him,  or  by  some  other  Person' in  his 


^^  sence,  and  byjiis  Direction.     With  respect  to  a  Class 

Beaithwaitb  Cases,  referred  to  od  the  Part  of  the  Plaintiflf^  I  thini 
^    that  judicial  Opinions  against  giving  Credit  to  ^ei 
^o,    having  attested  Wills,    are    afterwards*  Called 
impeach    the  Execution,  has    been  carried   rather 
far^     LfOrd  Mansfield  often  said,  he  would  hear  Ha 
Witness^es^   but  would  give  Qo  Credit  to  them. 
Kenyan  followed  him  in  that.     1  have  differed  from 
those  great  Judges ;  and  have  acted  upon  my  0[Hnion 
this  Extent ;  that,  if  the  Witnesses  are  i&  be  heard,  th^ 
Credit  is  to  be  duly  examined :  but  their  Testimony  is  ^ 

be  received  with  all  the  Jealousy,   necessarily  for 
Safety  of  Mankind  attaching  to  a  TSIslu,  who  upon 
Oath  asserts  diat  to  be  false,  which  he  has  by  his  s< 
Act  attested  as  true.     Every  Circumstance  therefore  iir 
be  regarded  with  a  strong  Inclination  to  believe,    t1 
what  he  did  was  right ;  and  that  he  swears  under  a 
take :  but  if  it  is  established,  that  the  Testator  was 
sane,  that  the  Agent  was  not  authorized,    the  Law 
not  empowered  any  Judge  to  refuse  to  give  Effect  tc 
that. 

In  this  View  die  Case  is  of  extreme  Importahcie :  but 
in  a  Bill  for  the  specific  Performance  of  an  Agreement 
you  must  cli^rge  the  Agreement  to  have  been  signed,  if 
not  by  the  Party,  by  an  Agent,  lawfully  authorized ;  and 
how  can  a  Decree  be  obtained  widiout  Admission,  or 
Proof,  that  he  was  lawfully  authorized?  The  Doctrine 
would  be  new,  and  is  not  stated  here,  that  the  mere  Pro- 
duction of  an  Instrument,  purporting  to.  be  signed  by  m 
Man,  not  having  a  general  Authority,  but  acting  in  hoc 
Casu  upon  a  special  Authority,  is  to  be  taken  as  Pkoof 
of  general  Authority ;  though  that  is  positively  demed  by 
the  Defendant*!  Answer,  and  by  the  Deposition  of  ibe 

Peraoft 
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rxsoD;  represented  as  having  such  Authority.    That  is  1812. 

t  Doctrine,  upon  which  a  Court  of  Equity  can  proceed.         ..  ""^^^^ 

m{  the  Question,  whether  the  Defendant's  Solicitor  Br^ixhwaitb^ 
a  an  Agent,  duly  authorized  according  to  the  Statute 
the  signing  of  this  Agreement,  was  sent  to  Law,  I 
l*s»  '^^c  no  Doubt,  a  Judge  would  tell  the  Jury,  they  must 
lo<^1c  at  his  Evidence  with  the  most  anxious  Jealousy* 
the  Safety  of  Mankind  requires  it ;  and,  giving  him 
for  the  Belief,  that  he  thought  himself  correct  in 
Icing  this  Deposition,  he  cannot,  1  conceive,  now 
k  it  quite  accurate ;  and  a  Judge  cannot  possibly  so 
(c:ribe  it^ 

Tf  therefore  it  rested  merely  upon  the  Evidence  of  this 
^uit,  his  Deposition  must  be  examined,  distinguishing 
Declaration,  that  he  had  no  Authority  to  sign :  the 
Ei.crt,  independent  of  that  Declaration,  must  be  examined 
i  t.h  the  Jealotisy,  that  I  have  stated  much  lower  than  ihm 
es  I  have  mentioned ;  and  with  due  Attention  to  all 
*^^*^    Circumstances,  the  Probabilities  of  what  must  have 
oti   that  Day,  and  the   Circumstances,  belonging 
^le  Fact,  that  the  Defendant,  who  was  to  have  been 
^^ent,   was  absent,   all  the   prior  Circumstances,   and 
'      subsequent  Circumstance,  that  for  Ten  Days  no  Re- 
entation  was  made  to  the  Plaintiffs,  that  this  Agent 
no  Authority;    which  was  the  more  incumbent,  if 
on's  Conception  of  the  Imposition,  practised  upon 
mrd,  was  infused  into  the  Mind  of  that  Agent ;  and 
not  acted  Upon  for  Ten  Days- 

^^ether  a  Man  is  a  general,  or  at  special,  Agent,  and.    Distinction 
^^*tiitiing  the  Difference  of  the  Principle,  governing  the  between  a  gc- 
^^estion,  how  much  farther  one  can  bind  the  Principal  '^^^al  and  spe- 
^•^n  the  other  can,  it  is  impossible,  supposing  a  special  ^**^  Agent  as 
Agent  can  bind  beyond  his  Authority,  to  contend,  thtt  if  ^    .^'J    owen 

^^^'  I'  P  ""^  Prindpal,^ 


IH 
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1812.         he  made  at  the  Time  a  Declaration,  that  he  had  no  AiH 

^^^^^         thoritj,  the  Principal  can  be  bound.    So  in  the  Case  of 

a  general  Agent,  as  an  Auctioneer,  he  may  at  the  Auction 

Braithwaite  ^^^f  ^hat  limitations  are  imposed  on  his  general  Power 

Auctioneer       of  Agency:    but  that  Declaration  must  be  of   such  a 

may  limit  his     Nature,  that  the  Law  will  affect  the  Person,  to  be  ai^ 

general  Power    fected  by  it,  as  he  would  be  affected  under  the  general 

of  Agency :       Authority.    Upon  this  Principle  loose  Declarations  at  a 

J!\?^  ^.  ^       Sale  by  Auction  are  not  permitted  to  be  proved  by  parol 

j/eciaration,       _^  , . 

equivalent  in      Evidence. 

legal  Effect  to 

the  general  I  do  not  deny,  that  the  Supposition,  that  the  Agent 

Authority.         made  this  Declaration,  renders  the  whol^  more  impro- 
Upon  that  bable,  than  otherwise  it  would  be :  yet  I  am  not  satisfied, 

Pnnciple  Evw    ^y^^^  y^^  ^^^  ^^  ^^^y^  Declaration ;   and,  if  it  is  esta* 

uCIlC£  Oi    loos  A 

1^^,       .  blished,  that  he  had  not  the  Authority,  though  he  honestly 

at  the  Sale  not   helieved  he  had  it,  the  Ground  for  decreeing  a  specific 
admitted.  Performance  foils. 

When  I  state  my  Opinion,  that  an  Issue  is  necessary, 
my  Impression  is,  that  under  all  the  Circumstances  ol 
such  a  Case  as  this,  the  Credit  both  of  the  Defendant 
and  the  Witness  -  will  be  much  better  appretiated  by  a 
Jury,  duly  informed  by  a  Judge  as  to  the  Principles  of 
Law,  than  they  can  be  by  me  upon  any  Attention  I  can 
give  to  the  Proofs  in  the  Cause;  and  I  think  more 
Issues  than  pne  will  be  necessary ;  as,  if  the  Jury  should 
find,  that  this  Person  was  not  authorized  to  sign  this 
Agreement,  I  am  not  sure,  that  the  Defendant^  if  the 
Signature  did  not  bind  him,  may  not  be  bound  by  his 
Conduct :  the  Circumstances  of  his  Absence,  unaccounted 
for,  and  no  Objection  made  by  him  for  Ten  Days,  hav- 
ing  regard  to  the  Nature  of  the  Transaction,  and  the  Be- 
nefit, acquired  by  him  in  the  mean  Time  by  Negotiation, 
^hicb,  if  not  connecting   itself  vvith,   embraced   both 

Bargdns, 
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^m,   maj  be  usefully  put  to  the  Jury;   whatever        .1812. 
Id  be  their  Verdict  upon  the  first  Issue.  Howard 

therefore  the  Parties  do  not  come  to  some  Arrange*  Braitiiwaitx 
t,  which  is  very  desirable,  I  shall  endeavour  to 
ie  the  Two  first  Questions :  if  either  of  those  should 
in  the  Plaintiff's  Favor,  it  will  not  be  necessary 
ietermine  the  third;  which  cannot  be  decided 
with  so  much  Propriety  as  before  a  Court,  who  can 
more  accurately  to  the  Facts  and  the  Credit  of  the 
lesses,  than  I  can. 


1812, 
Dec.  22. 
BRYANT,  Ex  parte.  1813. 

Feb.  1. 

^HIS  Petition  was  presented  by  a  Bankrupt ;  praying,     Nq  Appeal 

that  the  Commission  may  be  superseded.  ^rom  the  Lord 

Chancellor  in 

Bankruptcy. 

Bankrupt,  disputing  the  Commission,  having  failed  in  One  Action, 
not  restrained,  as  upon  vexatious  Conduct,  from  bringing  another; 
but  not  directed  without  a  new  and  special  Ground  :  the  Costs  of  the 
Assignees  out  of  the  Estate* 

Trading,  in  the  Instance  of  an  Attorney  buying  and  selling  Books, 
whether  sufficient  to  support  a  Commission  ;  depending  upon  whether 
tbc  Nature  of  the  Dealing,  however  small^  is  such  as  to  manifest  an 
Intention  to  deal  generally. 

Omission  of  the  Affidavit  of  Debt  upon  taking  out  a  Commission  of 
Bankruptcy  to  state  a  Judgment  obtained  for  the  Debt,  originally  by 
Specialty  or  simple  Contract,  forms  no  Objection  to  the  Commission. 

Commission  of  Bankruptcy  supported  upon  a  Debt,  for  which  a  Judg- 
ment  was  obtained  pending  the  Two  Months  Imprisonment  for  Debt, 
constituting  the  Act  of  Bankruptcy.  Distinction  as  to  a  Bond  taken ; 
which  would  be  void  by  relation  to  the  Commencement  of  the  Period. 

Ground  for  superseding  a  Commission  of  Bankruptcy,  that  a  Part  of 
the  Bankrupt's  Property  will  satisfy  all  the  Debts;  taking  care  to  secure 
thai  Object  iomedifttely  and  effectually^ 

P2  The 
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1812-13.  '^^  Bankrupt  disputing  the  Commissioo  upon  all  ik 

**^^*^  Grounds,  the  petitioning  Creditor's  Debt,  the  Traing^ 

Bryant,       ^^^  ^j^^  ^^^  ^f  Bankruptcy,    the   Lord  Chancellor  AV 

'^'^ ''       rected  an  Action  to  be  brought ;  and  the  Commimou  w  -^ 
established  by  the  Verdict ;  and  an  Application  for  a  a.^«f 
Trial  was  refused.  t 


The  Bankrupt,  being  still  dissatisfied,  in  Person 
the  Lord  Chancellor  for  a  farther  InTestigation  by  dim— act- 
ing another  Trial,  or  in  some  other  Way ;  and  tha^        the 
Examination  may  in  the  mean  Time  be  stayed ;  insLs^  uig, 
that  there  was  not  sufficient  Proof  of  Trading ;  whiclm      "was 
represented  to  be  by  buying  and  selling  Books :  the  13  ^ank- 
nipt  being  an  Attorney  and  Solicitor ;  that  the  Affida^v  ^  t  of 
the   petitioning  Creditor   on  suing  out  the  Commission 
stated  his  Debt  as  upon  simple  Contract,  though  he  ^  #^ter' 
wards  proved  upon  a  Judgment;  that  the  Judgment  hst-'^'"^ 
been  obtained  after  the  Commencement  of  the  Impri^^on- 
ment  for  Debt,  which  constituted  the  Act  of  Banknat^:^^' 
the  Debt  was  by   relation  subsequent    to    the   Ac^^  ^^ 
Bankruptcy  ;  that  the  Creditor,  by  proceeding  at  La^^"     1^ 
made  his  Election;  and  could  not  sue  out  a  CommisJ^ -^^^ » 
and  tliat  the  Bankrupt  was  solvent ;  and  was  williim^S    ^ 
able    by    the    Sale  of    a    particular  Estate  to  p»,>^    ^^ 
Dcbt5. 


Mr.  Richards,  and  Mr.  Montague,  for  the  Assig 
reprcsentt'd  the  Bankrupts  t'onduct  as  vexatious  ar»ctf   ^P" 
prcssive;  that  there  was  no   Foundation  for  any  o^   ^ 
Objections;  which  were  properly  disposed  of  by  tb^     -^^ 
Suit  of  the  Aclion;  that  the  Banknipt's  Title  to  the  E^toe 
alluded  to  was  disputed ;  and  that  under  these  Circ*^'^ 
stances  he  should  be  restrained  from  farther  Resistance  '^ 
the. Commission;    which  had  been   issued   Two  Yot^; 
ind  that  the  Examination  should  proceed. 


Tk 
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The  Lord  Chancellor.  ^ 

Upon  the  different  Objections^  on  y^hidti  tins  Petition  Es  fart^ 
ugbt  to  supersede  the  Conuuidsiony  I  directed  an  Action 
be  bfought.  Firsts  widi  regard  to  the  Trading,  it  i« 
ivious,  that  the  Question,  nvhether  the  Nature  of  the 
dealing,  however  small,  is  such  as  to  manifest  an  Inten- 
>n  to  deal  generally  in  the  Article,  is  a  Question  of  so 
iich  Delicacy,  that  it  is  peculiarly  fit  for  Ae  Considera- 
>n  of  a  Jur}\  Difficulties  were  raised  also  upon  the 
titioning  Creditor's  Debt ;  and  upon  the  Act  of  Bank- 
ptcy,  lying  Two  Months  in  Prison,  as  connected  to- 
ther ;  and,  the  Bankrupt  having  failed  in  that  Action,  I 
opted  the  constant,  uniform,  Course,  as  1  could  not 
^e  Costs  against  the  Bankrupt,  to  allow  those  Persons, 
Lo  succeeded  in  sustainmg  the  Commission  for  the  Benefit 
all  the  Creditors,  to  take  their  Costs  out  of  tlie 
itate. 

It  Is  contended  upon  the  Objection  to  the  petitioning 
reditbr's  Debt,  that  a  Judgment,  obtained  after  an  Act 
I  Bankruptcy,  is  to  be  considered  in  quite  a  different 
iew  from  a  Bond,  so  taken ;  as  to  which  it  has  been 
ng  settled,  that  a  Bond,  taken'  after  an  Act  of  Bank- 
tptcy  for  a  pre*exi^ng  Debt  by  simple  Contract,  would  not 
erge  that  Dchi(a) ;  for  this  Reason ;  that  by  the  Act  of 
ankruptcy  the  Bond  is  a  Nullity :  the  Person,  who  gives 
,  is  incapable  of  e:cecuting  such  an  Instrument;  and  the 
onsequence  is,  that  the  Debt  by  simple  Contract  re- 
ains  unaffected.  It  is  urged  however,  and  with  Weight, 
at  this  is  not  so,  where  the  Creditor  proceeds  to  a  Judg- 
ment, particularly  a  Judgment  in  invitum.  The  Bond  is 
ken  from  a  Man,  not  known  to  be  a  Bankrupt :  hut  a 
idgment  is  obtained  from  a  Man  in  Prison,  with  the 

(a)  See  1  Cooke  Bank.  Law,  IQ.  (Ed.  1804.) 

P  5  Object 
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1812-13.  Object  of  getting  a  better  Security,  and  founding  an  Act 
^^^"^  of  Bankruptcy  upon  that  Imprisonment    All  these  Qbms- 

jp  '      tions  were  the  proper  Subject  for  an  AcUod  at  Ijiw  ; 

which  were  either  disposed  of,  or,  if  not  brought  before 
the  Court,  that  ia  not  the  Fault  of  tho^e,  who  sustain  dif 
Commission. 

The  Objection,  taken  to  the  Affidavit  of  the  petittoainf 
Creditor's  Debt  on  suing  out  the  CommissioD,  is,  that 
etatii^  the  Consideration,  as  supportmg  the  Allegation  of 
Debt,  the  Affidavit  imports,  that  it  is  a  Debt  by  simply 
Contract.  The  Bankrupt  contends,  that  it  is  ncyt  ao,  but 
a  Debt  by  Judgment;  and  it  is  insisted,  that  4ie  Actof 
Parliament  (a),  directing,  that  the  Creditor  shall  make 
Affidavit  of  ''  the  Truth  and  Reality"  of  his  Debt»  ler 
quires,  that  he  shall  describe  the  specific  Nature  of  the 
J)ebt,  such  as  it  is:  it  is  farther  said,  that,  wfaea  Ais 
Creditor  proved  his  Debt  under  the  Commission^  he  va> 
ferred  to  the  Judgment;  audit  is  insisted,  not  only  that  he 
must  state  his  Debt  in  his  Affidavit,  as  I  have  iqweaenlcd^ 
but  coming  to  prove  under  the  Conunissioii  he  oiut 
prove  a  Debt  of  the  same  Nature,  as  well  as  the  aaae 
Anaount,  as  that  contained  in  his  Affidavit.  That  if  9ot 
the  true  Construction  of  the  Act  of  Parliament,  and  ia  in* 
consistent  with  the  Practice,  whidi  has  prevailed  manj 
Years.  Proof  upon  a  Judgmei^t  will  not  stand  meidj 
lipon  that,  if  there  is  not  a  Debt  due  ip  **  yruth  amd 
f'  Reality;*^  for  which  the  Consideration  must  be  logked 
to.  The  Creditor's  Omission  to  mention  the  Judgment 
would  not  prevent  the  Commission ;  as  the  Court  is  to  be 
satisfied  by  the  Affidavit,  that  there  is  a  true  and  ^[ealDebt* 
^nd  it  has  never  been  required,  that  the  Affidavit  should 
^tate  the  Debt  with  the  Precision  of  a  spechd  Ple^^^^ 
|)rin^n^  an  Action  upon  it  j  having  regard  to  all  the  Se» 

(aj  Stat  5  Geo.  2.  c.  aO.  9.  23^ 

qiritica 
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urities  at  the  Moment.    That  was  never  considered  neces^       ^  SI 2-15, 
;  and  there  is  hardly  an  Instance,  in  which  it  has  been      Brtant 
tie.    This  Objection  therefore  fails.  £,  nartcm 

The  next  Objection  taken  is  upon  the  late  Act  of  Parlia« 

lent  (a),  declaring,  that  it  shall  not  be  lawful  for  any 

litor,  who  has,   or  shall  have,   brought  any  Action, 

instituted  any  Suit,  against  any  Bankrupt,  in  respect 

»f  any  Demand,  which  arose  prior  to  the  Bankruptcy,  or 

rliich  might  have  been  proved  as  a  Debt  under  the  Com- 

I,  to  prove  a  Debt  under  such  Commission  for  any 

^iirpose  whatever,  or  to  have  a  Claim  entered,  without 

^nelinquishing  such  Action  or  Suit ;  and  that  the  proving  or 

^mo  claiming  a  Debt  shall  be  deemed  an  Election  to  take  the 

!3}eDefitof  such  Commission :  but  that  cannot  apply  to  the 

stitionii^  Creditor ;  who  was  always  held  to  have  made 

Election  C&>    Neither  of  these  Objections  therefore 

:an  be  maintained. 

I  have  been  pressed  by  the  Petitioner  to  put  this  in 
Course  for  &rther  Investigation  by  way  of  Appeal, 
have  no  Way  of  doing  that :  the  Legislature  having 
'^Jiought  it  right  to  make  this  Jurisdiction  final ;  and  I  can- 
say,  diat  it  is  my  Duty,  if  I  could,  to  put  in  a  Course 
farther  Investigation  a  Case,  upon   which  I  have  so 
an  Opinion,  as  I  have  upon  these  Objections.     The 
Questions  upon  the  Trading,  the  Act  of  Bankruptcy,  an4 
petitioning  Creditor's  Debt,  are  concluded  by  the  Event 
^^f  the  Trial,  that  has  taken  place ;  unless  upon  this  Con- 
^deration,  the  Court  will  not  permit  a  Bankrupt  to  try 
x-epeatedly  and  vexatiously  the  Question  of  Bankruptcy : 

CaJ  Slat.  49  Gfo.  3.  c.  lb.   153.     Ex  parte  Lixoes, 

^21.  s.  14.  lb,  153.     Et  parte  Crinsoz. 

(b)  Ex  parte  WiUon,  ,1  1  Bro.  C.  C.  270. 
4tk.  162.    Ex  parte  Wardy 

P4  but 
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1812-13.        but|  if  he  has  failed  in  a  single  Action^  the  Court  will 
"^^""^  not  prevent  his  bringing  another :  neither  will  the  Court 

r«  ^«-y/        direct  another  Action ;    but  will  take  no   Part.     If  th» 

px  parte,  ' 

Petitioner  chooses  to  try  the  Bankruptcy  again  in  an  Ac-- 
tion,  an  Application  must  be  made,  when  it  is  fit  to  make 
ity  to  prevent  his  trying  that  Question  vexatiously :  but  a 
single  Trial  does  not  constitute  that  Vexation,  that  will 
authorize  tlie  Court  to  interfere  by  Injunction.  All,  that 
1  can  do  at  present,  is  to  dismiss  tliis  Petition. 


Mr.  Richards,  for  the  Assignees,  applied  for  the  Costs 
out  of  the  Estate. 

The  Lord  Chancellor. 

They  must  have  the  Costs.  Whoever  are  concerned  iq 
effectually  supporting  a  Commission  qf  Bankruptcy  ar^ 
always  considered  as  Persons  struggling,  not  for  their  own 
Interest,  but  for  the  general  Benefit  of  the  Creditors;  and 
the  constant  Course  is  to  pay  the  Expence  out  of  tho 
Fund,  belonging  to  them  all. 


The  Bankrupt,  having  brought  another  Action,  renewed 
his  Application^  that  the  Proceedings  may  be  stayed,  and 
his  Offer  of  the  Estate  as  a  Security  for  the  Payment  of 
his  Debts. 

jjjj.  The  Lord  Chancellor. 

feb.  1,  There  is  no  Doubt,  that  an  Offer  by  the  Produce  of 

the  Sale  of  an  Estate  to  secure  the  Amount  of  all  the 
Debts,  proved  under  a  Commission  of  Bankruptcy,  has 
frequently  received  much  Attention  from  the  Court :  the 
Object  of  the  Commbsion  being  to  satisfy  tlie  Creditors, 

if 
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^  it  appears,  that  they  can  be  satisfied  by  other  Means, 
tho  CUourt  would  not  permit  a  Proceeding  to  go  on,  attend- 
th  an  Expence,  whicii  under  such  Circumstances  would 
tirely  thrown  away :  but  1  recollect  no  Instance,  that 
a  mere  Offer  to  secure  a  Debt,  without  other  Cir- 
unistances,  the  Court  has  stayed  Proceedings ;  unless  per- 
tly satisfied,  that  the  Offer  would  be  made  good. 


1812-13. 


Bryant, 
Ex  parte* 


Olonsidering  diis  Case  independent  of  that  Offer,  I 
s,  that  it  is  unnecessary  to  cite  Precedents  to  shew,  diat 
\s  will  be  stayed,  where  the  Validity  of  the  Com- 
mission is  about  to  be  tried ;  and  this  Case  is  an  Instance  of 
i^at.      1  did  so  in  another  late  Case  (a)  upon  this  Ground ; 

that 


C^aJ  In  Ex  parte  Collins, 
^^a.rd  in  LincoltCs  Inn  Hall, 
^^tYi      January,    1812,    the 
'ition     by    a    Bankrupt, 
that    the    Commis- 
should    be   super:)cded 
Objections  to  the  Act 
^^  liankruplcy,  and  the  Trad- 
"*8»     one   of   the  Questions 
*'«.is€d  being,  whether  a  bca- 
^^'^gcr,  a  Person  giving  to  a 
^•"isti  a  considerable   Sum 
^^    ^loney  for  the  Liberty  of 
^^rrying  away  the  Alud,  he, 
*^<>llQcted  within  the  Parish, 
^*^^        the    Dust     fjTom    the 
**ousos,  was  a  Trader  within 
^^^   Bankrupt  Laws?  There 
^"^^  also  an  alledged  Deal- 
^*^S   in  Pigs  and  Bricks.     An 
**^Ue     was    accordingly   di- 
T^^t^,  the  Proceedings   be- 
^^S  stayed  in  the  mean  Time. 


Sir  Samuel  Romilli/y  Mr. 
Hart,  and  Mr.  Montague ^ 
for  the  Petitioner. — Sir  Ar^ 
ihur  Piggoit,  Mr.  Leach,  and 
Mr.  Cullcn,  for  the  pctition- 
ina[  Creditor. 

The   Lord   Chancellor 
postponed  the  Examination ; 
observing,    that  it    did    not 
appear  on  the  Proceedings,    Whether  a  Sca- 
that  the  Commissioners  could  ''^"^^'*  contracUng 

with  a  Pariih  for 

have  had  before  them,  what  valuable  Comidcr^ 
was  the  Nature  of  the  Deal-  tion  for  Liberty  to 


ing 


'.  *.      1       i_      take  the  Mud. 

It  was   sworn  to  be  by   ,^    ,    .     . 

J>ust,  ace.  IS  a 


buying  and  selling  Ashes  Trader  within  the 
and  Breeze;  but  quo  modo  Bankrupt Lawt. 
did  not  appear  upon  the  De- 
positions. There  is  great 
Difficulty  in  holding  a  Sca- 
venger, contracting  with  a 
Parish  in  this  Way,  to  be 
a  Trader  within  the  Act  of 
Parliament ;  though  he  cer- 
tainly 
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lSte-i:3.       that  the  Commbsioners  had  adjudged  the  Party  a  Bank* 
^^^  rupt  without  suflicient  Authority :  but  upon  the  Allegation, 

Fj,  I*  that  sufficient  Proof  would  be  furnished,  1  put  them  to  as 
Issue ;  staying  the  Proceedings  then  before  me  without 
sufficient  Proof  to  support  them.  Upon  a  Principle  aot 
«ulike  that  I  stayed  the  Proceedings  in  this  Case : 
Bankrupt  insisting,  first,  that  there  was  no 
Creditor*s  Debt;  secondly,  that  there  was  no  Trading; 
thirdly,  that  there  was  no  such  Act  of  Bankruptcy 
coimected  with  the  petitioning  Creditor's  Debt,  if 
was  one,  would  support  the  Commission. 


The  QuestFon  as  to  the  Trading,  depending  ujpou 
Fact,  with  what  Intent  he  bought  and  sold  Books 
Prints,  was  in  its  Nature  fit  fur  the  Consideration  of  ^  *  a 
Jury.  Upon  the  Act  of  Bankruptcy  it  was  contendedKs^^^d^ 
that  the  Fact  of  lying  in  Prison  for  Debt  Two  Montbt.^X^bf 
wa2(  not  under  the  Circumstances  an  Act  of  Bankruptcy  "^^^y; 
and  farther,  that,  if  it  was  an  Act  of  Bankruptcy  by  nsmrrmn* 
lation  to  the  Commencement  of  the  Imprisonment,  ib^mMjbt 
Creditor,  having  altered  the  Nature  of  his  Debt,  originall^MJly 
by  simple  Contract,  or  Specialty,  taking  a  JodgneuK.S'^xut 
between  the  Time  of  the  first  Imprisonment  and  tbe  Coitm  m,m4n* 
mission  issued,  was  not  at  the  latter  Period  such  a  Oreditoc:^.^  tor 
as  at  the  former ;  and  therefore  could  not  support  the  ComcK^^m* 
mission ;  which  by  relation  stands  upon  an  Act  of 
niptcy,  previous  in  Date  to  the  Judgment. 


That  was  a  Question  of  Law ;  and,  attendii^ 
larly  to  the  Tradmg,  I  directed  an  Action ;  staying 

tainly  may  be  a  Trader  in  ship    adding,    that  be    ws^  "^^s 

the    Articles    of  Pigs    and  rather  disposed  to  direct  a  ^^■■Q 

Bricks.  Issue  than  an  Action,  whei 

An  Issue  was  directed  as  it  appeared,   that  tbe 

to  the  Trading  and  the  Act  insisted  on  was  not  laid 

of  Bankruptcy :   his    Lord*  ibre  the  Commissionen. 
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Proceedings.    The  Petitioner  having  had  an  Opportunity       1812-13. 
of  trying  the  Validity  of  the  Commission  in  an  Action,  I  ^'^^^^ 

cannot,  consistently  with  tlie  Safety  of  Mankind,  listen  to  n^  .  * 
a  Suggestion,  tliat  as  much  Skill  and  Diligence  were  not 
applied  in  the  Trial  of  that  Action,  as  ought  to  have  been 
applied.  That  would  be  attended  with  too  much  Danger 
to  the  general  Interest  of  the  Public.  Upon  the  Trial  of 
that  Action  the  Opinion  of  the  Jury  under  the  Direction 
of  the  Judge  was,  that  there  were  a  good  petitionuig 
Creditor's  Debt,  Trading  and  Act  of  Bankruptcy ;  all  tlie 
Essentials  to  making  a  Man  liable  to  the  Bankrupt  Laws  ; 
as  he  may  be  certainly  whether  solvent  or  insolvent. 

One  of  the  Questions  is  a  Question  of  Law :  as  to  the 
Effect  of  the  Change  of  the  Security  pending  the  Course 
of  the  Imprisonment.  Suppose  a  Debt  by  simple  Con- 
tract converted  into  a  Judgmient :  when  that  is  compared  to 
%  Bond  taken,  wbiph  goes  for  nothing,  if  there  was  an 
antecedent  Act  of  Bankruptcy^  this  Distinction  occurs; 
that  the  one  is  by  Contract :  the  other  by  a  Judgment  in  in* 
vitum.  Whatever  could  be  made  of  that,  there  was  an 
Opportunity  of  submitting  it  to  a  Court  of  Law ;  and  on 
,9  Motion  for  a  new  Trial  the  Cofurt  was  satisfied  with  the 
Verdict ;  and  refused  to  disturb  it.  Upon  the  Applica- 
tion to  me,  that  followed,  my  Opinion  was,  and  continues, 
that  according  to  the  Course  in  Bankruptcy,  if  a  Com* 
mission  has  been  sustained  in  an  Action,  directed  for  the 
Purpose  of  trying  jits  Validity,  it  must  without  other  Grounds 
be  considered  valid :  at  the  same  Time  intimating,  that, 
though  I  would  not  restrain  the  Bankrupt  fi*oni  again  trying 
it,  as  acting  in  that  vexatious  and  litigious  Course,  which 
in  Thompson*s  Case  (a)  called  for  such  Interposition,  I 
would  not  direct  the  Action  to  be  again  tried  without  a 
i)^w  Ground.    The  Consequence  would  be  repeated  Ap- 

(€j  See  Chambers  v,  Thomfson,  4  Bra,  C.  C.  434. 

plications ; 
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1813.         to  dispute  the  Act  of  Bankruptcy ;  referringto  WiUcock  ▼. 

^r^         Smith  (a)  and  Radmore  v.  Gould  (b). 
Berks  "^ 

WiGAK  ^^    Samuel  RomiUy    resisted   the    Motion  on    the 

Ground,  that  the  Bankruptcy  had  repeatedly  been  tried 
both  at  Law  and  in  Attempts  to  supersede  the  Commisrioo : 
but  every  Attempt  to  impeach  this  Commission  had  failed; 
and  therefore  some  special  Circumstances  ong^t  to  bt 
stated  to  induce  the  Court  to  grant  this  Indulgence. 


The  Lord  Chancbllor. 

It  is  the  Practice  of  the  Court  of  Kin^s  Benchg  if 
the  Justice  of  the  Case  requires  it,  to  withdraw  the  Plea, 
and  file  a  new  one^  giving  Notice ;  and  the  Court  of  £j> 
chequer  followed  that;  requiring  this  additional  Allegation 
in  the  Affidavit;  that  the  Deponent  is  informed  and 
believes,  that  it  is  essential  to  the  Justice  of  the  Case^ 
that  the  Defendant  shall  be  at  liberty  so  to  objegt. 


The  Order   was  pronounced  accordingly  with   that 
Allegation. 

r«J  2  Campb.  p.  184.    Sec         fb)  1  Wigktw.  Exck.  Cs» 
also  ClarksoH  v.  Daddsj  in     p.  80. 
Ihe  Note. 


iirr\'%j 
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MONDEY  V.  MONDEY.  f^l]]\^  ^ 

HE  Plaintiff,  as  Mor^gee^  filed  her  fiill  against    Inquiry  di- 
the  .infant    Heir  of   the    Mortgagor,    and    other  rccted,  in  caM 
Tsons,    clwming  to    be  first   Mortgagees.     The  Bill  the  Mortgagees 
_    ycd,  that  the  PkintiflF  may  redeem  the  Mortgagees,  if  consent  to  a 

5^r ;  and  that  the  Heir  may  Acn  redeem  the  whole ;  or  .      .'   ,     . 

It  will  be  for 
t  the  Defendant  Mortgagees,  if  subsequent,  may  re-    ,    Boncit  of 

m  the  Plaintiff;  or  that  nil  the  Defendants  may  be  ^^^  infant  Heir 

mr^fioaei :  or  that  the  mortgaged  Property  may  he  sokl,  of  the  1Vlort<» 

IHToper  Parties  concurring,  and  tlie  Money  to  arise  by  gagor. 

Sale  be  applied  in  Payment  of  the  Money  due  to 

Plsuntiff  and  the  Mortgagees  Defendants  in  respect 

their  Securities  according  to  the  Priorities  of  such 

urities ;  and  that  the  Suq>Ius,  if  any,  produced  by  the 

M^,  may  be  secured  for  the  Benefit  of  the  Defeudant, 

infant  Heir  of  the  Mortgagor. 


r.  Hart,   and  Mr.   DoudesxceUi    for  the  Plaintiff, 
a  Sale;    observing,    that  though  tliey  could  not 
•n  Instance,  this  might  perhaps  be  done;  as  the 
^jrt  had  in  many  Respects  extended  its  Jurisdiction  for 
Benefit  of  Infants. 

T.  Viterton,  for  the  infant  Heir.    Mr.  Col/insonf  for 
odier  Mortgagees. 


The  Lord  Chancelloh. 

would  be  too  much  to  let  an  Infant  he  foreclosed ; 
'^^^n,  if  the  Mortgagee  will  consent  to  a  Sale,  a  Surplus 

be  got,  of  perhaps  ^4000,  considered  as  real  Es- 
^^j  for  tlie  Benefit  of  the  Infant.  If  there  was  no  Pre- 
cedent, 
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1813.         cedent^  I  would  make  One :  but  I  am  sure,  thb  has  betti 

1.^^^^^^  done. 

Monde  Y 

V,  ■  ■ 

MONDET. 

Tlie  Decree  directed  a  Reference  to  the  Master  to  take^ 
an  Account  of  the  Monies,  due  to  the  several  Incum-' 
brancers ;  and  to  ascertain  and  report  their  several  Priori-' 
ties  ;  with  the  usual  Directions  for  the  subsequent  Incum^ 
brancers  to  redeem  tlie  prior  in  the  usual  Course ;  and,  in 
ease  the  Mortgagees    shall  consent  to  a  Sale,  that  the 
Master    shall   inquire,    and  report,    whether   it   will  be 
for  the  Benefit  of  the  Infant,  that  the  Estate  should  h& 
told  i  and  farther  Directions  and  Costs  were  reserved. 


fet.  10.  BALMANNO  r.  LUMLEY. 

Reference  of  ^  I  ^HE  Bill  prayed  tlie  specific  Performance  of  a  Coi 
Title  before  Jl     ti'act  for  tlie  Purchase  of  an  Estate. 
Answer :  Plain- 
tiff, the  Von-  jyj,.  jf^j.^^  f^r  the  Plaintiff,  the  Vendor,  moved  foe- 

Reference  of  the  Title, 
taking  to  do 

all  such  Acts 

for  the  Pur-  Mr.  Cooke,  for  the   Defendant,    the  Purchaser,    <^= 

pose  of  cxc-       jectcd,  that  this  is  never  done  before  Answer ;  and 

cuting  what        Practice  would  be  inconvenient;   the  Answer  statii^ 

the  Court  Grounds  of  Objection  to  the  Tide, 

thinks  right, 

as  if  the  An-  -xr       rr  •       -rk       i  '11  1       TfcMt 

swcr  was  in  ^^"''^^  *"  Keply,  said,  that  the  Bill  was  a  m. 

and  the  Cause    Averment  of    the  Contract ;    putting   no    special  F5^^ 

brought  to  Hearing. 

Direction,  if  the  lloport  shall  be  against  the  Title,  for  Compensation: 
refused  as  to  Indemnity. 
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in  Issue:  therefore  there  was  no  Use  in  w'aiting  for  the         1813. 

Answer.  _    ^^^"^ 

Balmanko 

The  Lord  Chancellor.  Lumley. 

One  Difficulty^  stated  by  Mr.  Cooke  \s,  how  the  Court 
is  to  proceed  after\vards:  but  on  such  a  Motion  the 
Court  considers  the  Plaintiff  as  undertaking  to  do  all  such 
Acts  for  the  Purpose  of  executing  what  the  Court  tliiuks 
right,  as  if  the  Answer  was  in^  and  the  Cause  brought 
to  Hearing.  With  that  Undertaking,  if  tliey  cannot 
state  any  Objection  to  the  Performance,  and  tlie  Re- 
ference is  merely  to  look  into  the  Title,  I  do  not  appre- 
liend  the  Answer  to  be  necessary  before  that  Reference. 

Let  the  Order  go  therefore,  with  that  Undertaking  (a). 


Mr,  Cooke  desired  to  add  to  the  Order  a  Direction,  in 
the  Report  should  be  against  the  Title,  for  Compen- 
>^ion  and  Indemnity;  suggesting,  that  as  to  Part  of  the 
^  tate  Indemnity  might  be  more  convenient  than  Com^ 
^xisation. 

31  r.  Hart  agreed  to  the  Inquiry  as  to  Compensation ; 
A  *<  objected  as  to  an  Indemnity;  which  might  prove  in- 
convenient to  Families;  insisting,  that  the  Purchaser 
St  either  take  the  Title  with  an  Aliowanpe  for  a  De« 

•t,  or  reject  it. 

^e  Lord  Chancellor  said,  he  did  not  apprehend. 
Court  could  compel  the  Purchaser  to  take  an  Indem^ 
^^,  or  the  Vendor  to  give  it ;  and  accordingly  confined 
"^e  Order  to  Compensation* 

(a)  Paton  v.  Rogers^  post. 

VoL.L  Q  THE 
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Lincoln's 

Inn  Hall. 

Jan.  12,  13, 

14.  20.  CHESTER  r.  LOWTEN. 


THE  MAYOR  AND  COMMONALTY  t)F  COr  -^>1 


General  Right  HpHE  Object  of  this  Bill  was,    tliat  Indentures 
of  Corporar         X     Lease  and  Release,   dated  the  26th  and  27th 
lions,  of  what-  j,j^^  j^gj^  ^^^jng  a  Mortgage  for  i^SOOO  ahd  Intfcre: 
ever  Nature,  at  ^  g^^^^  ^^  ^j^^  ^^^^^  p^^^^  ^  ^  collateral  Security, 

th  '    La  d  another  Indenture,  dated  the  28th  of  JanUai-^,  1804^  \ 

held  in  Fee  legcd  to  have  been  executed  under  the  Corporate  Seal 

subject  as  to  Colchester,  might  be  declared  void,  and  delivered  op 

Ecclesiastical  be  cancelled  or  declared  to  stand  only  as  a  Security 

Corporations  such  Supis  as  were  bond  fide  advanced  by  the  DefienB.: 

to  the  restrain-  fo^  j,^^  Usc  of  the  Plaintift ;  and  an  Injunction, 

ing  Statutes; 

and  no  In-  ,     , 

stance  of  a  *^®  ®^'  impeached  the  Securities  of  the  26lh 

Trust  attached  27th  of  July,  1791,  as  unjustly  obtained ;  and  widic^"«t 
upon  the  any  good  or  leffX  Consideration ;  alledging,  that  by    ^Jfce 

Ground  of  Mis-  Custom  or  Usage  of  the  Borough  none  of  the  Lands,  &^c. 
application,  as  yested  in  the  Mayor  and  Commonalty,  can  be  sold       or 
*^'     mortgaged  without  the  Consent  of  the  Mayor  and 

.     monalty  in  Common  Hall  assembled,  or  the  major 
poses,  except  -^  .  > 

the  Case  of        ^^  them;  a  Custom  invariably  adhered  to  since  the 
Corporations,  holding  to  Charitable  Uses. 

Whether  such  a  Jurisdiction  prevails  in  other  Cases,  upon  an  Ap- 
plication to  Purpo^s  clearly  not  Corporate,  Quxre,  A  Bill  on  that' 
Ground  impeaching  Securities  as  obtained  un^ler  an  Abuse  of  Trust 
by  the  select  Body  of  the  Corporation  of  ColcheaUr,  using  the  Com- 
mon Seal  for  raisiag  Money  to  defray  the  Expencc  of  Actions  against 
the  Mayor  and  Town  Clerk,  relative  to  Elections  of  the  Recorder  ^^ 
a  Representative  of  the  Borough  in  Parliament,  dismissed  upon  vairioui 
subsequent  Transactions,  especially  an  Award,  binding  the  Corpora- 
tion at  large  through  the  select  Body,  acting  with  Authority,  and  upoA 
a  fair  Question,  whether  the  Purpose  was  Corporate,  or  not.     Costs  1 1 

Upon  a  groundless  Imputation  of  Fraud. 
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r  of  Incorporation  io  17^3,  except  in  tine  Instance  of  1813. 

ese  Securities ;  to  jwhich^  contrary  to.  such  Custom^  tlie  )!7*^ 

MQunon  Seal  was  afSxed  by  the  Contrivance  of  Francis  i^iAYoa 

i^thiesi,  then  Town  Clerk  of  the  Borough,  whose  Agent  ^^^ 

^  J>efendant  was^  ia  a  clauideslioe  Manner,  without  the  Common  a  ltt 

isent  of  the  Major  and  Con\monalty  in  Common  HaU  of 

lemhled.  CoLcuKSTza 


The  Bill  farther  alleged,  tha^  of  the  Sum  of  £9000, 
ited  in  th^  Indenture  of  27th  of  Ju/y,  1791,  tp  be  ad- 
n^red  and  paid  by  the  Defendant  to  the  Chamberlain  for 
e  Use  of  the  Corp^ation^  ^o  Part  was  advanced ;  btj^t 
e  real  Consideration  w^s  a  Bifl  of  Costs  to  that 
mount  in  defending,  as  4s^.^  ^^  Sfiythie^,  a  Quo  IVar- 
afo  Infon{i£|tion,  fjl^d  agajnst  him  in  1788  for  exer- 
ung  the  Office  of  Recorder  of  the  Borough,  aqd  other 
uts  and  Prosec^tions,  originafipg  in  Election  and  Pcirty 
ifgoses,  {\nd  not  connected  with  the  Rigl)ts  and  I^teres^ 
the  Corporation. 

To  this  Bill  the  Defendant  put  in  a  Plei|  and  Answer ; 
eading  the  Indentures  and  Bond  of  the  26th  and  27tb 
ily,  1791 :  a  Reference  and  Award  in  1801  between 
3  Plaintiffs  and  Defendant  cpnceming  thjs  Principal  and 
lerest|  secured  by  those  Securities,  that  the  Plaintiffs 
Duld  pay  the  Defendant  ^2266: 155.  and  a  Deed,  dated 
2  28th  of  Januarj/,  1804,  confirming  thjB  Mortgage  of 
51 ;  and  by  way  of  Answer  statfng,  that  all  the  Circum- 
SDcp9,  under  which  the  Mortgage  w^s  obtained,  and  the 
e  Consideration  thereof,  were  laid  before  the  Arbi- 
KOTi. 

The  Plea  w^s  disallowed  hy  the  Lord  Chancdlor  Z9 
Bering  too  much  in  covering  the  last  Instrument. 

Hie  Defendant  then  put  in  bis  Answer ;  from  which  it 
peared,    that    he  had  lately  filed  a   BiU  against    the 

Q  2  Plaintiffs 


L0WT£N« 


LOWTEX. 


CASES  IN  CHANCERY. 

1A13.         Plaintiffs  for  a  Foreclosure.    He  denied  tlie  Custom^  at 
^^^  stated  by  the  Plaintiffs;  al lodgings  that  the  select  Body 

M       ft.        ^^  ^'^^  Corporation,  consisting  of  the  Mayor,  AldenneD, 
^^^  Assistants  and  Common  Council,  which  Common  Cou 

Commonalty  cil  consisting  of  Eighteen  were  elected  by  and  out  o 
of  the  Commonalty  at  large,  who  were  upwards  of  On< 

Colchester    Thousand  Tliree  Hundred,   have  full  Power  to  sell 
^*  mortgage  the  Corporation  Lands  without  the  Consent 

die  Commonalty  at  large,  in  Common  Hall  assemble 
He  denied,    that  the  Common  Seal  was  affixed   to 
Mortgage  contrary  to  the  Usage  by  the  Contrivance 
Smythies  in  a  clandestine  or  improper  Manner ;  adi 
ting,  that  it  was  affixed  without  the  Consent  of  the  Ma 
and  Commonalty,   in   Common  Hall  assembled^  or 
major  Part  of  thcni;  which  he  insisted  was  not 
sary.     He  admitted,  that  the  .£2000  was  not 
to  the  Chamberlain  for  the  Use  of  the  Corporation ;      Vh^ot 
arose  in  the  following  Manner : — In  1787  upon  an  ^^&  ac- 
tion for  the  Office  of  Recorder  Smythies  was  returnecS.  as 
duly  elected.     In  consequence  of  the  Warmth,  occtsio-aKietf 
by  this  Contest,  many  Actions  were  brought  against  JCiA 
zcard  Capstack,  the  Mayor,  for  refusing  Votes,  tend^iierf 
for  Mr.  Grimu'ood,  tiic  unsuccessful  Candidate ;  who     ap- 
plied to  the  Court  of  Kin^fs  Bench  for  Leave  to  file   ao 
Information  in   the  Nature  of  a  Quo  Warranto  ngnhst 
Smyt/nes ;  which  was  terminated  by  a  Compromise  :  JWir, 
GriniKood  being  sworn  into  the  Office  of  Recorder,  aotf 
Smythies  being  appointed  Town  Clerk.     In  1788  upon 
die  Election  of  a  Representative  of  the  Borough  ioAr. 
liamcnt  Mr.  Tierney  and  Mr.  Jackson  betng  (be  (kaiU 
dates,  Bezatiel  j-higier,  the  Mayor,  made  t  specU  Re- 
turn, that  the  Numbers  on  the  Poll  were  eq»l;  «wl  Mr. 
Tierney  commenced  an  Action  against  him  fcr  «  fiJn   , 
Retuni. 


V, 
LOWTXV. 
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On  tHe  20th  of  Jult/,  1789,  at  a  Meeting  of  the  select  1813. 

Body  of  the  Corporation^  consisting  of  the  Mayor,  Al*  ^/^ 

dermen,  Assistants,  and  Common  Council,  an  Order  was        Mayor 
made ;  reciting,  that  such  Actions  had  been  commenced,  ^j^^ 

and  the  Opinion  of  the  Assembly,  that  Capstack  and  An-  Commonaltt 
gier  had  executed  the  Office  of  Mayor  faithfully  and  ho-  of 

nestly ;  and  therefore  resolving,  that  they  should  be  pro-  Colchester 
tected,  defended,  and  indemnified,  by  the  Corporation  by 
and  out  of  the  Revenues  thereof  against  such  Suits ;  and, 
for  better  carrying  tliat  Order  into  Eifect,  that  the  Mayor 
for  the  Time/  being  together  with  any  Two  of  the  Alder- 
men, any  Two  of  the  Assistants,  and  any  Two  of  the 
Common  Council,  be  a  Committee  for  the  Purpose  of 
borrowing  a  Sum,  not  exceeding  £2000,  for  answering  the 
above  End ;  such  Committee  being  authorized  to  raise 
the  <£2000  by  Mortgage  of  the  Estates  of  the  Corpora- 
tion ;  and  to  affix  the  Common  Seal  to  all  Deeds,  neces- 
sary for  effecting  such  Purpose.  On  the  18th  of  Decem- 
ber, 1789,  at  another  Meeting  of  tlie  select  Body  it  was 
ordered,  that  they  should  make  such  Return  to  tlie  Man- 
damuSf  requiring  them  to  swe^  Mr.  Grimwood  into  the 
Office  of  Recorder,  as  Counsel  should  advise ;  in  order 
that  tlie  Election  might  be  tried ;  that  it  should  be  tried 
at  the  Expence  of  the  Corporation ;  that  the  Mayor  should 
be  indemnified  by  the  Corporation ;  that  the  Defendant 
should  be  employed  to  conduct  this  Buniness ;  and  that 
the  Costs  of  defending  the  Quo  Warranto  Cause  against 
Smythies  should  be  borne  by  the  Corporation. 

The  Answer  farther  stated,  that  in  prosecuting  and  de- 
fending these  Causes,  «£2156:65.:  \\d.  became  due  to  the 
Defendant;  of  which  Sum  c£l400  was  Money  out  of 
Pocket ;  and  his  Bill  of  Costs  on  that  Account  was  the 
Consideration  for  his  Mortgage ;  which  he  insisted  came 
within  the  Spirit  of  the  preceding  Orders. 

Q  3  Tho 


fSO 
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1S15»  The  Interest  was  regularly  remitted  to  the  Deftlhdiiiit  by  . 

^tj^  Smythies  during  his  life;  but  since  his  Death  in  1798  do 

Mayor  Interest  Laving  been  paid,  the  Defendant  applied  for  lih 

i^ij^  Money,  and  the  Plaintiffs  disputing  the  Bills,  a  long  Cor- 

CoM  31 0  N  A  LTT  fesppndence  ensued ;  which  terminated  in  an  Agreement  fdr 

of  a  Reference  of  the  Defendant's  Claims,  dated  the  22d  of 

CoLpiiESTBR  Jpril,  1801,  signed  and  sealed  1)y  the  Defeudant;  and 

'^'  sealed  on  the  Part  of  the  Plaintifis  with  the  Common  Seal ; 

M>vTEH,  which  was  affixed  by  the  Direction  of  the  select  Body. 


The  Defisndant  insisted,  that  all  the  Objections  to  bis 
Security,  as  stated  in  the  Bill,  were  laid  before  the  Arbi- 
trators in  a  Case,  drawn  up  by  the  Town  Cierk  on  behalf 
of  the  Corporation ;  and  by  the  Award,  dated  the  124di 
of  December,  1801,  the  Sum  of  £2,^66:15$.  was  foond 
to  be  due  from  the  Plaintiffs  to  the  Defendant.  Tliat 
Sum  not  being  paid,  the  Defendant, in  Ttiniiy T^rm, 
)803,  filed  a  Bill  for  Redemption  against  a  prior  Mort- 
gagee and  Foreclosure  against  the  Corporation ;  but  ccm- 
4sented  to  stay  Proceedings  in  that  Suit  for  TWo  Years  om. 
receiving  the  Interest  then  due,  and  an  Agreement,  that 
liuch  Delay  should  not  prejudice  the  Suit,  and  that  tKe 
future  Interest  should  be  incre9sed  from  £^ :  IOj.  to 
pve  per  Cent. 

In  pursuance  of  that  Agreement  by  an  Indenture, 
dated  the  28th  of  January,  1804,  indorsed  on  the  original 
Mortage,  the  Mayor  and  Commonalty  in  Consideratioa 
of  the  Sum  of  ^2266:  I5s,  which  they  acknowledged  to 
be  due  from  them  to  the  Defendant,  granted  and  coiw 
firmed  to  him  all  the  Premises,  comprised  in  his  original 
Mortgage,  to  secure  the  principal  Sura  of  £2266 :  IS*, 
^nd  Interest  at  Five  per  Cent. ;  covenanting  to  pay  the  In- 
terest. Half-yearly,  and  the  Principal  m  January ^  1806* 
The  Interest  not  being  paid,  the  Defendant  commenced 
m  Aption  upon  bis  Bond ;  a^d  obtained  a  Verdict. 

Tbc 
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be  Answer  insisted,  that  the  Debt  so  owiog  to  the         1813. 
ndaot  foT  hb  Bill  of  Costs,  was  a  hgui  and  sufficient         ^C^ 
ideration  fpr  the  Bond  and  Mpitgpge;    ^hat  such        MAYom 
1  and  Mortgage  were  valid  and  binding  on  the  Cor-  i^i,^ 

don  notwithstanding  the  Qbjection  as  to  the  Mode  Commonaltt 
filing  the  Corporate  Seal ;  that,  if  the  original  Se*  of 

ies  were  questionable,  they  had  .been  since  repeatedly    Colchester 
rmed  by  the  Award,  the  Deed  of  180*1,  the  subse-  ^' 

t  Payment  of  ;Interest,  and  the  Orders  and  Admis* 
of  the  select  Body  ;  all  which  A^cts  took  place  with 
yp^icurrenQe.of  the  Recorder,  the  proper  Law-Officer 
le  Corporation;  and  were  Corporate  Acts^ , binding 
Corporation. 

a  the  12th  of  March,  1811,  the  Lord  Chancellor 
ted  Four  Issues,  to  be  tried  in  the  Court  of  Ex^ 

« 

fcr:  Whether  the  Common  Seal  of  the  Mayor  and 
monalty  was  duly  and  lawfully  affixed  to  the  I^den- 
dated  the  26th  and  27th  July,  179\,  the  Bond, 
the  27th  of  July,  1791>  the  Agreement,  d&te^  die 
of  April f  1801,  and  the  Indenture,  dated  the  28th 
anifary,  1804,  or  to  any  (ft  either  of  those  Instru- 
s. 

xm  the  Trial  of  those  Issues  the  Juiy  found,  th^t  the 
mon  Seal  of  tlie  Mayor  and  Commonalty  was  duly 
awfully  affixed  to  the  said  several  IndeutureSj  Bofid^ 

\greement 

le  Cause  was  heard  for  farther  .Directions. 

-  Samuel  Bmilly,  Mr.  Hart,  and  Mr.  Jioiipe//,  for 
laiatiffii. 

I  Corporations  are  Trustees  for  die  Individuals,  oP 
li  they  are  composed;  and  in  that  duoncter  are 

Q4  boun4 
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The 

Mayor 

and 


LOWTEX. 


1813.  bound  to  consult  the  Interest  of  their  Members.  If  those, 
who  act  on  behalf  of  the  Corporation,  cannot  apply  the 
Fuiids  of  the  Body  to  their  own  individual  Advantage, 
neither  can  they  appropriate  those  Funds  to  gratify  their 

'OMMONALTY  P^ssions,  or  to  serve  the  Purposes  of  their  own  particular 
of  Party.    In  the  View  of  a  Court  of  Equity  such  Objects 

Colchester    must  receive  equal  Censure.     It  is  not  very  probable,  that 

Cases  in  Point  can  be  produced :  Corporations  generallj 
contriving  to  veil  their  Abuses  from  the  Ohservation  of 
Justice.  Yet,  if  Authority  is  required,  the  Case  of  Tie 
King  V.  Watson  (a),  furnishes  a  clear  Opinion  of  ^ih- 
hurstf  Justice,  in  Favor  of  this  Jurisdiction :  a  Judge^ 
perfecdy  conversant  with  the  Doctrines  of  thb  Court ; 
having  sat  only  Five  Years  before  as  one  of  the 
Commissioners  of  the  Great  Seal.  This  cannot  be  repie 
sented  as  a  Bill,  filed  by  a  Corporation  to  defeat  thei 
o\Mi  Acts.  The  Transactions  complained  of  are  Acts^  no 
of  the  Corporation,  but  of  the  select  Body ;  afiixing  the 
Common  Seal  to  Instruments,  which,  though  good  at  Law 
may  be  the  proper  Subject  of  Relief  in  Equity ;  as  Relie: 
would  be  given  against  a  Party,  claiming  with  Noti< 
under  a  fraudulent  Execution  of  a  legal  Power  of  Attof 
ney  to  execute  a  Deed. 


The  Defendant  knew,  that  the  Mortgage  was  granted 
for  Purposes,  in  which  the  Corporation  had  no  Interest ; 
and,  that  the  Mortgage,  if  in  the  strict  legal  Sense  valid, 
^mounted  to  a  Breach  of  Trust.  lie  admits,  tiiat  the 
Consideration  was,  not  Money  advanced,  but  a  Debt 
Here  the  Question  arises,  whether  that  was  a  Debt, 
which  the  Corporation  ought  to  have  paid.  The  Charges 
respecting  the  Contest  for  the  Recordershtp,  and  the 
Actions  resulting  from  the  Mayor's  Return  at  the  Eleo- 
Uon,  constitute  a  very  large  Part  of  this  Debt.     The 


(a J  5  Term  Rep.  199.  Sec  Page  204.. 


Contest 
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he  Kecordership  was  one  purely  individual;  IS  13. 

vo  Candidates  only,  and  with  which  tlic  ^.C^ 

-ally  no  Concern.     It  would  have  been  j,^,toR 

a  Person,  not  elected  by  the  Ma-  ^nd 

'  the  Corporate  Body.     Resisting  Commonalty 

i  have  been  asserting  their  own  of 

of  a  Minority,  having  acci-  Colchester 

■          ^                           \  and  availin<]r  themselves  ^* 

j'ruth  the*EIection  of  the  Ma- 
..e  select  Body  was  a  Nullity  ;  nn- 
.ion  by  their  Acquiescence  confirmed  it 
.o  third  Persons. 

dug,  that  the  Corporation  at  large  possessed  the 
o  dispose  of  the  Funds,  belonging  to  their  Body, 
dd  give  no  such  Right  to  a,  Minority  so  to  act  at 
lence  of  the  whole  Corporation.  Suppose  th^ 
tTf  in  Possession  of  a  Fund,  proposed  to  apply  it 
Payment  of  such  a  Bill  as  this:  could  not  the 
ition  at  large,  or  the  Majority,  obtain  an  Injunc- 
estrain  him  from  paying  and  the  other  Party  from 
;  it  i  Tlie  same  reasoning  applies  to  the  Actions 
against  the  Mayor.  They  were  purely  personal 
and  the  Corporation  had  not  the  Power  of  apply- 
Funds  to  cover  the  Expences  of  those  Actions ; 
as  a  clear  Misapplication ;  and  the  Defendant  in 
racter  of  Solicitor  and  Agent  to  the  Town  Clerk 
ot  be  ignorant  of  it.  By  the  express  Terms  of 
rter  the  Funds  of  the  Corporate  Body  are  to  be 
only  to  public  Purposes ;  and  by  what  Course  of 
g  can  these  Objects  be  so  described  ? 

Hey  V.  The  Whitstabk  Company  (a)  your  Lord- 
utting  the  Case  of  a  By-law,  made  for  the  per- 

(a)  nVes.ZlS.  Sec  Pages  320,  322. 

sonal 
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1813.         aonal  Benefit  of    the  lodividuab  jnaking  it^   exclvi< 
^ITT^  the  other  Members  from  a  Participation  in  the  Profits, 

AIayor        )vhich  all  were  entitled^  declared  your  Opinion  in  Ffiy< 
a,jj  of  the  Jurisdiction  of  this  Court  to'controul  such  an 

CoMNONALTY  ercise  of  cven  a  legal  Right ;  and  how  much  stronger  is 
pf  Case  here  presented :  this  unauthorized  Attempt  of 

CoftciirsTER    Minority  to  dictate  to  the  Majority ;  to  act  for  the 

Body,  and  dispose  of  the  Funds  by  an  arbitrary  DiscrottL^^   ■  ji 
independent  of  alL  Controul.    The  Defendant's  S^curl 
must  be  set  aside  as  granted  without  Consideration, 
admits  Notice,  that  the  Seal  was  afiixed  without  the 
sent  of  the  Mayor  and  Commonalty  at  large ;  an4 
the  Monqf  was  not  advanced,  as  falsely  recited  in  the 
struments.    The  Acts,  represented  as  a  Confimmtion, 
Qtaod  in  the  same  Predicament  as  the  original  Secont 
being  Acts  done  by  the  select  Body,  equally  upanthm 
*  vized. 

If  this  Mortgage  can  stand,  there  b.no.Parpope,  bo* 
dfer  corrupt,  to  which  the  Funds  of  a  Corporation 
not  be  applied.    Conceding  for  the  Argument  that 
adect  Body  had  the  legal  Power  to  affix  the  S^,  y^^t 
imder  the  Circumstances,  with  the  Defendant's  Knofilpis^^ 
that  the  Purpose  was  corrupt,  and  not  Corporate,  bis 
Gurity  cannot  be  allowed  to  prevail. 

Sir  Jrtiur  Piggott,  Mr.  Richards,  Mr.  WtthmU, 
iMr.  Ilorue,  for  the  Defendant. 


The  Argument  in  support  ef  this  Bill  op^is  to 
Court  a  most  extended  Jurisdiction.  The  Plaintiflb, 
doning  their  original  Position,  that  the  Deeds  were  ill< 
now  call  for  the  Interference  of  this  Court  to  have  tbc:^'' 
removed,  as  Clouds  upon  their  Title. 


/ 


* 


/ 
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lie  Corporation  is  the  sole  PlaintifF:  no  individual  1813. 

mlMrs  impeadiing  the  Conduct  of  the  select  Body.  ^/^ 

that  respect  this  Case  is  distinguished  from  AdJey  v.        Mayo* 
r  Whiistable  Companif;  ivhere   the  Plainliflf  assertedi  and 

t,  having  performed  his  Duty  by  dredging  the  Oysters,  Commonaltt 
was  under  the  By-law  excluded  from  a  Share  of  the  of 

»6ts;  and  your  Lordship  directed  an  Action  to  try  the  Colchestee 
idityof  that  By-law ;  which  was  the  whole  Jurisdiction 
rcised  in  that  Case,  llie  Security,  given  by  the  select 
dy,  1^  the  Security  of  the  Corporation.  The  Power 
nmking  laws,  binding  this  Corporation,  is  in  the  se- 
:  Body.  That  has  been  repeatedly  established,  by  the 
urt  of  Kin^s  Bench  in  the  Action  upon  the  Bond,  and 
the  Court  of  Exchequer  in  the  Trial  of  the  Issues  di- 
led.  This  Power  appears  to  have  been  vested  in  the 
set  Body  from  Time  immemorial ;  being  derived  to 
m  by  Prescription,  not  by  Charter ;  and  innumerable 
the  Instances,  in  which  the  select  Body  has  mortgaged 
Property  of  the  Corporation^  and  exercised  other 
ts  of  Government,  without  the  Interference  of  the  Bur- 
ses. The  eqnitable  Object  of  this  Bill  is  to  set  aside 
troraents  of  the  Plaintifrs  themselves,  decided  to  be 
al  Instruments ;  and  the  Principle,  on  which  that  ]» 
intained,  is,  that  the  Corporation  are  Trusttes:  die 
J  not  alledging  any  Trust ;  but  stating  a  general  Pro- 
sttion,  that  will  entitle  every  Corporation  in  the  King- 
n  by  merely  filing  a  Bill,  aUiliHg  no  more  than  that 
ne  Act  not  Corporate  has  been  done,  to  set  aside  their 
iberate  Acts,  defeat  their  Engagements,  and  evade 
ht  Debts.  It  is  admitted,  tloit  there  is  no  Instance  of 
ih  a  Suit. 

The  Plaintiffs  cannot  maintain,   tliat  the  Corporation 
1  no  Interest  in  the  Appointment  of  the  Recorder, 
ir  Law  Adviser  \  and  if  die  Msiyor  is  to  stand  the  Con- 
sequences 
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1S13.  sequences  of  every  Action,  brought  against  him  in  that 

^^'^  Character,  he  may  be  overwhelmed.     The  Proceeding* 

against    these  Officers  were  against  them,  not  as  indi- 
I  viduals,  but  in  their  official  Characters;  and   why,  wbj 

Commonalty  "^^  ^^^  Corporation  defend  any  Member,  attacked  in  hii 
of  Corporate  Character,  for  Acts,  done  in  the  Execution  of 

Colchester    his  Office  ?  Could  this  Defendant  know,  wbetlier  the  Piu^ 
^-  poses,  for  which  the  Money  was  employed,  lucre  Corpo* 

LowTEv.       j^jg  Qy  UQ^  ^^^  jg  i^g  3^  ^jjjg  Distance  of  Time,  whea  ad 

the  Individuals,  against  whom  he  might  have  proceeded, 
are  dead,  to  lose  the  Security,  upon  which  he  was    id. 
duced  to  rely  ?  At  least  he  must  be  entitled  to  the  eon- 
mon  Justice,  which  a  Court  of  Equity  adminbtere;  wbert 
Relief  is  sought.     'The  usual  Practice  of  die  Court  is, 
when  any  one  comes  here  to  set  aside  a  Deed  fraudu- 
lent, or  illegal,  as  being  usurious  to  impose  this  Term 
upon  the  Plaintiff,  that  lie  shall  repay  the  Money  actually 
disbursed. 

Whatever  were  the  original  Circumstances,  here  are 
the  strongest  Acts  of  Confirmation  :  Payment  of  laterest 
to  the  Year  1 797 :  the  Agreement  to  refer ;  by  which 
they  chose  the  Fonim ;  and  the  Deed  of  1 804.  In  all 
Cases  a  Party,  havii^  a  Right  to  extricate  himself,  ify 
aware  of  the  Objection,  he  confirms  the  original  Act,  can- 
not afterwards  avail  himself  of  that  Objection.  Whence 
do  these  Plaintiffs  derive  the  Privilege  of  laying  bjfor 
BO  many  Years  ?  The  only  Authority  referred  to  is  aa 
Opinion  accidentally  dropped  by  a  single  Judge,  sitting 
in  a  Court  of  Law.  Caa  such  an  Opinion  be  receind 
as  conclusive  Evidence  of  the  Doctrine  of  this  Court  upon 
a  Subject  peculiarly  its  own  ? 

Supposing,   that  this  Money  was  not  raised  for  Cop- 

. porate  Purposes,  that  this  b  therefore  to  be  considered  as 

a  Misapplication, 
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m  Misapplication^  the  QiiesticNi  would  arise,  ^\'hetlicr  tills  1S13. 

Court  could  sliortly  after  the  Mortgage  have  restrained  ^^^ 

the  Defendant  in  the  Exercise  of  his  legal  Rights,  as  Mort-  Mayor 

gagee ;  or  liave  directed  the  Instrument  to  be  cancelled.  qi^ j 

That  is  certainly  a  Question  of  great  Novelty,  and  no  less  Commonaltt 

Importance ;  involving  another  Question,  the  Competency,  of 

or  Incompetency  of  Corporations  to  dispose  of  tlieir  Pro-  Colchestbu 

perty.     From  Time  immemorial  vie  find  it  laid  down  by  ^* 

TjflWTE3C. 

all  the  Courts  of  Law,  that  Grants  by  Corporations  of 
their  Estates,  whetlier  for  Corporate  Purposes,  or  not^ 
were  good  (a).  Lord  Coke,  indeed,  does  not  hesitate  to 
lay  down,  that  any  Corporation,  ecclesiastical  or  civil, 
might  alienate,  and  that  without  the  Patron  or  Founder. 

Independent  of  the  restraining  Statutes  of  Elizabeth  (b) 
Corporations  could  dispose  of  the  whole  of  their  Estates ; 
having  the  absolute  and  unqualified  jus  disponendi;  nei- 
tlier  limited  as  to  the  Objects,  nor  circumscribed  as  to  the 
Quantity;  and  tlie  Proposition  of  the  Plaintiffs  is,  that 
this   unqualified   Power  which   Corporations  possess   at 
Law,  may  be  cut  down  in  this  Court.     So  incidental  to  a 
Corporation,  lay  or  ecclesiastical,  is  this  Power  of  free 
Alienation,  tliat  the  Crown  cannot  constitute  a  Corpora- 
tion without  it ;  accordhig  to  tlie  celebrated  Case  of  Sut" 
tovks  Hospital  (c) :  so  that,  if  a  Corporation  should  be 
jCODstituted,  to  alien  with  the  Consent  of  the  Lord  Chan- 
cellor of  England,  the  Qualification  would  be  void.     The 
Dictum  of  Mr.  Justice  Ashhurst  is  opposed  by  the  Opi- 
nion of  Mr.  Justice  Blackstone,  that  the  visitatorial  Power 
of  the  Crown  over  Civil  Corporations  is  exercised  in  the 

CaJ  Co.  Ii7f.  44,  (1.300,  6.  c.  10.    14  Eliz.  c.  1 1  &  14. 

Siderjin,  l62.   Smith  v.  Bar-  1 8  Eliz.  c.  1 1,  and  43  Eliz.  c. 

ret,  3  Comijns  Dig.  Tit.  Fran-  29. 
ehtse,  f.  11.  18.  (cj  10  Co.  1.  See  306. 


(h)  1  Eliz.  c.  19.  13  Eliz, 


Court 
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1813.         Court  of  King's  Bench  (a),  and  there  only.     Ill  ihi 


LOWTEV, 


Bankers  Case  (b)  the  Opinion 'of  Holt,  C.  J.  is  at  Vari- 
-^M  ance  with  that  of  Justice  Askhurst.    The  Silence  of  all 

^„j  the  Authorities  is  conclusive,  that  there  is  no  visitatorial 

Commonalty  Power  in  a  Court  of  Equity.    It  is  singular,  if  a  Co^ 
of  poi-ation,  taking  liable  to  a  Trust,  cannot  alienate,  tint 

Colchester    ji  should  have  escaped  Lord  Somers;  who  heard  the 
^'  Bankers  Case.    The  Result  of  all  the  Authorities  U, 

that  the  Alienation  of  a  Corporation  is  as  binding  Vn 
Equity  as  at  Law.    Tlie  Statute  of  Charitable  Usesfc^)» 
which  has  been  supposed  to  create  the  JurisdictioB       of 
this  Court,  contains  nothing,  which  supports  it :  nor,        i* 
there  in  Duke\  Book  (d)  an  Instance  of  a  CommissioB        to 
enquire  after  Estates,  alienated  by  Corporations ;  a  straa     Pg 
Aj^ument,  that  this  Court  has  no  visitatorial  Power. 

It  is  not  judicially  apparent,  however,  that  the  &-^^^ 
poration  committed  any  Breach  of  Trust  in  support^Bng 
the  Mayor  or  Recoider;  nor  whether  such  were  or  w^^^re 
not  Corporate  Purposes,  and  the  Jurisdiction  of  this  Cc^BUt 
can  only  be  exercised,  when  that  is  ascertained.    'JL     ^^ 
Proposition  of  the   Plaintiffii  admits,    that  a  Corpo- ora- 
tion may  mortgage,  or  alienate,  for  Corporate  Pmrpos^sff: 
but  the  Jurisdiction,  if  it  depends  upon  the  NaUnre      el 
the  Purpose,  as  not  being  Corporate,  must  attaeh  a^^Ni 
any  Corporate  Expenditure ;  as  building  Bridges,  lie.  s    ^ 

(a)    1  Comm.  480,  4S1.  Reversal  by  Writ  of  Error* 

This  Opinion  is  controverted  but  also  waatios  an  essential 

by  Mr.  Chr'utian:   who  dis*  Jngit'dieot,     the    DibcietJOff 

tinpiuibhts  the  Power  of  the  voluntarily   to  regulate  SJki 

Court  of  Kings  Bench  uppw  supcjintend. 

Complaint   to    prevent   and  (hj  Skinn.  Rep.  602. 

punish     Injustice    in     Civil  fcj  43  Eliz.  c.  4. 

Corporations  from  visitatorial  fdj  The  Law  of  ChmV 

Power;  as  not  only  liable  to  able  Uses. 

IXHrtrioCi 
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tfo^not,  which  goes  to  the  utter  Extinction  of  the  Prin-  1813. 

ople,  on  which  all  Corporations  are  founded ;  and  gives  rp, 

Ais  Court  ^  equal  Power  over  Civil  Corporations  as        Mayor 
it  exercises  over  Cliaritable  Uses,  in  Opposition  to  the  and 

Principle,  that  in  all  Corporations  there  is  somewhere  Common  a  Ltt 
tested  an  absolute,  uncontroulable,  Power  and  Discretion,        .    of 
without  Appeal.    It  will  scarcely  be  contended,  that  the    CotCHEStB* 
Corporation  could  not  submit  to  Arbitration.   That  Right 
they  clearly  have  under  the  Statute  of  WilUam  (a) :  even 
if  at  the  Trial  in  the  Court  of  Exchequer  many  Instances 
of  the  select  Body  submitting  by  their  Seal  to  Arbitration^ 
and  even  borrowing  Money  to  defend  Law  Suits,  had  not 
been  produced.     Supposing    the    original    Security   in- 
valid, what  is  there  to  impeach  the  Award,  or  invalidate 
die  Debt  thereby  created  ?    Conceding  for  the  Sake  of 
Argtiment,  that  the  Jurisdiction  exists,  may  not  a  Corpo- 
ration by  Confirmation  or  Waiver  be  precluded  from  the 
Right  of  resorting  to  it  f 

Sir  Samuel  Romilly,  in  Reply. 

In  this  Cause,  certainly  of  very  great  Importance,  in« 
solving  Points  of  considerable  Weight,  the  Defence  brings 
JTorvnurd  Four  Questions :  first,  whether  this  Court  has 
Jurisifiction :  secondly,  whether  tfib  Money  wa^  Applied 
for  Corporate  Purposes ;  thirdly,  whether  the  Acts,  relied 
on  as  a  Confirmation,  preclude  the  Relief:  and  fourthly, 
'whether  any  Relief  can  be  given  against  the  Defendant,  as 
a  Stranger,  and  a  Purchaser  for  valuable  Consideration. 
With  respect  to  the  first  Point  tlie  Defendant  contends, 
that  this  Court  has  no  Jurisdiction  for  a  direct  Breach  of 
Trust;  a  corrupt  Misapplication  of  the  Funds  of  this  Cor^* 
poration.    The  Absence  of  Authority  can  never  be  con- 
clusive against  the  clear  and  obvious  Principles,  on  which 

Cn)  9  &  10  n\  ft.  c.  15. 

this 


The 
Mayor 
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1813.  ttiis  Jurisdiction  stands.     Admitting,  that  a  Corponitici=Dii 

has  by  Law  the  Power  of  Alienation,   that  the   Crov^^B^a 
cannot  constitute  a  Corporation  without  that  Power,  as  i^^cm- 

and  cident  to  their  Fee,  no  Authority  upon  that  Head  prov^-  ^-es. 

Commonalty  ^^^^    Courts   of    Equity  have  no  Jurisdiction,    let 

of  Application  of  the  Corporate  Property  be  what  it  m: 

Colchester    and  the  numerous  Decisions,  correcting  Breaches  of  Tri 

V*  are  Authorities  in  support 'of  it.     If,  where  the  visl 

LowTEN,       torial  Power  exists,  this  Jurisdiction  is  excluded,  the  Pi. 
sumption  is,   that  it  attaches,  where   there   is   no  si 
Power.     The  Jurisdiction  cannot  be  derived  from 
Act  of  Elizabeth  (a) ;  which  directs  the  Appointment 
Commissioners.    The  select  Body  is  established  by 
Decision  at  Law  to  be  Trustees,  mere  ministerial  Agei 
of  the  Corporation ;  and  as  such  bound  to  exercise 
Powers  for  the  Benefit  of  the  whole  Body.     The  Obje 
of  Incorporation  are  to  preserve  Peace,  to  administer  J 
tice,  &c.  in  order  to  promote  the  general  good,    not 
the  Corporation  alone,  but  of  the  Kingdom  at  large : 
Majesty  granting  these  Corporate  Privileges  as  a  Truslce 
for  the  whole  public  Weal.     The   Consequence  is,  tln^t 
the  select  Body  can  act  only  for  the  general  good. 

Suppose,  the  restraining  Statute  of  Elizabeth  had  never 
passed,  and  that  a  Bishop  had  in  the  present  Day  made  a 
beneficial  Grant  to  one  of  his  Family,  can  a  Doubt  be  sug- 
gested, whether  this  Court  would  have  interfered  ?  Con- 
siderable Weight,  is  to  be  attached  to  the  Opinion  of  Mr. 
Justice  Ashhurst ;  who  speaks  of  this  as  a  general  Prin- 
ciple, merely  necessary  to  be  stated,  in  order  to  be  ad- 
mitted, and  not  requiring  any  Authority  to  confirm  it. 

The  Distinction  between  charitable  and  public  Trusts 
is  so  nice  and  refined,  that  it  can  be  scarcely  be  followed 

(a)  Stat.  43  Eliz.  c.  4. 

It 
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tt  is  sufficient,  that  this  is  a  Corporation  for  pub- 
Be  Purposes.  The  Issues  having  decided  these  In- 
itniments  to  be  good  at  Law>  the  Plaintiffs  are  now  en- 
titled to  a  Relief,  different  from  that  originally  prayed, 
that  the  legal  Estate  may  be  re-conveyed» 

TTic  Question,  whether  the  Money  was  raised  for  Coi^ 
porate  Purposes,  depends  upon  the  Interest,  which  the 
Corporation  had  in  the  Dispute  concerning  the  Election 
of  a  Recorder,  and  the  Actions  against  the  Mayor.  The 
Election  of  Recorder  is  in  all  the  Burgesses ;  and  the  Cor- 
poratioQ  at  large  had  an  Interest  to  have  the  Person  rc- 
tumed|  who  was  duly  elected ;  but  had  no  farther  Interest 
in  the  Success  of  either  Candidate.  How  then  can  it  be 
maintained^  that  this  Act  of  the  select  Body,  includ- 
ing the  Mayor,  who  ought  to  have  been  impartial,  suppot-ted 
by  the  Prejudices  of  one  Part  of  the  Corporation  againstt 
the  other,  was  a  proper  Application  of  the  Funds  to  Cor- 
porate Purposes  ?  If  such  an  Application  of  them  can  be 
sustained,  why  not  for  a  similar  Purpose  previous  to  an 
Election :  for  Instance,  to  defray  the  travelling  Expences 
of  Electors,  coming  to  vote  for  the  Candidate,  favored  by 
the  select  Body,  to  represent  the  Borough  in  Parlia- 
ment ? 


1813. 


*rhe 

MAtOR 

and 

COVMONALTT 

of 

CoUlUSI^TEII 

Lowuiif. 


The  Acts^  set  up  as  a  Confirmation,  are  Do  mote  than 
the  Acts  of  the  select  Body,  corroborating  the  Acts  of 
the  sekct  Body :  not  the  Acts  of  the  Corporation  at  large ; 
who  alone  were  capable  of  confitming  these  Securities. 
The  Confirmation  of  the  select  Body,  unless  they  can  be 
considered  as  the  Corporation^  is  as  .unavailing  as  the 
Confirmation  of  a  Deed^  impeached  for  Intoxication,  by 
an  Act  of  the  Party,  while  in  the  same  State ;  tainted  by 
the  Vice  of  the  original  Transaction.  The  Right  of  any 
individual  Member  to  complain  is  not  incqq^stent  with  a 

Vol.  I.  R  "^^    similar 
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1813.  similar  Right  in  the  whole  CorponitioD.    The  Baokcs 

^^^  Case  affords  no  Authority  against  the  Juiisdicticni  in  sc; 

Mayor  ^  ^^  ^  ^^^ '  ^^  Application  by  this  select  Bodj  of 

^p^  Fands  of  the  Corporation  to  Purposes,  adverse  to  tfe 

CousfONALTY  general  Interests:  an  Abuse  of  Trust:  a  Breach  of  F^ 

of  and  public  Duty^  that  must  go  unredressed,  a  signal 

Colchester  ^^^^^  ^f  ^  corapleat  Failure  of  Justice,  unless  this  C^ 

•  applies  the  Remedy. 


Jan.  20.  The  Lord  Chancellor, 

Stating  the  Circumstances  particularly,  pronounced  tht 
f jllowing  Judgment. 

I  have  no  Recollection  of  any  Case  of  thb  kind  except 
one :  a  Suit,  instituted  in  this  Court  upon  a  Bill  by  some 
of  tlie  Corporation  of  Alnwick  against  the  Body,  the  act- 
ing Part  of  that  Corporation,  very  much  of  this  Nature : 
.but  I  do  not  know  what  became  of  it. 


The  Bill  in  this  Cause  contends,  that  all  or  Fait 
the  Expenditure,  which  is  the  Subject  of  this  Suit,  ^ 
not  for  Corporate  Purposes ;  and,  if  not,  that  it  was 
competent  to  the  select  Body  to  charge  the  Corpon 
with  an  Expenditure,  not  for  Corporate  Purposes; 
the  Property  of  the  Corporation  is  held  by  them  in 
for  Corporate  Purposes ;  and  therefore  the  select  B 
they  have  the  Capacity  of  acting,  could  not  pier 
Property  of  the  Corporation  for  Purposes,  not  co 
at  least  not  without  the  Assent  of  the  Body  at  lar 
upon  that  Hypothesis  they  might  go  farther ;  and 
that  the  Body  itself  could  not  pledge  the  JP^ 
Purposes  not  corporate. 

In  answer  to  the  Claim  of  Relief  on  that  i 
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mud,  there  are  a  great  Varietj  of  subsequent  Transactions ; 
and|  if  .ever  there  was  a  Case^  in  vvfiich  subsequent  Deal- 
iijgs  could  set  right  what  was  originally  wrong,  if  this  can 
be  00  cfaaracterizedi  this  is  tliat  Case :  this  Defendant  hav-  , 

ing  been,  either  with  or  without  tlie  Assent  and  Know-'  CoMMONALTr 
ledge  of  the  Body  at  large,  dealing  with  the  select  Body, 
with  a  View  to  an  amicable  Settlement,  by  a  vast  Num- 
ber of  Transactions,  through  a  vast  Series  of  Years,  in 
every  Way  possible ;  and,  if  in  that  Object  he  has  failed, 
as  there  is  not  the  slightest  Pretence  upon  tliis  Record 
for  saying,  that  he  has  ever  dealt  dishonorably,  though  gross 
Fraud  is  very  blamoably  imputed  to  him,  he  has  a  fair 
Ciaiai  to  urge,  that,  if  tlie  subsequent  Transactions  are 
imavailing,  be  sustains  considerable  Hardship  in  losing  all 
the  Remedies  for  bis  Advances,  Labor  and  Time,  to 
ivbich  he  would  have  been  entitled;  as,  if  he  cannot 
establish  his  Demand  against  the  Corporation,  with  regard 
:o  a  great  Proporlion  of  it  he  might  have  established  it 
igainst  Smytkies;  and  if  the  select  Body  pledged  to  ^im 
the  Funds  of  the  Corporation  for  Purposes^  to  which  they 
could  not  be  applied,  they  would  themselves  have  been 
personally  answerable  to  him«  All  that  however  is  goD« 
by. 

It  is  now  insisted  upon  the  subsequent  Transactions, 
that,  as  they  passed  between  the  select  Body  and  Lowten, 
tlsey  cannot  have  the  Effect  he  contends  for.  When  this 
Cause  came  originally  before  me,  the  first  Question  ap- 
peared to  be,  what  was  the  Species  of  Relief  to  be  given, 
if  any  Relief  was  due  to  the  Plaintiffs ;  and  it  was  then 
EOtttended  for  the  Corporation,  that,  notwithstanding  what 
paaud  at  the  Trial  of  the  Action  upon  the  Bond,  as  to  the 
Use  of  the  Corporation  Seal,  the  Mortgage,  the  Bond,  and 
the  Deed,  as  it  is  called,  of  Confirmation,  and  the  Sub- 
mission to  Awsyd,  are  all  good  for  notliing :  a  Use  having 
been  made  of  the  Corporate  Seal,  authoriaing  the  Plain* 

R^2  tiflf 
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tStS.         tiffii  Co  ny^tluit  Cbese  are  not  Corporate  Instrument*;  wnii 

^•^^^^  if  that  Allegation  can  be  made  out,  there  is  a  clear  Title 

to  Relief:  my  Opinion  having  always  been,  differing  from 

.  odiersy  that  a  Court  of  Equity  has  the  Jurisdiction  and 

Commonalty  '^^  ^  ^^^  *  ^^^  Dted  to  be  delivered  up^  and  placed 
^f  with  those,  whose  Property  may  be  affected  by  it,  if  it  re* 

Colchester    mains  in  other  Hands. 

LowTEK*.  Issues  were  therefore  directed;   and  all  these  Instre- 

JuritMlicaon      mcnts  were  found  to  be  Instruments,  amounting  to  vaKd 

of  a  C^urt  o      Alienations  of  Corporate  Property :  in  other  Words  it  was 

^  . ,  ^     ,        found,  that  the  Seal  was  legally  and  duly 'affixed  to  them: 
a  void  Deed  to  o     •  • 

be  delivered       '  ^y  "  ^"'^  5"  having  either  suggested,  or  acceded  to  the 
up^  Suggestion,  that  dm  Word  should  be  inserted;  that  it 

ahould  be  open  to  the  Parties  to  try,  whether  any  Thing 

could  be  made  of  it. 

« 

Tlie  Relief,  now  to  be  asked,  most  therefore  be  npon 
quite  a  different  Principle ;  and  though  all  die  AutlMMMes 
upon  what  is  not  often  the  Subject  of  Consideration  here, 
have  been  most  usefully  brought  forward,  I  hwrn  no 
Doubt,  diat,  independent  of  positive  Law,  as  ta  the  legal 
Powers  of  a  Corporation,  Corporations,  Civil,  Ecdesias^ 
tical,  or  of  whatsoever  Nature,  could  in  Point  of  Law 
alienate  Lands,  of  which  they  were  seised  in  Fee ;  and  the 
History  of  what  Corporations,  both  aggregate  and  sole, 
did  before  the  restraining  Statutes  is  very  useful.  Civil 
Corporations  are  at  this  Day  in  the  constant  Habit  of 
making  those  Alienations :  their  Title  to  make  which  is  »• 
serted  by  Lord  Coke.  In  the  Course  of  my  Experieooe 
in- this  Court,  of  my  present  Researches,  and  of  my  Ei- 
aminatiou  of  Authorities,  which,  having  bad  Occasion  to 
consider  diem  formerly,  this  Cause  has  brought  back  to 
'  my  Recollection,  nothing  has  occurred,  shewing,  that  there 
ever  was  a  Case,  in  which  this  Court  attached  the  Doc- 
trine of  Trust,  as  applied  under  the  Words,  "  Corporate 

*'  Purposes' 


CASES  IN  CHANCERY.  ek 

^  Purpoeet"  to  the  Alienation  of  a  Ci?3^  or  indeed  of  am         isi^ 
Ecdesiastica]^  Corporation.  With  regKrd  to  what  was  stated  ^^^ 

bj  Sir  TVilliam  Aihhar^,  a  very  respectable  Judge,  and        ^ 
whoy  I  take  this  Opportunity  of  saying,  was  a  veiy  useful  ^^^ 

Judge  as  a  Commissioner  in  this  Court,  I  do  not  lay   CoirMoiiAi.TT 
down,  either  that  tliis  is  the  Subject  of  Jurisdiction  here,  of 

as  Trust,  or  of  Information  in  the  Court  of  Kin^M  Bench.    Colchvstxk 
The  Opinion,  that  this  Court  lias  Jurisdiction,  is  to  be  ^* 

considered  as  tlie  Opinion,  not  only  of  Sir  William  Jtsh'^  LowxEir* 
^tirsf,  but  of  the  whole  Court  of  King*8  Bench ;  stopping 
npon  that  Ground  the  Argument  upon  the  Point  as  to  the 
Breach  of  Trust  (a).  Sir  Samuel  Romilly  has  put  it 
fairly,  that  the  Court  is  not  to  act  upon  the  Supposition, 
that  Corporations  are  constantly  abusing  their  Duty  by 
applying  the  Property  not  to  Corporate  Purposes ;  but  on 
the  other  Hand,  wlien  a  Case  is  brought  forward,  the 
Court  is  not  to  shut  its  Eyes  against  the  Practice,  that  has 
prevailed  in  all  Times,  and  the  Judgment  upon  it;  for, 
speaking  of  Corporate  Purposes,  if  the  Purpose,  though 
the  most  worthy,  that  can  be  represented,  has  not  that 
Character,  the  Use  of  the  Seal  is  equally  improper,  and 
as  much  an  Abuse  in  a  Court  of  Justice,  though  not  in 
moml  Consideration.  As  to  what  obtaiiis,  for  Instance, 
in  the  Ecclesiastical  Bodies,  that  have  been  mentioned : 
the  Bisbopi  the  Dean  and  Chapter,  tec.,  the  Statutes,  that 
Leases  for  more  than  Twenty-one  Years,  or  Three  Lives, 
.  and  not  at  the  old  Rent,  or  more,  shall  be  had,  do  not  say, 
that  any  Lease  shall  be  good,  which  can  be  taken  to  be 
an  Abuse  of  those  Corporate  Purposes,  for  which  the  Pro« 
perty  was  held ;  and  1  apprehend,  it  would  not  be  difficult  now 
to  tind  Bishop's  Estates,  the  old  Rent  reserved  being  «£50, 
and  the  actual  Estate  worth,  <£  1000  or  «£S000;7er  Annum. 
All  the  Excess  of  that  Rent,  taken  by  the  Bishop  himself, 
should,  if  he  is  a  Trustee  in  a  fair  Sense,  be  taken  from 

(a)  2  Term  Rep.  200.   Lord  Mansfield  ^as  absent. 

R  3  him 
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1€13*         ^'^  by  this  Court:  yet  no  such  Attempt  was  erer  made 

where  the  Corporation  was  not  holding  for  CbaritaUe 

Purposes.     Even  those  Corporations  can  alienate  at  Law : 

but  the  Alienee  will  be  a  I'rustee ;  and  the  Jurisdiction  in 

CfiMMONAtTY  ^se  Cases  must  be  regarded  as  a  Contrast  to  the  other 

of  i  Cases  of  Corporations,  holding  not  for  Charitable,  but  for 

Colchester    Corporate,  Purposes ;  demonstrating,  that  this  Court  shall 

'^^  not  be  called  upon  in  the  latter  Case;   as  it  is  in  the 

LpwTE5.      former. 

The  next  Point  I  am  called  upon  to  consider  ia,  whe* 

Aer  these  are  Corporate  Purposes.     The  Aiiorvetf-Gtin^ 

ral  of  that  Day  seemed  to  think  the  Mortgage  good  as  to 

ao   much  of    Lowten'%  Bill  as  was  incurred  under  the 

Authority  of  the  select  Body.     Hiat  however  is  but  prH 

vate  Opinion ;  and  the  Question  is  stil(  open,  whether  that 

was  a  Corporate  Purpose,  or  not.     It  is  not  necessary  for 

me  to  determine,  how  many  of  the  Purposes,  where  die 

Defendant  was  employed  either  by  the  express  Authority 

of  the  Corporation,  or  by  Smythies,  as  his  Client,  wera 

corporate,  or  not :  they  appear  to  me  much  aearer  that 

.  Description  than  many  Purposes,  to  which  Corporate  Pro* 

perty  has  been  actually  applied :  but  my  Juc%ment  goes 

Principle  of     upon  this.     Tliough  Courts  of  Equity  have  laid  Aovm, 

Equity,  that       as  a  Principle^  upon  which  they  ought  to  act,  that  Per- 

the  Demand  of  ^^^s^  seeking  Relief,  should  be  prompt  in  their  Applies* 

Relief  should     ^j^^^^  ^^^  should  not  deal  as  if  they  did  not  mean  to  make 

e  promp  .         ^^y  Application  for  Relief  in  Equity,  suffering  their  Op- 

l  ther  ponents  to  lose  their  Remedies  against  other  Parties,  1  do 

though  it  would  not  put  my  Judgment  upon  that  Principle.    It  would  be 

be  difficult  to     difficult  to  maintain,  though  the  Court  would  struggle,  a^ 

inaintaiD  under  far  as  it  could  judicially,  that,  as  the  Defendant  has  lost 

that  Principle    hij  Remedy  by  the  Death  of  Smythies,  and  the  Disper- 

upon  the  Loss    ^j^^  j^  j  ^^^  ^^  ^^^^  Expression,  of  tlie  select  Body, 

^        .      therefore  he  can  in  £quity  have  the  Benefit  pf  that  Seen* 

invalid  in  Law  and  Equity,  the  Court  would  take  away  that  Benefit. 

rityj, 
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rity,  which  is  not  a  valid  Security  in  Law  and  Equity : 
whether  that  Benefit  could  be  taken  from  him  by  a  Court 
of  Equity  is  a  different  Consideration.  ^         _ 

and 
My  Opinion  upon  this  Case  is,  that  the  subsequent  Commokaltt 

Transactions,  which  took  place  between  these  Parties^  of 

bound  the  Corporation  at  large.  Their  Constitution  is  this.  ColchSstui 
The  select  Body  have  at  least  a  Right  to  bind  the  Cor- 
poration by  the  Use  of  the  Seal  in  Matters,  as  to  which 
the  Corporation  at  lai^e  could  bind  itself.  Without  de* 
tailing  the  Circumstances  from  the  first  Moment  of  this 
Demand,  all  the  Correspondence  upon  the  Part  of  the 
Town  Clerk,  which  I  take  to  be  the  Correspondence  of 
both  the  select  Body  and  the  Corporation,  all  the  Terms 
proposed  as  to  Part*payment,  &c.,  it  is  clear,  that  a  Cor- 
poration may  subpiit  to  Arbitration.  If  the  Matter  sub- 
mitted can  in  no  fair  Sense  be  stated  as  Matter  of  Contro- 
versy, in  which  the  Corporation  could  deal,  such  that  a 
fair  Consideration  could  view  as  connected  with  Corporate 
Purposes,  I  do  not  say,  that  such  a  Submission  would 
bind:  but,  if  it  may  be  represented  as  a  fair  Question, 
whether  corporate,  or  not,  the  select  Body,  being  entided 
to  act,  may  submit  that  to  Arbilration. 


This  was  submitted  to  Arbitration ;  and  there  is  not  a 
Trace  in  that  Transaction  of  any  Inattention,  or  Want  of 
due  Attention,  to  the  Interest  of  the  Corporation  at  large. 
The  select  Body  must,  it  is  true,  be  con^dered  in  one 
Sense  as  the  same  Body,  whose  Acts  are  brought  in 
question ;  but  in  another  Sense  they  are  quite  a  difierent 
Body.  Some  of  them  are  not  the  Individuals,  whose 
Acts  are  brought  in  question ;  and  upon  Examination  my 
Conclusion  is,  that  they  did  act  as  Persons  exerting 
their  best  Attention  for  tlie  Corporation  at  large.  Not  a 
Point  was  brought  before  the  Arbitrator  otherwise  than  as 
it  would  have  been  by  an  Agent,  baying  no  other  View 
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than  the  Advantage  of  his  Principal .  The  Award  therefore  is 

"^"^  binding:  at  Law :  and  was  so  conducted  as  to  the  Interests 

^-  of  the  Corpc^ration,  that,  unless  bound  to  say,  the  Pur- 

and  poses,  to  which  the  Money  was  applied,  can  in  no  Sense 

CoMMONALTT  he  Considered  Corporate  Purposes,  1  ought  not  to  shake 

of  that  Award. 

ColCh  ester 

Upon  these  Grounds  I  cannot  give  the  Corporation  the 
Helief,  prayed  by  this  Bill.  The  Costs  of  the  Issues  ne* 
cessarily  follow  the  Event ;  and  this  Bill  imputing  Fraud, 
when  it  is  impossible  that  the  Security  could  be  cut  down 
except  upon  the  Principle  of  its  Invalidity  in  Iaw  or 
Equity,  I  should  not  do  Justice  in  this  pardcular  Case^ 
unless  I  dismissed  the  Bill  with  Costs. 


LOWTEV. 
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Kw.  23,  26L 

1813, 
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TUJ.K  V.  HOULDITCH- 


Legacy,  re-        TQHN  Lovelace  by  a  Codicil  to  hi^  Will,  dated  the 
citing  the  Pro-  26lh  of  November,  1796,  disposed  as  follows:  ''  I 

bability,  that     ,,    .      ^^^^         g^^  jj^^  Lovelace  at  Malaga  in  the^ 

the  Legatee  was       °  .  -^  ^ 

not  living,  upon  express  Condition,  that  he  shall  return  to  England  and 
personally  claim  of  the  Executrix  or  in  the  Church  Porch :  if  he  shall 
not  so  claim  within  Seven  Years,  to  be  presumed  dead,  and  the  Ixgacy 
to  fall  into  the  Residue. 

The  Legatee  not  having  returned,  and  dying  abroad  within  Seron 
Years,  the  Legacy  was  held  not  due ;  the  Existence  of  the  legatee, 
though  appearing  otherwise,  being  to  be  proved  by  the  particular 
Means  prescribed  ;  and  therefore  not  within  the  Cases  from  the  Civil 
Law,  where,  the  End  being  obtained,  the  Means  were  not  essential. 

Objections  of  Form,  that  the  Plaintiff,  originally  claiming  under 
a  special  Assignment,  by  Way  of  supplement  set  up  a  different  Title, 
as  genera.  Cnditor,  proceeding  as  such,  not  upon  Proof  of  his  Debt, 
but  on  the  mere  Admission  of  the  Executor,  against  a  Person,  ac- 
countable to  the  Executor  for  Assets,  not  determined. 

^  {kingdom 
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"  Kingdom  of  Spain  i^COOO  capital  Stock,  8cc.  Part  of         1813. 
**  my  Stock  in  the  Funds :  but  as  1  have  not  heard  from 
'*  my  said  Son  for  a  considerable  Time,  &nd  there  is  a  Pro* 
^*  bability  that  he  may  not  be  now  Hving^  1  do  hereby  de-    HouLDixcu 
**  clare  my  Will  and  Mind  is,  that  the  said  Legacy  is  given 
^'  to  him  upon  the  express  Condition  that  he  shall  not 
**  be  entitled  thereto  unless  he  shall  return  to  England 
^'  and  personally  claim^the  same  of  my  Executrix  or  her 
'*'  Executors  or  Administrators  or  in  the  Church  Porch 
*'  of  the  Parish  Church  of  Great  Waltham  in  the  Prc- 
'^  sence 'of  Two,  Witnesses;  and  in  case  my  said  Son  shall 
**  not  return  to  England  and  claim  the  said  Legacy  in 
*'  Manner  aforesaid  within  the  Space  of  Seven  Years   - 
^'  from   the  Time  of  my  Decease   then   my  Will  and 
*^  Meaning  is  that  he  shall  be  presumed  to  be  dead  and 
ill  such  Case  the  said  Legacy  hereby  given  to  him  shall 
be  deemed  a  lapsed  Legacy  and  sink  into  and  become 
'^  a  Part  of  the  Residuum  of  my  personal  Estate ;  and  1 
*^  hereby  will  and  direct  that  the  said  Legacy  shall  be  con- 
*^  tinned  in    the  Bank  by  my  Executrix  for  the  Time 
"  aforesaid  after  my  Decease  until  sufficient  Proof  of  the 
''  Death  of  my  said  Son  shall    be  produced    or  such 
*^  Claim   thereof  shall    be    made   in  Manner  aforesaid 
*^  within  that  Period ;  and  that  the  Dividends  which  shall 
''  from  time  to  time  become  due  thereon  shall  be  re- 
'^  ceived  and  vested  in  the  same  Fund    to   accumulate 
''  together  with  the  Dividends  which  shall  become  due 
**  upon  such  accumulated  Fund  for  the  Benefit  of  my 
*'  said  Son,  in  case  he  shall  make  his  Claim  thereto  in 
**  Manner  and  within  the  Period  aforesaid^  or  otherwise. 
'*  of  my  residuary  Legatee." 

The  Testator  died  ip  March,  1797.  John  Lovelace,  the 
Legatee^  died  at  Malaga  in  October,  18()3;  at  which 
Place  he  was  residing  at  the  Date  of  the  Codicil,  and 
when  the  Testator  died^  and  continued  to  reside  until  his 

Dcath^ 
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Death,  never  having  relumed  to  England,  or  persooatry 
claitned  the  Legacy ;  althoi^h  he  was  apprised  of  it  bj 
Letter,  dated  the  l6th  of  June,  1797,  Uaosmitting  a 
Copy  of  the  Will;  the  Receipt  of  which  he  acknowledged, 
expressing  his  Intention  of  coming  to  England,  when  his 
Affairs  permitted  him  ;  and  it  was  proved,  that  he  died 
of  the  Yellow  Fever  just  as  h«  was  embarking  tor  diit 
Purpose. 


The  Bin  was  filed  against  the  Executor  of  John 
Lovelace,  the  Legatee,  and  against  the  residuary  Legatee 
of  the  original  Testator  John  Loveface,  who  claimed  the 
Legacy,  as  having  fallen  into  the  Residue,  llie  Plaintiff 
by  his  original  Bill  set  up  a  Claim  under  an  Assignment 
to  him  of  this  Legacy  from  Lovelace,  the  Legatee ;  bat 
afterwards  filed  another  Bill,  by  Way  of  Supplement 
asserting  his  Title  as  a  Creditor,  suing  on  behalf  of 
himself  and  all  the  other  Creditors  of  John  Lorclare, 
the  Legatee.  The  Executor  admitted  the  Debt ;  but  Hi 
not  admit  Assets. 

Mr.  Leach,  and  Mr.  Botclery  for  the  PlaiutifF. 


The  substantial  Part  of  the  Condition,  annexed  to  this 
Legacy,  having  taken  Effect,  the  Appearance  of  the 
Legatee  in  the  Ciiurcli  Porch  is  a  Circumstance,  that 
even  in  a  Court  of  Law  would  not  prevent  tlie  Lq^acy  f 
vestuig ;  and  is  therefore  more  clearly  to  be  dispensed 
with  in  Equity.  What  Motive  can  be  attributed  to  the 
Testator,  imposing  this  Condition  ?  lie  assigns  his  Reason, 
leaving  no  Doubt  of  his  Object ;  that,  if  his  Son  should 
die  abroad,  the  residuary  Legatee  should  not  be  kept  out 
of  the  Property  a  considerable  Time ;  requiring  there- 
fore, that  the  Executrix  shall  be  perfectly  satisfied  of  the 
Jj^istence  of  the  Legatee ;  and  pointing  out  the  Mode  of 

giving 
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giving  that  Satisfaction  ;  having  no  Purpose  beyond  that.  1813. 

Hie    Executrix    admits^  that   she  was    satisfied   of  the 

Existence    of   this   Legatee    by  other  Means,   viz.  the 

Letter  received  from   him  in    1801.     How  is  the   De-     Houlditcii,. 

daration,    that    the  Legatee,   not  claiming   in    Manner 

aforesaid  within  Seven  Years,  shall  be  presumed  to  be 

dead>  consistent  with  the  Notion,  that  there  is  something 

in  the  particular  Mode,  pointed  out  to  satisfy  the  Exe^ 

ictttrix  of  the  Fact,  entitling  the  residuary  Legatee  ? 

This  may  be  compared  to  ihe  Case  put  by  Lord 
Coke  (a),  of  a  Condition  to  enfeoff  a  particular  Person, 
and  instead  of  a  Feoffment  a  Conveyance  by  Lease 
and  Release  executed:  Lord  Coke  says,  this  in  Law 
amounts  to  a  Feoffment  The  substantial^ Part  is,  that 
the  Party  should  have  the  Estate ;  and  the  Form  is  not 
essential.  In  llolle  it  is  said,  *^  the  Condition  is  per- 
''  formed ;  for  the  Effect  is  performed.''  So  the  Sub« 
stance  of  this  Condition  is,  that  tlie  Executrix  shall 
witliin  Seven  Years  have  Demonstration,  tliat  this  Le« 
gatee  was  living,  and  she  had  that  Demonstration.  In  all 
Cases  of  this  Nature,  Conditions  as  to  Marriage,  Powers 
of  Revocation,  8u:.  if  the  real  Intention  has  been  sul>* 
fitantially  performed,  a  Court  of  Equity  does  not  insist 
on  a  rigid  Adherence  to  particular  Circumstances.  It  is 
evident,  that  tlie  only  Subject  of  this  Testator's  Contempla- 
tion was  the  Uncertainty  of  his  Son's  Life ;  and  though  in 
the  latter  Part  of  the  Clause  he  appears  to  lose  Sight  of  the 
particular  Means  by  which  he  intended  that  his  Execu* 
trix  should  he  satisfied  as  to  the  Fact,  the  Reason,  as-> 
signed  in  the  Introduction,  over-rides  the  whole.  In 
Pearsall  v.  Sin^pson  (h)  Words  of  apparent  Condition 
were  held  not  to  have  that  Effect.'    In  Broome  v.  Monk(c) 

(a)  Co.  Lit,  Estate  upon  (hj  1 5  Ves.  29. 

Condition,  207.  a.  (c)  10  Fes.  5^7 -  See  6l8. 

your 
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yoiir  Lorcl8hip  expresses  yourself  thus :  "  Where  tbere  is 
''  a.  general  Direction  to  lay  out  Money  in  JLAod^  the 
^'  Testator  takes  it  for  granted  Land  can  be  procured. 
'^  If  a  particular  Estate  is  pointed  out,  he  conceives  a 
"  I'itle  can  be  made.     Upon  tlie  Point,  whether,  that 

#  

*^  failing,  it  may  be  laid  out  in  other  Lands,  after  a  Dif-* 
'*  fereuce  of  Opinion  between  Lord  Thurlow  and  Lord 
''.  Rosslj/n  it  is  established,  tliat  it  may ;  that  the  parti- 
*'  cular  Estate  pointed  out  is  only  the  Mode  directed  for 
*'  executing  tlie  primary  Intention  for  a  Purchase/* 


This  Claim  is  supported  by  varioiis  Analogies  from 
the  Civil  Law ;  under  which  a  Legacy,  if  the  Legatee 
should  become  sui  Juris  by  the  Death  of  bis.  Father, 
was  considered  due  upon  the  Legatee's  becoming  eman- 
cipated; and  Legacies  to  Daughters  on  Condition  that 
they  were  emancipated,  were  due  upon  their  becoming  sui 
Juris  by  the  Banishment  or  Death  of  their  Father,  or 
by  odier  Means.  Foet  (a)^  treating  upon  the  precise 
Performance  of  Conditions,  alludes  to  these  Cases. 

Another 


.  faj  2  Voet  ad  Pandacfas. 
Lib.  Q8.  T.  7.  §  '^'5.  Sed  ct 
.  ampHus  conditionos  plc- 
rumque  spccifice,  ac  ox  prac- 
scripto  tcstatoris  implcndae 
sunt,utcunque  implcmcntum 
aiteri  utile  non  sit.  llinc 
-  cum  testator  Maevio  fun- 
dum  Icgassct  sub  conditione, 
si  is  decern  dederit  CallimachQ^ 
cum  quo  non  crjit  testa- 
mcnti  factio,  condition!  M^- 
vius  parcre  debet,  et  decern 
dare,  ut  ad  eum  fundus 
legatus  pertineat,  licet  num- 
mos  i^on   fucidt   accipicntis. 


Sed  nee  per  aequivalcns  con* 
dition'f  pareixj  juraregulariter 
permittunt.  Qa&  ratione, 
si  testator  opus  publicum 
in  municipio  per  hseredem 
fieri  jusserit)  eumque  sub 
hie  conditionc  instituerit*  is 
autcm  paratus  sit  pccuniam 
dare  rcipublicse,  ut  ipsa 
faciat,  audiendus  non  est. 
Et  qvii  honoratus  est  sub 
conditionc,  si  hccredi,  vtl 
alteri  decern  dederit^  cum 
is  scrvus  esset,  ipsi  servo, 
non  domino  ejus,  dare  debet, 
&   vice  versi^  domino  dara 
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r  View  of  this  Ca«e  is,  that  the  Legatee  ms 
by  the  Act  of  God  from  making  his  Claitn 

before 
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servo  <Jus  dcdcrit, 
n  dandi  implcvisse 
tur.      Quin     imo 
ui  legatarius  con- 
iplcndas  causi  dc- 
lussus  erat,  decern 
rio  accepto  (ulis- 
vidcri    eum   con- 
uisse  qusLsi,dt'derify 
at ;    sed     taraen, 
laeredcm  st!et,  quo 
eat»  posse  petere 
Eodcmque     ex 

0  nee  per  com- 
n  impleri  posse 
iditionem    dictum 

Compensat,  num 
hcd.  Si  tameti 
3Staincnto  inserta 
at  tanquara  mc- 
i  ad  fincm  ulterio- 
i  modo  alio  quam 
itatorem  cxprcssus 
omentum  accipere 
relicta  debcri, 
li  fideicommissum 
relic  turn,  si  morte 
%ns  fuerlt  effectus, 
lancipatione  sui 
iS  sit,  aut  patris 
itione,  non  videri 
conditionem  & 
&  rescriptum  est : 
testator  tali   con- 

1  aliud  intcndcrit, 
isi  filio,  non  autcm 
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patri    jure  patri    potcstatis    IIoulditcw, 

relicta  quaerantur.     In  libcr- 

tate  quoque  legati  sub  con- 

ditione    dandi    certagi    rem 

etiam  rem  aliam,  aut  aesti* 

mationem    ejus,   dari  posse, 

jure  singularly  favore  liber- 

tatis,    a   Jiutiniano   consU* 

tutum  est. 

TLc  following  authorities 
were  also  referred  to ; 

Dig.  Lib.  32.  Tit*  1,  lex. 
11.  §  111 

Si  cui  ita  fuerit  fideicom- 
inissum  rclictum,  si  morto 
patris  sui  juris  fuerit  effcc* 
tus,  et  emancipationc  sui 
juris  factus  sit,  nun  videri 
deficisse  conditionem;  sed 
^  cum  mors  patri  contingat, 
quasi  extante  conditiohe  ad 
fideicommissum  admittctur. 

Cod.  Lib. 6.  Tit.  25,  lex.  3. 

Si  mater  vos  sub  condi- 
tionc  emancipationis  hae redes 
instituiti  &  priusquam  vo* 
luntati  defuncts  pareretur, 
sententiam  deportationis  pa- 
ter meruit^  vel  aliter  de- 
functusjcsty  morte  ejus,  vel 
alio  modo  patri  a  potestato 
liberati,  jus  adeundae  haere- 
ditatis  cum  sua  causa  qua* 
sistis. 

Cod,  Lib.  6.  Tit  46,  lex. 
fin.  7. 
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'.  before  die  Expiration  of  the  Time ;  falling  t  aiidden 
Victim  to  the  Yellow  Fever.  No  Laches  can  be  im- 
puted ;  as  there  was  no  Reason  for  claiming  at  an  earlier 
Period. 

Mr.  Lwat,  for  the  Defendant,  the  Esectitory  merdj 
stated,  tliat  he  admitted  tlie  PlaintifiTft  Debt;  but  de- 
clined proceeding  for  it. 

Sir  Samml  Romilly^  and  Mr.  Johnson,  for  the  De« 
fendant,  the  residuary  Legatee. 

■ 
The  first  Objection  is  one  of  Form ;  which  makes  it 

impossible  to  decide  the  Question  in  this  Cause.  This 
Bill  must  be  dismissed ;  as  being  filed  bj  a  Person,  who 
has  no  Interest  to  sustain  the  Suit ;  alledging,  that  he  is 
a  Creditor  of  a  Legatee;  and  in  that  Character  filii^ 
a  Bill  against  the  personal  Representative  of  that  Legatee^ 
and  the  residuary  Legatee  of  tlie  original  Testator.  The 
Executor  is  not  asked,  whether  he  has  Assets  indepen- 
dent of  this  Legacy,  llie  original  Bill  was  filed,  not 
ou  behalf  of  all  the  Creditors,  but  by  this  particular  Cre- 
ditor in  his  individual  Capacity,  claiming  under  an  As* 
signment  of  this  Legacy:  an  Injunction,  restraining  a 
Transfer,  was  obtained ;  and  a  supplemental  Bill,  though 
not  properly  such,  was  afterwards  filed  in  a  difiiBient 
Character,  as  a  Creditor  suing  on  behalf  of  hhnself  and 
all  others.  Waiving  that  Irregularity  however,  this  is 
open  to  another  Objection,  established  in  Uttenon  ▼• 
Mair  (a),  E,lmslie  v.  M^Aulay  (b),  and  other  Cases, 
noticed  in  Akagerv.  Itowkt/(c),  that  Collusion,  or  Ins<d- 
vency,  or  perhaps  gross  Negligence  of  the  Executor,  must 
be  the  Foundation  of  a  Bill  by  a  Creditor  against  a  Per- 

(a)  2  Ves.9S.  4  Bro.  C.  C.  (c)  6  Vet.  748.  See  Bmr- 

270.  roughs  v.  Elton,  1 1  Fei.  29. 

(bJ  3  Broi  C.  C.  624.  ^ 
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tcc-ountable  to  th^  Estate;  which  spedal  Case  tnus(t  1813. 
be  established  by  Evidence,  and  cauiiot  rest  upon  the  n^^ 
nere  AdmisaioR  of  the  Representative.     Your  Lordship,  ^ 

^UMXg(a)  the  Case  of  Beckley  v.  Dorrittgtottj  agrees  with  HouLDircif. 
the  Doctrine,  stated  by  liord  Uardi&icke,  Here  is  no 
Evideiice  of  Coiluinon :  but  the  Bill  states,  and  the  Exe- 
cutor admks  at  the  Bar,  merely  that  be  has  not  tiiought 
proper  to  file  a  Bill.  Is  tliat  the  special  Case  required  ? 
Tlie  Plaintiff  has  not  even  proved  himself  a  Creditor  3  but 
goes  upon  the  Admission  by  the  Esecutbr  of  the  Debt 
«et  up,  Twenty-eight  Years  bid.  What  an  Opening  to 
Fraud! 

Upon  fins  Will  die  Intention  n  clear  to  impose  on  this 
Lq^tee,  as  a  Condition  precedent,  the  Necessity  of  re- 
turning to  EHglaiid  and  in  Person  claiming  the  Legacy. 
The  Testator  uses  Words  of  express  Condition.  Evi- 
dence ooay  be  read,  though  not  of  Declarations  to  explain 
the  Will,  of  Facts,  coming  to  his  Knowledge  afterwards ;  and 
die  Fact  of  bis  Knowledge,  that  his  Son  was  living,  is 
establisbed  by  a  Letter,  proved  as  an  Esdiibit,  received 
from  him  in  March,  1797 ;  with  Two  Postscripts :  one  in 
December,  1796:  the  other  in  Jcritteary,  1797:  yet  with 
that  Knowledge,  that  his  Son  was  living,  the  Testator  died 
without  altering  his  Will.  If  it  could  be  shewn,  tfiat  his 
only  Object  was  to  ascertain,  that  his  Son  was  living,  and 
this  was  the  Mode  adopted,  certainly  upon  the  Authorities 
the  Legacy  would  be  due:  but,  as  there  was  the  farther 
Object,  that  he  should  return  to  England,  and  in  Person 
claim  this  Legacy,  that  Object  not  being  fulfilled,  the 
Claim  cannot  be  supported.  Another  Letter  from  the 
Son,  in  1 797,  acknowledging  the  Receipt  of  the  Intelli- 
gence of  hb  Father's  Death,  shews,  that  he  did  not  intend 
to  comply  with  the  Condition ;  meaning,  that  the  Legacy 

/ 

CaJ  6  Va.  749. 

should 
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1813.         slioiild  go  to  his  near  Relation  the  residttaiy  Legatee^ 

,Jr^  That  Letter  speaks  of  this  Passage  in  the  Will ;  representil 

^  the  Absurdity  of  supposing  him  dead,  though  he  ivas  m 

HouLDiTCR.    constant  Correspondence  with  several  Persons,  to  whom 

his  Father  might  have  applied  for  Information.  At  this 
Period,  some  Time  aftw  the  Testator's  Death,  the  Le- 
gatee, fuUy  apprised  of  the  Condition,  does^  not  choose  U> 
claim  the  Legacy;  and  indicates  no  Intention  of  claiming 
it :  his  personal  Representative  therefore  cannot  claim  it 
either  upon  the  Ground,  that  the  Condition  should  be  Ab* 
pcnsed  with,  or  that  the  Legatee  had  Seven  Years  to 
make  the  Claim  in.  The  Answer  to  such  Claim  is,  that 
this  was  a  Condition  precedent;  and  nothing  but  Deadi  in 
too  short  a  Tune  to  admit  of  returning  to  England  could 
dispense  with  it«  > 

Mr.  Leach,  in  Reply* 

The  Objection -of  Form,  that  there  is  no  Privity  be* 
tween  the  original  and  supplemental  Bills,  (though  this 
seems  not  supplemental,  but  au  original  Bill  in  the  Na- 
ture of  a  supplemental  Bill),  is  cured  by  the  Admission  of 
the  Executor  at  the  Bar;  which  is  a  sufficient  Foundatioa 
for  the  Jurisdiction ;  as,  unless  Collusion  can  be  shewn^ 
all  Persons,  who  could  institute  another  Suit,  would  be 
boiind  by  the  Decree  in  this  Suit :  the  Executor ;  and  all, 
who  could  claim  under  him :  all  the  other  Creditors;  who, 
with  the  Exception  of  Collusion,  can  claim  only  through 
the  Executor.  This  is  the  Case  of  an  Executor,  who, 
having  no  Assets,  declines  trying  thb  Question  at  his  own 
Expence;  which  gives  tiie  Creditor  the  Right  to  try  it: 
the  Executor's  so  declining,  though  his  Motive  may  be  ex* 
cuseable,  havhig  the  Effect  of  Collusion.  The  substantiU 
Inq^iiyis,  will  the  Executor  do  Justice  to  the  Estate:  if 
^  not,  whatever  is  the  Motive,  proper  or  improper,  the  Party 
interested  must  have  the  Right  to  prosecute  the  Claim. 

The 
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The  Testator  stetes  upon  the  Face  of  his  Will  his  Sea« 
80D  for  gifing  the  Legacy  in  this  Way,  the  Probabihty^ 
that  his  Sod  was  not  living,  and  the  Ground  of  that  Infer- 
ence; not  having  heard  from  him  for  a  considerable 
Time.    On  account  of  that  Uncertainty  the  Enjoyment 
of  this  Legacy  by  the  Niece  is  suspended  for  Seven  Years, 
but  DO  loiter.    In  the  Cases  from  the  Civil  Law,  which 
stand  upon  this  Reason,  that  before  Emancipation  die  Le* 
gacy  would  be  a  Gift  to  the  Father,  the  Qiibstioii  was, 
ivhether  die  Testator  set  any  Value  upon  the  Means,  or 
conndered  them  only  as  Means  of  obtaining  die  End: 
which  was  to  give  the  L^cy  as  soon  as  the  Legatee  was 
capable  of  enjoying  Property:  but  the  Testator  looked 
<mly  to  one  Mode  of  requiring  that  Capacity,  the  Father's 
Death,  not  the  Son's  Emancipation}  and  the  Reasoning 
of  die  EngKA  Law  is  the  same  in  the  Case  of  a  Condi- 
tion to  enfeoff,  the  Party  conveying  by  Lease  and  Release : 
the  Intention  is  substantially  performed  by  passing  the  Es^- 
tate :  yet  it  may  well  be  supposed,  from  the  different  Na- 
ture of  those  Modes  of  Conveyance,  that  a  Value  was  set 
QpoQ  die  Means*    The  Consequenee  stated,  that  this  Le^ 
gatee  shall  be  presumed  to  be  dead^  b  conclusive,  diat  the 
Sod,  not  the  Means,  was  the  Testator's  Object ;  that  he 
set  no  Vahie  upon  die  Means.    On  that  Supposition  he 
uronkl  have  declared  the  Legacy  forfeited :  but  to  his  mere 
Jlppeanmce  id  the  Church  no  Importance  could  be  at- 
tached with    reference  to  the  Testator's  Object    He 
night  appear  there  without  any  Evidence  personally  to 
Ite  Eieciitor ;  and  die  Condition  would  be  performed : 
Imt  the  Reason  of  such  a  Condition  must  be  regarded; 
that  a  Possibility  may  be  afforded  to   the  Executor   of 
^btaimng  dear  Proof  in  this  Country,  that  the  Legatee 
yanA  alivi^  and  the  Executor  might  be  sati86ed  of  thtft 
S^act  by  other- Means,  by  Correspondence,  for  instance, 
^vrith  die  Legatee,  precluding  all  Doubt,  and  maki^  the 
Medium  of  Proof  pointed  out  unnecessary.    l%e  whole 
Vol.  I.  S  Olgect 
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18]^^         Object  of  the  secofid  Breach  of  this  dternative  Cofififion 

TuLK        ^  ^^  secure  satisfactory  Meails  of  proviog  tliat  iFact^ 

x>^  tvhich  Fact  is  acknowledged  by  the  Person^  ^bo  was  to 

ttouLDiTCH.    take  in  the  Event  df  the  Death  of  this  Legatee,  and,  being 

in  direct  Correspondence  with  him,  porid  have  Ho  Doidit 
of  his  Existence. 


The  Lord  Chancellor. 

The  formal  Objections,  .taken  to  this  Bill,  well  deserte 
Coniideration :  first,  that  the  Suit  is  instituted  upon  an 
original  Bill  by  a  Person,  stating  himself  to  be  the  As- 
signee of  this  L«egacy,  and  what  is  called  a  supplemental 
Bill  by  the  same  Person  on  behalf  of  himself  and  all  other 
Creditors:  secondly,  a  more  material  Objection,  whether 
a  Creditor  can  claim  this  L^E^cy  upon  the  Ground,  that  it 
is  necessary  for  the  Satisfurtion  of  his  Debt ;  not  making 
that  out  otherwise  than  by  the  parol  Declaration  of  the 
Executor,  not  even  asserting  upon  his  Oaih,  that  he  has 
not  Assets,  but  asserting  that  ^t  the  Bar.  I  conceive, 
that  l}ie  Individual,  who  has  the  Property  in  her  Hands,  is 
entitled  to  insist,  that  the  Creditor  shall  prove,  that  he  is 
such ;  and  the  Adimission  of  the  Executor  is  not  sufficient : 
on  th^  contrary  there  would  be  a  Right  to  cross-examine 
that  Pr«pf.  That  however  would  lead  to  the  Pioposi- 
kon,  that  the  Court  would  give  Liberty  to  examine: 
but  upon  t|ie  other  Objection  of  Form  it  is  necessary  to 
iexaminetfaisRecoid^  and  unless  it  is  different  from  the 
Kepresentation  of  the  Defendant,  1  do  not  see  an  Answer 

•  ■ 

to  the  Objection. 


Thebe  Objections  of  Formi  .which  are  too 
be  overlooked,  may  make  if  unneoessaiy  to  decide,  wh< 
ther  thin  Legacy  elm  be  €Jaimed ;  depending  n 
ciple,  that  requires  great  Attention.    All  the  Cases 
the  Civil  Law  upon  my  Recollection  of  them  l«f  dowc^ 

lbs    - 


thati  Hvhere  the  Condition  prescribes  the  Means,  the  End 
being,  obtained,  the  Means  are  overlooked ;  and  then,  stat- 
ing the  Cases  of  Emancipation,  that  have  been  referred  to 
by  Mr.  Bottler ,  thejr  proceed  to  ftajr,  that  this  is  in  Favor 
of  liberty,  or  may  be  done  upon  Legacies  ob  pias 
Cousom;  tmd  some  of  them  toAe  a  Distfaction  even  As  to 
t  Child  in  dus  Respect 
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Mr.  Batekr  said>  the  Passive  as  to  its  being  ia 
Favor  of  Liberty  relates  merely  to  the  Emancipation  of 
Slaves. 


The  Lord  Chancellor. 

I  tfamk  this  L^acy  is  not  doe  under  ttie  Cirdkm- 
sfaUices.  The  Ca^  cited  tH>m  the  Civil  laW,  art  dis- 
tmgindied  in  thiii  Respett.  In  those  Cases,  v^ere  the 
L^^y  vna  considered  due,  the  Means,  by  lirfaich  the 
Party  appeared  to  be  living,  were  not  thought  to  ht  essta^ 
tial :  if  die  Fact  ina  otherwise  ^tabfisfaed,  it  wds  sttffi- 
deut:  bttt  there  id  in  this  Will  Language  plainly  shewing, 
ftat  the  Testatot  did  iiot  mdan  the  Ikgicj  to  be  taken, 
ttnlite  flle  Fitct,  tbki  the  Pattjr  wks  liHng,  Was  j^intM  oiii 
by  the  Meatis,  by  which  the  TeMfttor  required  iknt  Be- 
iBOiilCnition* 
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1813, 

Fei.S.  8, 9.  KING  V.  DENISON. 

Conitmction    ^^RJNCES  Ittueson  by  ker  Will,  dated  tb«  egth  of 
of  a  Devise  in  ^^^^  173O,  begitming  with  a  Direction,  that  aU 

and  'cSlTm  ^  -^  ^^^  "''^^^  be  paid  or  satisfied,  made  the  follow, 
with  Antiuiti  ^  Disposition:  "  I  do  heidvy  order  and  dispose  of  my 
upon  the  luten*  "  ^"t"^^  >»  ^^  following  Manner :  1  |^ve,  devise,  and 
tioa,  collected  **  bequeath  all  that  my  Manor  or  reputed  Manor  of  Fen- 
bom  the  whole  **  ton,  &c.,  and  all  other  my  real  Estate  whatsoever  and 
Will,  a  benefi-  «  wheresoever  imto  my  Cousin  Mary  AUham,  Wife  of 
cial  Devise,  and  «  Sager  AUham  of  Doctors  Commons,  London,  Esq. 
not  a  Trust  re-  «  „k1  to  my  Coiisin  ArabeUa  Isaacson,  smL  their  Heirs 
HdrltoO^e  "  »d  Assigns  for  ever,  sulgect  nevertheless  to  and  charge. 
SurplotbcTond  *^  ^^^^  ^^  Payment  of  the  following  Annuities  litre* 
tke  Aanuidet.    "  iiMfttr  menliooed;  that  is  to  say,  to  my  Brother  fVilr 

'^  Uam  luuiaon  die  Ammity  or  yearly  Sum  of  £lOO 
**  given  and  devised  to  him  by  my  Father's  Will  and  also 
**  a  farther  Annuity  or  yearly  Sum  of  ^50  which  1  give 
f ^  him  during  his  life :  to  my  Sister  Sarah  Isaaeaon  tfie 
*'  Annuity  or  yearly  Sun»  of  £60  given  and  devised  to  her 
''  by  my  said  Father's  Will ;  also  a  farther  Annuity  or 
''  yearly  Sum  of  £90,  which  I  give  her  during  her  Uk^ 
V  for  her  sole  separate  and  personal  Use,  exclusive  of  Im^ 
^'  Husband,  who  is  to  have  no  Power  to  recdve.  &c.  the 
<'  same,  Sic.  And  1  do  order  that  the  Receipts  of  my  said 
'^  Sister  alone  whedier  covert  or  sole,  8cc.  shall  be  good 
^'  and  sufficient  Discharges  for  the  saitie  ;**  and  after  her 
Decease  the  Testatrix  gave  die  same  Annuity  of  «£l50  te 
her  Sbter^s  Son  Henry  Creagh  Isaacson  for  Life,  and 
after  his  Decease  to  any  odier  Child  or  Children  of  her 
Sister  Sarah  Isaacson  living  at  the  Death  of  the  Testatrix 
and  to  the  Survivor  of  such  Children  during  their  lespeo* 
tive  natural  lives,  and  if  but  one^  dien  to  such  only  Child 

for 
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loir  his  or  ker  Life.  The  Teetetrix  gave  to  Wer  Aunt 
Margaret  Isaacson  an  Amoitjr  of  «£lOO  for  Life,  <'  and 
^  after  her  Decease  I  give  to  my  Brother  Anthony  liaac-^ 
^  mi  on  hb  life  an  Annuity  of  j^l^O**  which  after  his  De- 
cease was  to  be  divided  amongst  his  Childran  for  their 
Lives ;  and  after  givbg  another  Ammity  of  j£20  to  her 
Cousin  Catharine  Isaacson  she  thus  fMroceeds: 

''  All  which  Annuities  I  will  and  direct  Jiall  be  paid 
*'  quarterly  lie.  and  I  do  herdby  chaige  my  real  Estate 
^  with  the  Payment  diereof •'* 

The  Testatrix  gave  her  persooal  Estate  (with  a  sli|^t 
Exception)  to  Roger  Akham,  Edmund  Byron,  and  Giles 
Alcock,  their  Executors  and  Adminiftrators,  ^  sulgect  to 
*'  and  chargeable  with  the  Payment  of  my  just  Debts  and 
*'  die  Legacies  hereinafter  mentioned;*'  among  which  were 
L«gaeies  to  he/  Brothers  Anihony  and  William  Isaac-' 
ssn :  to  her  Coiinn  Afary  AUham  a  Legacy  of  «£lOO:  to 
her  Cousin  AraMla  Isaacson  ^•€300,  and  to  Roger  AU 
tham,  Edmund  Byron,  and  Giles  Alcock  «£200  a-fnece. 
The  Testatrix  then  dedared,  that  die  Anninty  o{  £l50, 
'given  to  her  Brodier  William  Isaacson  for  lus  Ufe, 
should  after  his  Death  go  to  his  Children,  and  after  their 
Deaths  One  Moiety  of  it  to  her  Sister  Sarah  Isaacson, 
and  after  her  Death  to  her  Childreni  living  at  the  Decease 
•f  the  TesUtrix.    The  Will  then  proceeded  dms : 
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''  And  as  to  the  other  Moiety  of  the  same  Anniutyi  to- 
^'  gedier  with  the  surplus  Profits  of  my  said  real  Estate 
^  to  be  computed  from  the  Time  of  my  Decease,  I  give 
''  to  my  Brother  Anthony  Isaacson  for  his  Life  and  after 
<<  his  Death  to  such  of  his  Children  as  shall  be  living  at 
^'  the  Time  of  my  Death  and  to  the  Survivors  and  Sur- 
<'  vivor  of  them  during  their  respective  natural  Lives ;  and 
^  my  farther  Will  is,  that  after  the  several  Deceases  of  my 
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1813*  ^^  mA  Stftef  and  her  CbilchreQ  the  said  aoQuaJ  Sum  of 

'^  «f  160  904  tb0  £1S  as  aforesaid  gW«n  to  beo  iind  tbeiQi 
<f  dudl  go  to  viny  said  Brother  jMnthovijf  for  X4fe^  if  be 
P^sxsQv.      ^'  ^'^^^  ^^  ^^^  Uviogy  and  if  be  be  dead,  then  tp  auch  of 

'^  bi4  Cbildf^a  apd  tbe  Siirvivgr  and  Survivors  of  tbtai 
^  tfiat  shall  be  livbig  at  my  D^tfa ;  and  19  case  qf  his  ^MA 
*^  dieir  Deaths  first  happening  then  my  Will  is  ^t  the 
''  whole  Rents  and  Profits  of  my  said  real  Estate  shall  go 
^  imd  be  pmd  tQ  my  .s^id  Sister  ^arah  IsifacMom  4urii%  her 
<^  Iife>  if  4ie  shall  be  ^en  living^  ai|d  if  shc^^sMI  be  d^, 
^^  then  to*  be  paid  to  such  of  the  ^unfivifig  Child  ori^bili 
^''dren  of  ipy  said  Brodier  and  Sister  that  shall  be  living 
'f  «t  the  Time  of  my  Dec^aae  for  hisj  her^  of  thenr  %at)ira( 
V  Life  or  Lives  only."  The  Testatarix  uppoiated  Roget 
Mkam,Edn^9md  Bjprm,  and  Giles  Akoch,  l^JM^cuton. 

By  a  Codicil,  d^ted  ths  12tb  ot  Jfril,  1752,  the  Testii^ 
triK  gave  a  few  Legacies ;  declarii^  that  she  did  thereb| 
^Jiarge  ^nd  subject  her  real  and  personal  Estiite  with  the 
Payment  (hereof;  adding^  '^  but  it  is  loy  Oesire  tUt  mj 
<^  peij^onid  ^tate  diall  be  first  applied  in  eas^  %nd  £x- 
''  oneration  thereof  and  of  the  other  pecuniary  degapes  i|i 
''  my  Will  mentiooed  vh^with  I  have  diarged  my  per* 
^'  sonal  Estate  v^ith  the  Pigment  iq  Miiniier  therein  ex« 
«  mresse^-'' 

The  Tesiatiu  died  in  1752,  leatitig  Anthony  Imacm 
son,  her  eldest  Brother,  and  Heir  at  Law,  sunriv- 
ing.  All  die  Persons,  to  li^bdtai  Annuities  were  given, 
being  deacl,  the  Heirs  at  law  of  the  Testatrix  claimed  her 
real  Estates  on  the  Ground,  that  they  wer^  devised  to 
Mary  Altham  and  Arabella  Isaacson  for  particular  Trusts 
only ;  which  being  satisfied,  the  Heir  was  entitled  by  way 
of  resulting  Trust.  For  the  Purpose  of  trying  this  Ones. 
|ion  an  Ejectment  was  brought  by  the  Devisees  i^jainst 
the  Hears^  and  a  Verdict  was  g'iven  for  the  Devisees,  sub- 
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ject  to  the  Opinion  of  Uie  Couit  of  King$  Bench,    llus         IS] 9. 
Ci^  WM  ftiigued  on  the  i^tfi  pf  N^'ember,  18 1£;  when 
ihe  unanimous  Judgment  of   ibe   Court  was,   that  the 
Devisees  were  entitled  to  r^ov#r,  and  the  Verdict  ought      Pssisoy. 
to  stand. 

The  Bill  was  then  filed  by  the  Heiiv  at  Law ;  praying 
a  Declaration,  that  thej  were  entitled  to  the  whole  benefi* 
cial  Interest  in  the  Estate  devised  to  the  Defendant 
Arabella  Demson,  formerly  lutacson,  and  Maty  AU 
thorn ;  a  Conveyance  of  the  legal  Estate,  and  an  Injunc* 
lion. 

*Ilie  Defendant  Arabella  Denitou  by  her  Answer  stated, 
that  she  was  at  the  Time  of  the  Decease  of  die  Testatrix 
an  Infant  of  the  Age  of  Seventeen  Years.  The  other  De- 
feqdants  demurred  to  die  Bill  for  Want  of  Equhf  .  Upon 
diis  DeuHirrer  and'a  Motion  for  an  InjuncUon^  the  Cause 
«ame  o^        ^ 

Sir  Samtid  RomjUlif^  Mr.  Hargm^ve,  and  Mr.  Benyon, 
for  the  Plaintiff^j  ibe  Heirs  at  Law. 

In  order  to  constitute  a  Devisee  a  Trustee,  it  is  not  in- 
dispensably necessary,  that  |h^  Words  **  b  Trust"  should 
be  employed :  if  the  Intention  appears,  that  the  Devisee 
shall  be  a  Trustee,  ^9jL  is  SMfficient  according  to  the  Doc- 
trine  of  l^prd  Hqriwkke  in  the  important  Case  of  Hill  v. 
Th^  BUhop  of  Jjmdon  (a) ;  and  that  Inteption  is  manifest 
upon  the  niiole  {^rafo^  of  tbi^  Will.,  Thp  Terms  "  sub- 
**  ject  to  and  chargeahlf  with**  ^^  synonymous  with  ^^  in 
**  Trust."  Upon  what  Principle  can  it  be  inferred,  that  a 
beneficial  Interest  was  intended  to  be  giv^n  to  these  De- 

CaJlJtk.QlH. 

S  4  visees  ? 
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Tisees  ?    There  was  no  Possibility,  that  they  could  deri^ 
any  Advantage  from  it  for  a  great  Number  of  Years :  pro- 
bably they  would  not  survive  the  Trusts^  ezpreisly  created; 
and  whose  Descendants  would  be  entitled  depended  on 
Accident    since,  whether  the  Devisees  took  iq  Trust  or 
beneficially,  they  were  Joint-tenants.    It  is  not  immate-i 
rial,  that  the  Purposes,  for  which  they  werp  appointedy 
necessarily  required,  that  they  should  have  the  legal  Estate 
vested  in  them.    The  Testatrix,  havii^  ti^p  same  InletHion 
with  respect  to  her  personal,  and  her  real,  Sstsite,  gave  Jje- 
gacies  to  these  Devisees:  coul4  she  then  nieai|  tQ  ^vt 
them  the  beneficial, Interest  in  her  real  Estate?    Ho  Pis- 
sage  of  the  Will  indicates  that  Intention ;  and  the  dear 
Principle  of  Law  is,  that  an  Heir  shall  not  be,  diyinberited 
without  express  Words  or  nec^sary  Iqipl^catioQ.  (a).    |f 
this  Case  had  arisen  upon  a  Deed,  for  Instance  %  Feofi"- 
ment,  without  Consideration,  to  A.  and  his  Heirs,  to  tl^e 
IJse  of  JB.  for  Life,  with  Remainder  to  the  V^e  of  C.  in 
Tail,  the  Deed  stopping  short  with  that  Limitation,  tfiere 
would  be  a  rcsidting  Use  for  the  Heir,  carrying  uie  legal 
^ee(b).    A  Will  however,  importing  Bounty,    the  Pre- 
sumption  is,  that  a  beneficial  Interest  was  intended :  the 
Heir  is  therefore  required  to  shew,  that,  thot^  hot  In 
^H>rds,  yet  in  Efiect,  this  is  a  Trust :  substantially  a  De- 
yise  in  iFee  \n  Xr^j^  ^^^  |>articular  Purposes,  not  exhaust- 
ing the  whole  beneficial  Interest.    The  Devise  is  followed 
by  several  Annuities,  which  are  so  many  Provisions  fof 
life,  for  her  Brothers  and  Sister;  indicating  at  least  no 
Hostility  towards  them.    In  the  Bequest  of  the  personal 
Estate,  where  the  same  Terms  fM'e  used  as  in  the  disposiing 
|i)f  the  real  Estate,  "  subject  to  and  chargeable  with,**  did 
^e  intend  to  piake  the  Ea^ecutof s,  having  equal  Legacies, 


CaJ  See  Boutcll  v.  Mohun, 
Prec.  Ch.  381.  Sympson  v. 
flomshj/y  ibid.  439 ;  a^<l  Pig- 


got  V.  Penrice^  ilnd,  471'. 
(bj  C(K  LU.  23,  a.  27 1  f  b- 
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Trustees  for  the  next  of  Kin  i  If  that  must  be  the  Con*  ^^^^* 
struction,  why  should  not  the  same  Langu^e^  applied  to  Kivc 
the  real  Estates,  accompanied  too,  by  Legacies  to  the  De-  v. 

viseesy  have  the  same  Effect,  creating  a  resulting  Trust  for  Dxhxsok. 
the  Heur  at  Law  i  The  Devise  of  the  *'  surplus  Profits'' 
of  die  real  Estate  to  her  Brother  and  Heir  at  Law  shews^ 
that  the  Testatrix,  giving  her  real  Estate  to  her  Two 
Cousins,  charged  with  the  Annuities,  had  a  farther  Pur- 
pose. This,  if  not  a  legal  Estate,  is  at  least  another  express  • 
Trust  The  Devise,  indeed,  is  so  surrounded,  so  impli- 
cated and  bletaded  with  Trusts,  that  the  direct  Use  of  that 
Term  could  not  more  strongly  mark  the  Character  of  the 
Devisees.  By  such  a  Series  of  Trusts  the  subsequent 
Interest,  whoever  has  it,  is  postponed  to  a  very  remote 
Period.  The  Conclusion  upon  the  whole  is,  that  she 
never  meant  to  give  the  Residue  to  the  Devisees;  that 
making  a  pi^al  Disposition  she  had  no  farther  Object ; 
^  the  Consequence  of  Law  is,  that  the  Residue  of  the 
t^eaeficial  JEstate  not  exhausted  results  to  the  Heir. 

The  Doctrine,  that  where  there  is  a  Devise  upon  Trust 
for  particular  Purposes,  which  do  not  exhaust  die  whole 
beneficial  Interest,  the  Surplus  shall  be  a  resulting  Trust 
for  the  Qeir  at  Law,  is  to  be  found  in  numerous  Cases : 
HiU  r.^he  Bishop  of  London  (a),  Hill  v.  Cocks  (b), 
Stansfield  v.  Habergham  (c),  Lloyd  v.  Spillet  (d),  David- 
son  V.    Foley  (e),  Packington  v.    Wych  (f),  and  die 

> 

CaJ  I  Atk^  6\ ».  grac€  from  C.  B.  Ward^s  MS. 

(h)  AMy  page  179-  The  Case  afterwards  went  to 

(c)  10  Vesn  275.  280.  the  House  of  Lords.     See 

(d)  2  Atk.  280.  Wych^  Appell.  and  Packing" 

(e)  2  Bro.C.  C.  203.  tw^  Respond.    1  Bro.  P.O. 

(f)  Cited   by  Mr.  Har^     372. 

Cases 
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Cases  eollected  io  Mr.  Sanden^s  Notes  (if)  to 
T.  Tke  BUhop  of  London.  .  In  PaddngUm  ▼.  Wjfth  > 
Term  was  created  for  Fourteen  Years  to  pay  Debts;  «Mi 
the  Surplus  was  held  a  resulting  Trust  for  the  Heir.  In  9 
doubtful  Case  the  Decision  ought  to  be  in  Fi|Tor  ef  the 
Heir;  whose  Right  the  Law  fatois.  When  9  Pcnon  js 
once  app<Mnted  Trustee,  expressly  or  by  ImplicatioB^  tboe 
must  be  the  most  uaequitoc^l  Declaration  to  malut  hjnp 
take  beneficially.  In  Harton  t.  Harton(h)  a  Devia^  to 
Trastees  and  their  Heirs  upon  Trust  to  pcmit  a  Fimt 
Covert  to  receive  the  Rents  duripg  her  life  for  ber  aol^ 
and  separate  Use,  with  Remainders  to  her  first  and  olbfr 
Sons,  8lc.  vested  the  legal  Estate  in  the  Trustees.  The  Pbip- 
tiff  *s  Construction,  that  this  is  a  Trust  to  a  certain  £«<- 
tent  only,  all  beyond  that  resulting  to  the  Heir,  lendeii^ 
the  Will  simple  and  consistent.    The  Tenni^  ^  Smpla^ 


C^J  The  Cases  collected 
by  Mr.  Sanders  as  Instances 
of  the  general  Rulcy  arc,  Ran- 
dall V.  Bookey^  2  Vem,  425. 
Prec.  Ch.   J  62.  S.  C.-^-Ci/y 
•f  London  v.  Garway^  2  Vem. 
STL—Hobart  v.  Sujblk,   2 
Vem.  6^i. — Bristol  v.  Hung- 
trfard^  2  Vem.  645, — Sturkey 
v.  Brooks,  1  P.  Wm$.  390.^ 
Cruse  V.  Barley,  3  P.  Wnis. 
HO^'^Stonehouse   v.    Evelyn, 
3   P.   JVms,  Q52.—Digby  v. 
legard,    3    Cox'%   P.    tVm. 
2C.— Oriroraor    v.    Hallum, 
Anh.  643. — Arnold  r.  Chaj^ 
4an,    1    Vet.    ]08.~^ci- 
royd  y.  Smithsoa,  I  Bro»  Cii. 
Ca.   503. — Leslie  v.  Devon^ 
ikire^  2  Bro.  Ch.  Ca.  1 88.— 
Robinson  v.  Taylor,  ibid.  589. 
— liutcheson  y.  Hammond,  3 


Bro.  Ch.  Rep.  128.— Sptair 
V.  Leuis,  3  Bro.  Ch.  Rep. 
^SS.—Sherrard  v.  Lori  JTi 
borough,  Amb.  l65, — Robin 
son  V.  Taylor,    I  Vet.  fui^^ . 
44'    As  Instances  of  the 
ceptions,  ^Ir.,  Sanden  cite 
Caningkam  ▼.  HfelUik,  fi 
Ch.  31.— R^ers 
P.  IVms.  IS^.—MalUbnr 
Mallabar,  Cas.  temp.  Ttflk^  i'l 
78. — Durour  v.  Moifeux,        I 
Tw.  320.— Coo*  V.  Dwekc'm' 
Jield,  i  Aik.   ^H.'^WfigrJU 
V.  Rw,  1  JBro.  C.  C,  <Ek — - 
Fophmn  V.  Lqd^  4flak9^r3h 
Amb.  68.-*-S€e    Wrighi       ▼• 
f^rt^,  16  Vet.  188,  and  Kt>« 
References  io  the  Note  (^Jt 
190,  to  other  late  Cases. 
(bj  7T.  R.652. 

*'  Profits/ 
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8,"  cannot  meap  the  Instate  itself.  Who  then  wai 
ir,  to  pay  the  Taies,  and  the  Annuities,  but  the 
8,  M  Trustees?  The  Observation  has  been  fre- 
made,  diat  there  is  no  Magic  in  Words,  when  the 
»  b  clear.  The  Word  "  Cousin,"  by  which  she 
lates  the  Two  Pevisees,  cannot  be  considered 
,  since  she  uses  the  Terms  «  Brother,"  «  Sister," 
o'ther  Term  of  Relationship,  4hen  she  speaks  of 
luitants,  and  most  of  the  legatees, 

heach,  Mr,  JBe//,  and  Mr.  Dowdeswell,  for  the 
ints. 
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ttiiig,  that  under  a  Devise  for  particular  Purposes 
urt  will  presume,  that  those  Purposes  limit  the 
and,  when  they  are  satisfied,  the  Heir  shall  take, 
D  is  liable  to  Exception,  if  a  contrary  Intention  is 
Jlected  from  the  whole  Will,  Thus,  if  the  Testa- 
expressed  a  particular  Affection  for  the  Devisee, 
ral  Rule  has  not  prevailed  against  the  Inference 
fit  to  the  Devisee :  but  it  is  contendied,  that  wher« 
t  as  in  thi^  Case,  froin  the  generality  of  die 
%  partial  Exception  in  the  Shape  of  an  equitable 
,  that  Inference  of  Benefit,  intended  by  the  general 
is  not  to  be  collected,  Can  it  be  maintained,  that 
s  to  A.  in  Trust  to  sell  to  pay  Debts  is  the  samp 
ose  to  A.  subject  to  and  chai]geable  with  Debts  f 
>position  goes  to  that  Extent.  The  Effect  of  Le- 
>  £|xecutors,  making  theni  Trustees  for  the  next  of 
^Vnalogy  to  which  this  Construction  b  supported,  is 
sequence  of  Law,  not  the  Result  of  Intention,  but 
)'  counteracting  it.  That  Rule,  however,  cannot  apply, 
:iere  b  an  express  Gift  of  the  Surplus  to  them ;  and 
priety  of  the  Rule,  and  the  Reason,  upon  which  it 
ed,  that  a  Man  cannot  take  both  a  Part  and  die 
bayp  been  mudi  questioned;  and  Circumstances 

'  mvc\ 
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]^T5.         much  slighter  than  those  of  this  Case  have  prevailed 
2r^         against  it.     Tiartoa  ▼.  Harton  was  a  Devise  cxpiessly 
^^  Apon  Trust ;  and  the  Trusty  if  it  had  not  been  for  a  Fbne 

D£jiisos.      Coveri,  would  have  been  a  Use  executed  by  the  Statnte. 
The  Terms  of  this  Devise,  ''  subject  to  and  diargeabk 
^  with**  these  Annuities,  hnport  a  legal  Rent-chaige ;  and 
the  Inference  of  Trust  from  the  Situation  of  One  of  8eve> 
ral  Annuitants,  being  a  Carried  Woman,  is  repeHsd  bj 
the  independent  Character  of  the  others.    Tlie  OtgeetioQ 
from  the  Remoteness  of  the  Period,  at  which  the  Benefit 
of  this  Devise  is  to  come  into  Possession,  is  removed  hj 
the  Fact,  that  all  the  Lives,'  during  which  it  was  §»• 
pended,  were  in  Existence  at  the  Decease  of  die  Tests- 
trix ;  and  therefore,  acconfing  to  the  usual  Exfutssioo,  all 
the  Candles  were  burning  at  the  same  Time.    If,  how* 
.  ever,  she  contemplated  an  Interest  beyond  the  lives  of 
those  Persons,  why  could  she  not  devise  i^  rather  An 
permit  it  to  descend  to  her  Heir?  The  Joint-teoancjb 
Accounted  for  by  the  Remoteness  of  die  Benefit,  wUcb 
was  to  fall  to  the  Survivor,  according  to  the  Event    Tbe 
inference   of    Benefit   intended  aiises   fabrly  from  tbt 
Use  of  the  Word ''  Cousin,"  indicating  Affection,  andtt  • 
Iqtention  of  Benefit  beyond  the  pardcular  PUrposei:  t 
Beason,  which  prevailed  in  Coningham  ▼•  Mellitk  (a)^  unI 
Rogers  v.  Rogers  (b) ;  and  in  Hobart  v.  The  Omnteu  ^ 
Svffolk  (c)  the  same  ^ect  was  prevented  by  tbe  Circam- 
stapcp,  that  One  only  of  the  Devisees  was  a  Cousin.  A 
material  pistinction  of  this  Case  is,  diat  it  is  a  Devise  of 
the  entire  Estate,  and  the  Annuities  are  only  partial  Ex* 
ceptions ;  anc)  though  in  Deeds  the  Want  of  Conttdem- 
tion  has  been   held   to  create  a  resulting  Use  for  the 
Grantor,  upon  Wills  a  different  Construction  prevub:  t 
Devise,  bemg  primA  facie  a  Bounty^  reqiures  no  Con* 

(a)  Free.  Ch.  31.  t«mp.  Talbot,  268.  S^C 

(b)  3  P.  WfM.  193.  Ca.         (<)  2  Vern.  644. 
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don.  T^  infimcy  of  the  Deviiieesi  not  only  tt  tlio  19 13. 
of  makiof  the  Will,  but  at  the  Death  of  the  TesU-  ^^^ 
fliough  considered  unimportant,  is  a  strong  Indica-  ^ 

diat  ^he  Testatrix  meant  to  give  them  (he  beneficial      Dsvisoy* 
St;  not  to  make  theih  Trustees;  corresponding  with 
meral  Doctrine  of  this  Court :  Taylor  v. .  Taylor  (a), 
tfTtn  V.  Mumma(b),  Lamphigh  v.  Lampleigh  (c)^ 
Blinkhom  v.  Feast  (d).    This  Question  has  been 
ed   upon    the  Merits  by   a  Court  of   competent 
diction,  no  express  Trust  ^  to  receive  and  pay,"  '^  to 
mit  or  suffer,"  &c.  Terms,  which  in  most  Cases  vest 
igal  Estate :  nor  is  it  '*  to  repair,'*  or  "  pay  Taxes/ 
Shapland^.  Smith  (e).    There  is  notliing  which  re- 
•  die  Interposition  of  Trustees ;   and  the  Heir  is 
ly  disinherited  by  Words    importing    Bounty*     Iji 
w.    The    Bishop    of  London    Lord    Hardwicke 
B,  that  «ach  Case  must  depend  upon  its   peculiar 
mnstanoes;  an  Opinion,  in  which   ttie    Master   of 
Roffs  coincides  in  Walton  v.    Walton  (f)^  observ- 
Ihat  it  is  not  universally  true,  Aat  the  Expression 
Purpose,  for  which  even  a  Devise  of  Land  is  made« 
8  the  Devise  to  the  Purpose,    so  expressed.     The 
t  of  North  V.  Crompton(g)  bears  a  striking  Resem-^ 
zte  to  this:  the  Heir  in  each  Case  taking  aninte- 
,  the  Devisees  havii^  nothing,  unless  the  Devise  was 
ficial.    Philips  v.  Hde(h%  Doskseyy.  Docksey(i), 
nett  V.  Lord  Beauclerk(k),  and  Jackson  v.  Hurt 
(I).    As  to  the  abrupt  Manner^  in  which  the  Testa* 

tj  1  Atk.  386.  ffj  14  Ves.  318.  See  322. 

fj  !2  Vem.  19 ;  and  see  fg)  1  Ch.  Ca.  I96.    Sea 

Raithbtf%  Note.  2  Vem.  253. 

))  1  P.  Wmt.  112;  and  (hj  1  Rep.  Ch.  190. 

^r.  Cox\  Note.  (%)  3  Bro.  P.  C.  39- 

I)  2  Ves.  27.    See  30.  (k)  3  Bos.  &  PuU.  175.  * 

tj  I  Bro.  C.  C.  75.  (I J  6  Amh.  487* 
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ttix  9f  6ps  after  the  several  Annuities  for  life,  it  Mfas 
cessary,  after  having  devised  the  Fee,  to  r^»eat  it. 

Sir  Samuel  JRomilly,  in  Reply, 


The  Authority  of  North  v.  Cromptim  has  been  ii 
peached  by  many  subsequent  Decisions ;  and  no 
remams  at  thb  Day,  that  a  Legacy  to  the  Heir  at  Law. 
or  the  next  of  Kin,  will  not  preclude  their  Claim  of 
Surplus  undisposed  of.  Randall  v.  Bookof  (a)  ia  a 
lect  Authority  against  North  v.  Crompton,  and  in  Favo- 
of  die  resulting  Trust.  The  only  Question  here  is^ 
ther,  a  Trust  being  evidently  intended  upon  the  viiiol 
Will,  an  express  Declaration  of  Trust  is  indiqpen»ble^  i 
In  Hilly.  The  Bishojf  of  tx>ndon,  which  stales  diatinct^Bif 
the  Rules,  that  must  govern  Uiis  Case,tthe  Exordium  ii 
cates  an  Intention  to  dispose  of  eveiy  Thing :  the  T< 
tator*s  Mother-in-Law  was  the  great  Object  of  bis  Boont^^* 
and  it  b  not  easy  to  account  for  Lord  Hardmkk4c^$ 
Doubt  upon  the  Construction,  which  he  finally  adopted 
Here  is  an  express  Declaration,  that  die  I(eceipl  of  a 
married  Woman  shall  be  a  Discharge :  to  whom  bllt  tbe 
Devisees  as  Trustees  i  A  Decision  in  Favor  of  the  Db* 
visees  must  suppose,  that  the  Testatrix  intended  to  give  t 
partial  Interest  to  her  Brother  and  Sister,  her  neareit 
Relations,  and  that  afterwards  the  whdle  Estate  shooU 
go  to  Strangers,  or  very  distant  Relations,  then  nobank 
Can  any  Deposition  be  imagined  more  improbabte  or 
capricious  than  such  a  Preference  of  the  Djeaceodnits 
of  her  Cousins  to  the  Exclusion  of  die  Descendants  of 
lier  own  Brothers  aud  Sister  i  Hie  Case  of  Coningkan 
V.  Mellish  did  not  turn  upon  the  Word  '^  Cousin,^  onl 
The  Devisee  was  as  near  of  Kin  as  the  Heir  to  the  T 
tator  i  and  was  appointed  Executor ;  but,  as  the  De 


CaJ  ?  Vern.  425.  Prec.  Ch.  l62.  S.  C. 
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etbausted  the  pencmal  Property^  he  .would  have  taken         1313. 
Bodiiog,  either  as  Ekeeutor^  or  Detisee,  if  die  Surplus 
of  the  Land  had  been  held  a  resulting  Trust  for  the  Heir; 
The  Case  of  Hogen  v,  Rogers,  which  is  better  reported      j>ExigoN. 
in  Forester  (a),  though  the  Devisee  was  described  as 
his  dearly  beloved  Wifei  proceeded  upon  the  Declaration, 
that  she  was  <'  sole  Heiress  and  Executrix  of  all  his  Lands 
^  and  real  and  personal  Estate  ta  sell  and  dispose  thereof 
^'  at  her  Pleasure/'    The  Objections  from  die  Infiuicy 
of  one  of  these  Devisees^  and  the  Covertofe  of  the  other^ 
the  Imfirobability,  that  sudi  Persons  were  intended  to  be 
mere  TVustees^  is  answered  by  the  Distance,  to  vrhich.the 
TVusts  wane  likely  to  extend,  and  the  Circumstance,  that 
the  married  vWoman  was  the  Wife  of  a  professional  Mart, 
competent  to  advise  her  in  die  Discharge  of  her  Diity,  as 
m    Trustee.    Th^  Case  of  Mamma' v,  Mvmma  is  not 
satisfactory.    If  Infants  can  be  Trustees  for  Payment  of 
Debts,  why  not  for  other  Purposes  ?    In  Blinkhom  v. 
Feasi(b)  Lord  Hardwicke  relied  upon  Infancy  only  as 
4>ne  df  several  Circumstane^s.    The  Rule,  that  an  Exe- 
cutor, having  a  Legacy,  13  a  Trustee  of  the  Surplus  for 
Che  next  of  Kin,  depends,  not  upoti  a  legal  Infierence, 
Imt  on  the  ptesubied  Intention :  the  Law  giving  the  Sur- 

|>ius  to  the  fixecutor. 

•  '  .  ' '  .1 

If  the  Devn^  of  4ti  Estate  charged  widi  Debts  ifrill 
^ikny  the  whcie  Fee,  subject  to  -die  Charge,  the  Question 
b,  under  all  Uife  Cireuihstances,  whethef,  this  b^g  a 
iDevise  of  the  whole  Fee  upon  certain  Trusts, 'which  do 
tiot  exhaust  die  whole  beneficial  Interest,  the  Heir  is  not 
cntid^  to  that,  VfhiA  remains,  as  a  resulting  Trust.  *     ' 


TAe  LorcJ  Chancellor. 
The  Decision  of  die  CotTit  of  King's  Bench  I  consider 

CaJ  For.  26*.  (hj  S  Ves.  27.  * 
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Distinction 
between  a  Dc* 
vise,  charged 
vitl)  Debts, 
and  on  Trust 
to  pay  Debts. 
Tke  former  a 
beneficial  De* 
y'litp  subject  to 
the  particular 
Purpose :  the 
latter  limited 
to  the  parti* 
cular  Purpose ; 
and  therefore 
tha  Interest  not 
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as  having  determined  this,  and  this  only ;  that  the  Testa^ 
trix  does  not  give  to  her  Heir  at  Law,  or  leave  in  him^ 
after  all  the  particular  Estates  determined,  a  legpd  Estate, 
upon  which  an  Ejectment  could  be  maintained  i  and  the 
Court,  if  they  entered  into  the  Consideration,  whether  the 
Two  first  Devisees  did,  or  did  not,  take  the  beneficial 
Interest,  as  well  as  the  legal  Estate  of  Inheritance,  sub*- 
ject  to  the  particular  Estates,  either  legal  or  equitable^ 
given  to  other  Persons,  could  not  take  that  View  of  it^ 
except  to  enable  them  to  determine,  whether  tSe  Testa- 
trix intended  to  sever  the  legal  and  beneficial  Interests ; 
mith  the  View  to  determine  ferther,  whether  the  legal  In- 
terest was,  or  was  not,  in  the  Devisees.  Their  OpinioB, 
I  believe;,  was,  that  both  the  legal  and  equitable  Interests 
were  in  the  Devisees ;  and  that  is  to  be  estimated  aa  an 
Opinion,  expressed  only  with  a  View  to  die  Determina^ 
tion  of  another  Question. 

The  Principles,  applicable  to  this  Case,  are  very  wdt 
settled.  I  adopt  those,  expressed  in  Hill  v.  3%e  Bukpp^ 
of  London  (a),  as  afibrding  the  Grounds,  upon  whidk 
Lord  Hardu'icke  proceeded :  but  I  will  here  point  out. 
the  nicety  of  Distinction,  as  it  appears  to  me,  upon  whida 
this  Court  has  gone.  If  I  give  to  A.  and  bis  Heir» 
all  my  real  Estate,  chai^ged  with  my  Debts,  that  is  a 
Devise  to  him  for  a  particular  Puqpose,  but  not  for  that 
Purpose  only.  If  the  Devise  is  upon  Tmst  to  pay  mf 
Debts,  that  is  a  Devise  for  a  partictdar  Purpose,  ami 
Clothing  more ;  and  the  Effect  of  those  Two  Modes  ad- 
mits just  this  Difference.  The  former  is  a  Devise  of  m» 
Estate  of  Inheritance  for  the  Purpose  of  giving  the  De^ 
visee  the  beneficial  Interest,  subject  to  a.  particular  Pur- 
pose :  the  huter  b  a  Devise  for  a  partictdar  Purpose;  willm 

fa  J  1  ML  6lB. 
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ition  to  give  bim  any  beneficial  Interest.  Where 
e  the  whole  legal  Interest  is  given  for  the  Purpose 
Tying  Trusts  expressed,  and  those  Trusts  do  not 

Execution  exhaust  the  whole,  so  much  of  the 
al  Interest  as  is  not  exhausted  belongs  to  the 
>uty  where  the  whole  legal  Interest  is  given  for  a 
ar  Purpose,  with  an  Intention  to  give  to  the  De- 
'  the  legal  Estate  the  beneficial  Interest,  if  the 
18  n6t  exhausted  by  that  particular  Purpose,  the 

goes  to  the  Devisee ;  as.  it  is  intended  to  be  given 


1813. 
Kino 

Dbnisok. 


is  the  Meaning  of  the  several  Passages  in  Hill  v.     Trust  by  Im« 

ihop  of  London  (a),  and  other  Cases,  before  Lord  plication  wiih- 

icke;  who  marks  the  Dist'mction,  that  the  Word  o"t  the  Word 

,"  was  not  made  Use  of.    That  b  a  Circumstance, 

tended  to ;  but  nothing  more  ;  and,  if  the  whole 

of  the  Will  creates  a  Trust,  for  the  particular 

s  of  satisfying  which'  the  Estate  is  devised,  the 

the  same,  though  the  Word  *'  Trust "  is  not  used : 

n  the  whole  Will  must  create  a  Trust,   for  the 

ar  Purpose  of  satisfying  which  the  Estate  is  de<- 


itting  these  Principles  to  be,  as  they  are  demon* 
to  be  by  all  subsequent  Authorities,  the  Question 
t  is  to  be  the  Determination  upon  this  particular 
taking  into  Consideration  the  whole  of  its  Contents  ? 
e  Lands  devised  for  the  mere  Purpose  of  dis- 
g  particular  Trusts" :  or  is  an  Intention  expressed, 
i  beneficial  Interest  should  be  taken  with  reference 
Part  of  the  legal  Estate,  not  given  upon  particular 
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amounts  to  a 
Charge. 
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1813.  This  ^\Tll,  made  Sisty-three  Years  ago,  begins  whh 

^p^  Direction,  that  ail  the  Testatrix's  just  Debts  shall  be  paS 

^  or  satisfied  :  that  is,  in  other  Words,  exactly  the  same  a 

Den  ISO  N.       ^  ^^  ^^^  given  all  her  real  Estate    subject    to    wtz 

Devise  after  a  chargeable  with   her  Debts;  and  the  Meaning  of  tin. 

Direction,  that  would  be,  not  to  devise  for  the  Purpose  of  pacing  tS 

all  the  Debts      Debts,  but  to  give  the  Estate  with  a  Charge  upon  it   < 

!^*^^  ^  ^^'^'     *^  Amount  of  the  Debts.     I  do  not  say,  there  may  i^ 

be  context  in  a  Will,  that  would  give  another  Constrasc 
tion  to  the  Words  '^subject  and  chargeable";  and  tht 
Question  is,  whether  those  Words  in  a  subsequent  Pas- 
sage have  the  ordinary  Meanuig ;  or  wlietlier  upon  tJif 
whole  Context  the  Court  is  forced  to  say,  tliey  are  not 
used  in  their  ordinary  Sense,  but  that  the  Estate  was  givni 
for  the  particular  Purpose  of  enabling  the  Person,  takiif 
the  legal  Estate,  to  make  those  Payments  ? 

The  Testatrix,  having  thus  charged  her  Debts,  and  onlj 
her  Debts,  by  Implication  upon  the  Person,  taking  the 
real  Estate,  disposes  of  her  personal  Estate  in  the  follow- 
ing Manner.     I  collect  from  the  V\^ill,  that  she  bad  t 
Brother,  WUltam :  another  Brother  Anthony^  her  Heir  at 
Law,  a  Sister  Sarah,  and  an  Aunt,  to  whom  she  gives 
an  Annuity  ;  and  I  point  this  out  to  shew,  what  was  the 
State  of  her  Family  at  tlie  Time  of  making  her  Will: 
ihey  were  the  principal  Objects  of  her  Bounty,  iocie* 
pendent  of  the  Devbees  of  her  real  Estate.    The  Cir* 
cumstaace,  that  she  gives  the  Character  of  Cousin  to  the 
Devisees,  is  only  one  Circiunstn^ice,  from  which  an  lo- 
ference  is  to  be  drawn,  more  or  less,  as  to  the  Intentioo, 
according  to  the  other  Context ;  and,  as  in  the  Case  of 
Cotungham  v.  Meliisb  (a)  that  was  held  a  Circumstance 
to  be  attended  to,  with  reference  to  this  also,  that  the 
Heir  at  Law  was  in  the  same  Degree  of  Relation,  to 

(a)  Pre.  Ch.  31. 
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kere  there  is  not  one  Person,  to  whom  the  Testatrix  gives  1813. 

my  Thing,  not  a  single  Legatee,  whose  Relation  to  her  Kik« 

•be  does  not  describe ;  and  this  Word  ^*  Cousin*'  is  ap-  ^^ 

pled  in  a  Will,  in  which   other  Persons,  standing  in  a  Dsnisov. 
nearer  Degree  of  Relation  to  the  Testatrix,  viz.  Brothers 
and  a  Sister,  are  mentioned. 

The  Intention  certainly  appears  singular  to  give  the 
'Character  of  Trustee,  and  that  merely,  to  Two  young 
Ladiei;  the  one  a  married  Woman,  the  other  an  Infant, 
(yf  the  Age  of  Fifteen  or  Seventeen  Years:  Two  Persons, 
under  Circumstances  so  little  adapted  to  mich  an  Office  : 
Jbift  with  reference  to  that  what  was  intimated  by  Mr. 
Hargrave  must  be  taken  into  Consideration ;  that,  if 
there  is  any  Trust  in  this  Will,  the  Testatrix  has  made 
them  Trustees ;  and  upon  the  Passage,  cited  from  Lord 
linrdttickes  Judgment (^u^,  the  same  Observation  had  oc- 
curred to  me ;  that  though  the  Api>oiutment  of  an  Infant 
as  Trustee  is  very  singular,  it  was  actually  made.  The  Ob* 
servatfon  therefore,  applied  to  this  Part  of  the  Will,  docs 
not  deny,  that  these  Circumstances  are  to  be  attended  to  : 
but,  if  upon  the  whole  Context  these  Persons  are  Trus* 
tees,  I  am  not  to  say,  they  cannot  be  so,  on  the  Ground, 
that  one  is  a  married  Woman,  and  the  other  an  Infant. 
Another  singular  Circumstance  is,  that  one  of  them  is^  the 
Wife  of  one  of  the  Executors ;  and  tlie  Testatrix  has 
vested  the  Trust  of  the  personal  EsttkCe,  not  in  her,  or 
the  Infant,  but  in  Three  Gentlemen  particulartj 
named.  Her  Preference  of  these  Persons,  giving  to  her 
Brothers,  her  Sister,  and  their  Children,  including  her 
Heir,  through  a  double  Getieration  these  Interests  ex- 
pressly for  Life,  all  these  Singularities  are  answered  by  tlie 
Fact;  that  she  has  made  this  Disposition. 

(a)  2  Fm.  30. 

T 1  Stopping 
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1813.  Stopping  at  this  Part  of  the  Will,  where  the  Testatrix 

has  devised  all  her  real  Estates  w  hatsoever  to  these  Two 

Persons  and  their  Heirs,  subject  to  and  cliargeable  with. 

Denisov*      ^^  Annuities  after  mentioned,  it  is  impossible  to  say,  tbii 

^      18  within  those  Cases,  layii^  down  die  Principles  I  have 

stated,  a  Devise  for  die  particular  Purpose  of  pajii^  the 

Annuities.    It  b  a  Devise  in  Law  for  tlie   Purpose  of 

giving  the  Estate ;    but  with  an  ulterior  Purpose,  that  tbe 

Devisees  should  take  subject  to  the  Annuities ;  and  io  a 

Distinction       Sense  it  would  have  beeq  a  Gift  upon  a  Trust    ^fhere » 

between  a  di-     ^  greilt  Difference  here  between  a  Devise  upon  Trust  and 

rect  Trust  and    ^  jy^^  subject  to  a  Charge  :  but  the  Objest  is  eflfecled 

,       .^'  much  in  the  same  Way;  compelling  the  Party  to  make 

forced  in  Equi-  8^^  ^^  Chaige,  or  Trust,  by  very  similar  Operations;  at 

ty  much  in  the  applied  in  this  Court. 

same  Way. 

The  Question,  how  far  these  Annuities,  as  they  ait 
created  legal  Annuities,  are  equitable,  or  any  of  tbeoii 
must  be  determined  upon  the  same  Principle  as  applied 
to  all,  except  one,  given  to  the  separate  Use  of  a  mar- 
ried Womau :  but,  suppose  the  Expression  to  be,  **  sub- 
'^  ject  to  the  Annuities  after  mentioned,  in  which  I  mcau, 
''  that  none  of  the  Annuitants  shall  have  a  1^1  lute- 
**  rest:*'  or^  **  that  all  should  have  a  legal  Interest,  except 
**  one;  and  that  one  shall  have  an  equitable  Interest.' 
That  surely  would  not  create  a  Trust  within  those  Ded- 
sions,  diat  an  Estate,  given  so  subject  and  chargeablei  is 
to  be  considered,  as  given  for  a  {>articular  Pur}>ose :  but  it 
would  be  for  the  Purpose  of  giving  the  Estate  subject  to 
Annuities;  of  which,  if  l^al.  Payment  is  to  be  enforced 
in  one  Way ;  and,  if  equitable,  in  another. 

With  regard  to  die  Annuity  for  the  separate  Use  of  the 
married  Woman,  it  is  not  necessary  to  determine  the 
Effect  of  the  Case  (a)  before  Lord  Kenyan,  considering 

faj  Harton  v.  tlarton,  7  Term  Rep.  652. 

the 
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the  legal  Estate^  the  nvhole  legal  Fee,  as  being  m  the  Trus-  1813. 

tees^  and  no  Estate  in  the  first  and  other  Sons ;  and  not  as  Kino 

it  was  to  support  merely  the  first  Devise  to  the  separate  ^^ 

Use  of  the  married  Woman  first  mentioned,  but  as  there  Denisok* 
were  other  Devises  to  the  separate  Use  of  others  in  subse- 
quent Limitations,  where  there  was  no  Devise  of  the 
Estate  itself :  my  Opinion  with  reference  to  that  being, 
that,  if  I  am  right,  1  am  right  taking  it  as  an  equitable 
Annuity ;  and,  if  wrong,  1  ani  wrong,  whether  it  is  an 
equitable  Annuity,  or  not. 

If  this  is  so  as  to  the  real  Estate,  die  Argument  is,  I  ad- 
mit, extremely  feir  as  to  the  personal,  llie  Testatrix, 
giving  a  great  Variety  of  Legacies,  always  mentions  tlie 
Relation  of  the  Legatee,  and,  among  others,  havuig  given 
to  these  Three  Gentlemen  her  personal  Estate  subject  to 
the  Legacies,  she  gives  to  each  of  them  £0.00.  It  is 
said,  that,  being  Trustees  of  the  personal  Estate  given 
to  them  subject  to  and  chargeable  with  the  Legacies, 
they  ought  to  be  considered  as  Trustees  of  the  real 
Estate;  and  the  Words  ''  subject  and  chargeable,"  in  the 
former  Part  of  the  Will,  are  to  be  construed  by  the  same 
Exposition  as  in  the  subsequent  Passage,  where  those 
Words  are  used.  It  was  contended  on  the  other  Hand, 
that  they  are  not  Trustees  of  the  personal  Estate; 
and  there  is  in  the  several  Cases  a  strong  Doubt  up- 
on it. 

The  Ground,  upon  which  an  Executor,  with  a  Legacy,    Executor  with 

or  Executors  having  equal  Legacies,  are  Trustees  of  the  a  Legacy,  or 

Residue,  is,  that  you   shall  not  intend,   that  a  Person,  t^xccuiors  hav- 

having  a  Part  given  to  him,  is  to  take  the  Whole  (a).  '"6  ^n"**'  ^^* 

gacii's,  'JVustces 

faJSee  the  last  Case  on      Saajord,  17   Vet.  435,    and  ^»r  the  next  of 

that    Subject,   Langham    v.      the  Reierences.  ^'"  ^^  ^^^  ^^ 

siduc  undis- 
posed of;  as,  having  Part  given,  they  cannot  be  intended  to  take  the 
Whole. 

T  3  That 


I 
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King 
v, 

DxNXSO'fl. 


That  is  the  settled  Law  ;  and  it  would  be  vain  and  ii 
proper  now  to  question  the  Propriety  of  such  a  Dete^»  r- 
mination :  but  the  Principle,  upon  which  this  Doctriirr^ 
haa  been  introduced,  that  an  Executor  havbg  a  L^< 
is  a  Trustee,  has  given  so  little   Satisfaction,  that  Ca 
upon  Case  has  occurred,  paring  down  the  Application 
that  Doctrine ;  until  it  is  not  easy  to  say,  upon  what  F 
dation  it  stands  ;  and  this  is  as  good  a  Reason  against 
Argument  from  equal  Legacies,  that  they  shall  be  Ti 
tees,  as  most  of  the  Reasons  oh  the  other  Side,  tliat 
Object  might  be  to  give  them  a  Right  to  come  in  with 
others ;  to  insure  ihem  something  in  case  of  a  Defici 
to  answer  all. 


of 
a- 


The  Court  however  has  not  said  so  ;  and  I  will 
der  this  Case  upon  the  Assumption,  tliat  these 
were  Trustees  of  the  Residue  of  the  personal  Estate :      Init 
does  it  follow,  that  the  Words  *^  subject  and^chargeal^  X-e," 
are  to  have  the  same  Construction  in  both  Parts  of      the 
Will  i    That  is  not  a  Consequence.     I  cannot  infer  fVooi 
the  Construction,  which  the  Testatrix,  giving  these  L^eg^ 
cies,  has  put  upon  those  Words,  so  much  as  to  deny  tbm 
as  to  the  real  Estate  their  ordinary  Construction,  if  there 
are  no  Expressions  applying  to  the  Devise  of  the  leai 
Estate,  equivalent  in  their  Effect  to  pare  down  the  ordi- 
nary Meaning  of  those  Words ;  and  the  Construction  must 
be  the  same,  as  if  she  had  said  expressly,  that  the  penooil 
Estate  was  to  be  subject  to  and  chargeable  with  the  Legi- 
cies;  that  she  did  not  mean  her  Executors  to  take;  but 
that  as  to  the  personal  Estate  they  were  to  be  Tni5tees; 
making  no  such  Declaration  as  to  the  real  Estate. 

Presumption  Taking  Notice  of  that  Class  of  Cases,  that  it  is  difficult 
s^ainst  intend,  to  consider  an  Infant  as  intended  to  be  a  Trustee,  i«l 
l^Yxn^st^ce!^^  another  Class,  that  an  Heir,  taking  a  jBenefit  by  the  Will, 

No  resulting  Tnist  for  an  Heir,  taking  a  Benefit  by  the  Will ;  but 
subject  to  Circumstances. 

tcaonot 


be 
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cannot  have  a  resulting  Trust,  1  agree,  all  tliese  Cases  de-  1813. 

pend  on  their  particular  Circumstances ;  which  are  to  be  Kino 

attended  to ;    but  not  to  have  too  much  Weight.     The  ^, 

Ground  of  mj  Judgment  is  this :  If  Urn  is  a  Devise  for  %  D£:iifl0N« 
particular  Purpose  only,  and  the  Application  does  not  ex- 
haust the  Whole,  there  is  a  Trust  for  die  Heir,  and  whe* 
ther  ike  Testatrix  has  said  so,  or  not :  the  Heir  standing 
in  this  Situation ;  that  he  is  entitled  to  what  is  not  in  Law 
or  equity  given  to  another.  On  the  other  Hand,  this  being 
a  Devise  of  the  real  Estate,  subject  to  and  chai^geable  with 
the  Annuities,  and  the  Interest  for  Life  in  the  Rents  md 
Profits  in  Anthony  and  Sarah  Isaacson  and  their  Child 
and  Children,  and  taking  it  to  be  a  Devise,  not  for  tliose 
pmrticular  Purposes  only,  but  of  the  benefieial  Interest, 
sabject  to  a  Devise,  legal  or  equitable,  with  vefereoce  to 
those  Annuities,  this  is  not  a  Case  of  resulting  Trust  for 
Ae  Heir ;  and  upon  the  whole  the  Testatrix  did  not  mean 
to  give  these  Estates  for  those  Piorposes  only ;  but  did 
mean  to  give  them,  deducting  all  the  Value  of  the  An- 
nuities, expressly  given,  and  the  surplus  Rents  and 
Profits  for  the  life  or  Lives,  for  which  they  are  given. 

Having  looked  very  attentively  at  the  Will,  and  at  all  the 
Cases ;  and,  being  satisfied,  that  no  farther  Consideration 
'will  enable  me  so  to  assist  my  owd  Mind  as  to  pro- 
duce a  Change  of  the  Opinion  I  have  fomaed,  I  think  it 
better  not  to  delay  the  Judgment  of  this  Case. 


■» 


The  Motion  was  refused ;  and  the  Demurrer  allowed^ 


T4  DE 
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Business  of  Wine  and  Spirit  Merchants;  who  had  a- 
committed  an  Act  of  Bankruptcy ;  but  was  in  no 
implicated  in  the  Charge  of  Forgery. 


ee 


1813,         DE  TASTET,  CARROLL,    and  ROBARTS, 

Feb.  5,6.  S.  12.  parte  (a). 

« 
No  Jurisdic-      JOSEPH  Farry  having  absconded  under  a  Charge 

tion  in  Bank-  Forgery,  a  Commission  of  Bankruptcy  issued  a 

ruptcy  to  reject  y„j  ^^  Thomas  Davenport  Latham,  his  Partner  in 
a  Debt  on  the 
Ground,  that 
it  must  com- 
mand the 
Choice  of  As- 
signees, and  the  At  the  first  public  Meeting  under  the  Commission  die 
Creditor  has  an  Petitioner  Firmin  DeToMet  offered  to  prove  a  very  laM-ge 
adverse  Interest  D^bt  upon  Three  distinct  Accounts :  the  Two  first  upon 
to  the  general  pj^  ^^jg  ^^^  ^^  ^^  Amount  of  above  £^iOOO;  and 
Creditors  by  '  ^  ,   t*  i 

Property  and      *^  ^'^"*^>  exceeding  i*80,000,  upon  a  general  Bala«icc 

Security  ob-  of  Accounts.  ITiis  Proof  was  resisted  by  the  peti- 
tained  from  the  tioning  Creditor  on  the  Ground,  that  between  Thursd^^ 
Bankrupt  im-     the   14th  of  Janttary,  when  the  Forgeries  were  disoo- 

mcdiatelybe-     ^^^ed,  and   Sunday  the  17th,  when    Parry  absconded, 
fore  the  Bank- 
ruptcy: but  an 
unjubt  Use  of 

his  legal  Right  by  choosing  himself  will  be  controuled  by  the  Lord 
Chancdlor  either  by  removing  him,  if  the  Election  is  recent,  and  no- 
thing done  under  it,  or  otherwise  by  some  Arrangement,  as  in  this  In- 
stance, from  the  great  Amount  of  the  Debt,  appointing  another  As- 
signee to  act  solely  in  the  Investigation  and  Decision  of  the  disputed 
Claim. 

Application  to  the  Lord  Chancellor  m  Bankruptcy  before  the  Deci* 
sion  of  the  Commissioners  to  receive  or  reject  Proof  of  a  Debt,  with  the 
View  to  the  Choice  of  Assignees,  improper. 

Distinction  as  to  Securities  held  by  a  Creditor,  seeking  to  prove  in 
Bankruptcy  between  Bills  and  Property  of  uncertain  Value:  the 
former,  being  ascertained  on  the  Face  of  them,  taken  at  the  full 
Amount,  and  deducted. 


of 


(a)  1  Hope's  Bank.  Cajses,  324. 


T?e 
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De  Tastet  had  obtained  from  him  in  Bills  and  Goods  1813. 

Property  to  the  Amount  of  «£* 60,000 ;  which  De  Tastet  p^.  y^j-^et 

claimed  to  hold  as  his  own,  or  as  a  Security;  giving  Cre-  Carroll 
dit  accordingly  in  the  Account,  the  Balance  of  which  he  and 

proposed  to  prove.  Rob  arts. 

Ex  parte, 

He  Tastet y  being  examined  before  the  Commissioners^ 
admitted,  that  after  the  Acknowledgment  of  the  Forgery 
in  his  Presence  by  Parry  on  Thursday  the  14th  of 
January  the  Bills  were  drawn  and  indorsed,  and  1576 
Puncheons  of  Rum  and  other  Property  transferred ;  insist- 
ing, that  the  Rum,  8cc.,'  was  agreed  to  be  given  up  to  him 
as  bis  Property,  as  already  belonging  to  him,  and  bought 
and  paid  for  with  his  Money. 

The  Examination  of  the  Petitioner  De  Tastet  not  being 
closed,  and  a  farther  Investigation  of  his  Debt  by  the  Ex- 
amination of  other  Persons  being  proposed,  the  Commis- 
sioners could  not  at  that  Meeting  come  to  a  Determina- 
tion either  to  admit  or  reject  the  Debt ;  conceiving  also, 
that  the  usual  Caution  in  admitting  a  considerable  Debt 
at  the  first  Meeting  was  the  more  proper  under  the  pecu- 
liar Circumstances,  excluding  all  Means  of  Information  as 
to  VI  hat  passed  between  the  Creditor  and  the  Bankrupt, 
and  led  to  such  large  Transfers  of  Property  immediately 
before  the  Bankruptcy,  and  under  an  absolute  Necessity 
of  absconding. 

On  the  Day  previous  to  the  second  Meeting  De  Tastet 
by  an  Application  to  the  Lord  Chancellor  without  No- 
tice, suggesting  merely,  that  he  was  prevented  from  prov- 
ing his  Debt,  and  offering  to  deduct  the  Value  of  the  dis- 
puted  Property,  to  be  ascertained  by  the  Commissioners, 
and  to  prove  the  Residue,  obtained  an  Order  for  that 
Purpose  on  the  Terms  of  giving  Security  for  the  Property 

retained. 


282 


CASES  IN  CHANCERY. 


1813. 


De  Tastet, 

Carroll^ 

and 

ROBARTSy 

-Ear  parte. 


retained^  if  the  Commissioners  should  determine,  that  bt 
vras  not  entitled  to  retain  it,  and  he  should  not  reverse  thdr 
Decision.  The  next  Mornings  before  the  Meeting  look 
place,  a  Petition  to  discharge  that  Order  was  brought  on* 

Mr.  Leach,  and  Mr.  Montague,  in  support  of  the  Pe- 
tition to  discharge  that  Order,  contended,  that  it  was  made 
upon  an  unfounded  Suggestion,  that  the  Debt  was  re- 
jected, and  upon  an  Application  jCx|)ar/e,  without  Notice, 
and  was  contrary  to  all  Authority ;  as,  this  Creditor  under 
the  Circumstances,  disclosed  by  the  Petition,  having  ob- 
tained Property  from  the  Bankrupt  with  Knowledge  of 
the  Forgery,  must  be  held  strictly  to  the  general  Rule, 
that  a  Creditor,  before  he  is  permitted  to  prove,  must  give 
up  his  Security :  if  therefore  he  had  availed  himself  of  this 
Order  to  choose  himself  Assignee,  he  would  of  course 
have  been  immediately  removed ;  having  an  Interest  against 
the  other  Creditors  inconsistent  with  the  Duties  that  Office 
would  impose  upon  him. 


Sir  Samuel  UomiUy,  Mr.  Bell,  and  Mr.  Skadwell,  for 

De  TasteL  ^ 

This  is  regular.  Tliere  was  no  Person,  on  whom  No* 
tice  could  be  served  :  no  Debts  having  been  proved ;  not 
even  the  petitionii^  Cr^itor's  ]3cbt.  The  Property, 
delivered  to  De  Tastet,  was  his  own ;  subject  only  to  the 
Objection  under  tlie  Statute  of  James  (a),  as  having  been 
in  the  Bankrupt's  Possession.  De  Tastet  desires  to 
.prove  a  Debt  not  disputed;  offering  the  most  unobjection- 
able Security,  or  even  to  deposit  the  Goods  to  await  the 
Event.  He  proposes  to  prove,  not  his  whole  Debt,  but 
the  least   Sum,   to  which  lie   can  possibly  be  entitled. 


{aj  Stat.  21  Jam,  I.  c.  ip.  s.  10,  11, 


The 
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The  Question  is  not,  whether  i)e  Tastet  shall  himself  be  1813. 

the  Assignee^  but  whether  he,   upon   whom,   as  having         ^*^ 
from  the  Amount  of  his  Debt  the  greatest  Interest,  the     Carroll  * 
Statute  has  thrown  the  Protection  of  the  Estate  by  tlie  ^n^} 

Choice^  of  Assignees,  shall  vote  in  tliat  Choice.  It  is  Rob  arts, 
supposed,  that  he  means  to  choose  himself:  but  it  is  not  Ex  parte, 
to  be  c|3sumedy  that  he  will  exercise  unjustly  the  Power, 
vested  in  him  by  the  Law.  The  late  Case  of  Ogilvie  (a) 
shews,  that  Persons  may  prove,  tliougli  they  have  an 
Interest  adverse  in  some  Degree  to  tiiat  of  the  general 
Creditors. 

Mr.  Leachy  in  Reply. 

The  Discharge  of  this  Order  cannot  affect  any  Right 
of  De  Tastet,  except  that  of  voting  in  the  Choice  of  As- 
signees ;  which  under  the  peculiar  Circumstances  of  this 
Case,  claiming  adversely  to  the  other  Creditors  no  less  a 
Sum  than  <£60,00(),  he  cannot  exercise  with  Safety  to 
their  Interests.  In  the  Case  of  Ogilvie  the  Assignees 
were  not  removed :  but  another  was  appointed  to  act  be- 
tween them  and  the  general  Body  of  tlie  Creditors  upon 
this  special  Ground,  that  tlie  original  Assignees,  having 
acted  for  Two  Years,  had  acquired  a  Knowledge  of  die 
Affairs  of  the  Bankruptcy,  that  made  it  beneficial  to  the 
Creditors,  that  they  should  be  continued. 


The  Lord  Chancellor. 
The  Order  I  made  Yesterday  was  certainly  without  Pre- 
cedent ;  and  I  must  do  Justice  to  the  Officer  (b),  who 

faj  In  the  Bankruptcy  of         f^J  The  Register  was  in 
Ross  and  Ogilvie*  Court :  not  the  Secretary  of 

Bankrupts. 

sat 


i4  CASES  IN  CHANCERY. 

1813.         sat  below  me,  by  stating,  that  he  suggested,  that  Ni 
De  Tastet      ought  to  be  given.     I  then  tliought,  and  still  think,  othcr< 
Carroll,      ^i^c :  but  the  Judgment  of  the  Commissioners  as  to 

and  ing  or  rejecting  the  Proof,  either  wholly  or  partially,  shoul 

RoBARTs,  be  iirst  taken  ;  and  a  Creditor  has  no  Right  to  come 
Ex  parte,  f^^  ^  previous  Direction  to  them,  lliey  ought  to  eier 
cise  their  own  Judgment;  which,  if  Mrong,  may  be 
tified  by  an  Application  here.  It  is  true,  an  Assignee  wilF 
be  removed,  or  the  Inconvenience  resulting  from 
Choice  corrected,  under  given  Circumstances :  but  1 
peat,  that  it  is  a  great  Evil  to  apply  before  the  Choice  ofc* 
iVssignees  for  a  Direction  to  the  Commissioners,  as 
what  Debts  they  should  receive  or  reject ;  and,  therefore! 
this  Order  must  be  discharged. 


Let  De  Tastet  go  before  the  Commissioners,  and 
such  Proof,  and  upon  such  Terms,  as  he  may  be  advi 
and  let  the  Choice  of  Assignees  be  postponed  to  Wi 
nesday,  with  Liberty  to  both  Parties  to  make  any 
tiou  iu  the  meau  Time. 


UudiT  this  Order  De  Tastet  again  tendered  the 
proposing  to  give  Security  for  the  disputed  Property,   o^ 
even  to  deposit  it  subject  to  liis  Claim ;  but  refusing  lo 
deliver  it  up  absolutely. 

The  Proof  being  rejected  was  brought  before  the  Lord 
Chancellor  by  a  Petition,  complaining  of  that  Decisioa, 
&c.  and  praying  an  Order,  that  the  Proof  shall  be  sdp 
niitted. 

Feb.  8.  Sir  Samuel  Romillt/^  Mr.  Bell,  and  Mr.  Shadwdl,  in 

support  of  die  Petition. 
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Tlie  Coinniis.Hioner8  adopted  a  similar  Course  in  the 
}ase  of  Amhurst;  and  Assignees  having  been  chosen, 
our  Lordship  set  aside  the  Choice.  If^  as  it  is  alledged, 
kb  is  the  Practice  of  Commissioners,  it  requires  Correc- 
icm.  Tliis  Proof  was  rejected,  not  upon  any  Doubt  as 
»  the  Debt,  but  on  the  Presumption,  that  the  Petitioner, 
*  permitted  to  prove,  and  vote  in  the  Choice  of  Assignees, 
pould  certainly  choose  himself  sole  Assignee ;  and  then 
lere  would  be  no  Means  left  of  agitating  the  Question  as 
I  his  Right  to  retain  the  specific  Property  hi  dispute.  If 
y  Law  he  is  entitUd  to  be  Assignee,  your  Lordship  cannot 

prive  him  of  that  Right ;  tliough  you  will  prevent  any 

^use  of  his  Power. 


18ld. 


De  Tastet, 

Carroll, 

and 

ROBARTS, 

Ex  ^arte» 


Mr.   Leachf  and   Mr.  Montague,  for  the  petitioning 
editor. 

The  Commissioners  not  only  acted  right  in  rejecting 
e  Proof,  but  tliey  had  no  Power  to  receive  it.  The 
lie,  established  by  invariable  Practice,  is,  that  a  Creditor 
bolding  a  Security  is  not  permitted  to  prove,  until  by  a 
Salefa^  of  the  Security  the  Extent  of  his  Debt  is 
ascertained ;  2dly,  that  a  Creditor,  having  obtained  Pro- 
perty of  the  Bankrupt  after,  or  on  the  Eve  of,  an  Act  of 
Bankruptcy,  cannot  prove,  until  he  has  delivered  up  that 
Property.  No  one  can  doubt,  that  the  Object  of  this 
Petitioner  is  to  consult  his  own  Interest  by  choosing  him- 
self sole  Assignee,  or  perhaps  joining  some  particular 
Friend.  The  Question  therefore  is,  independent  of  the 
Objection,  that  until  a  Sale  of  the  Securities  the  Amount 
of  the  Debt  cannot  be  liquidated,  whether  the  Commis* 
sioners  ought  to  have  received  a  Proof,  seeing,  that  it 


(a)  A  Valuation  is  sufficient :    £x  parte  NunUy  i  Rosens 

Bank.  Cas.  322. 

must 
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De  Tastet, 

Carroll, 

and 

ROBARTS, 

Ex  parte. 


must  command  the  Choice  of  Assis:nees.  and  aware  of 
the  Purpose,  to  which  it  was  to  be  applied,  to  seire  Ac 
Interest  of  this  individual  Creditor  against  the  genenl 
Interest  of  all  the  other  Creditors ;  whether  the  Commis- 
sioners should  do  To-day  what  your  Lordship  will  order 
them  To-morrow  to  undo ;  as  your  Lordship  would  cer- 
tainly remove  an  Assignee,  chosen  imder  such  Circam- 
stances.  TTie  Cases  of  Ramshottom  and  Homer  are  recent 
Instances.  The  Inconvenience  of  such  an  Appointment  is 
obvious.  It  cannot  be  supposed,  that  as  Assignee  he  woidd 
be  inclined  to  institute  against  himself  Proceedings,  which 
the  Interests  of  the  general  Creditors  demand ;  and  though 
that  might  be  provided  for,  he  may  from  the  intermediate 
Possession  of  the  Proceedings,  with  all  the  Papers,  con- 
taining the  Evidence  against  him,  acquire  an  Advantage, 
which  no  subsequent  Arrangement  could  remedy.  The 
Offer  to  deposit  the  disputed  Property,  which  however  does 
not  extend  to  th^  Bills,  or  otherwise  to  secure  it,  is  im- 
material. The  Object  is  not  Security,  but  that  this  Cre- 
ditor shall  not  avail  himself  of  the  Amount  of  his  I>ebt 
to  prevent  a  fair  Trial  -of  the  Question,  which  his  Conduct 
with  full  Knowledge  of  the  Forgery  has  raised. 

Sir  Samuel  Romilty,  in  Reply. 

Even  your  Lordship  has  no  Power  to  do  that,  whidi  the 
Commissioners  have  done.  The  Question  simply  is,  whe- 
ther a  Creditor  has  not  a  Right  to  prove  his  Debt,  whidi 
is  not  disputed,  or  whether  that  Right  is  to  be  taken  from 
him  on  a  mere  Presumption,  that  he  will  subsequently 
abuse  the  Power  be  would  by  proving  acquire  under  the 
Statute;  which  must  have  contemplated  the  Case  of  con« 
dieting  Interests,  yet  has  prescribed  the  positive  Rule,  that 
the  Amount  of  the  Debts,  not  the  Number  of  Creditors, 
shall  decide  tlie  Choice  of  Assignees.    The  present  Coo- 

aideratioQ 
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sideration  is  not,  whether  your  Liordship  would  remove 
De  Tastet,  if  chosen  Assignee,  but  whether  he  is^  or  is 
not,  to  be  allowed  to  vote  in  the  Choice  of  Assignees.  No 
Instance  can  be  produced  of  interfering  to  prevent  that ; 
or  of  exacting  a  Stipulation,  that  he  shall,  if  allowed  to 
prove,  vote  in  any  particular  Way.  This  is  not  an  Appli- 
cation to  your  Lordship's  Indulgence.  The  Petitioner 
stands  here  insisting  on  his  Right ;  as  it  is  admitted,  that  he 
is  a  Creditor  of  the  Amount,  to  which  he  submits  to  re- 
strain hiaj  Proof.  The  Question,  whetlier  your  Lordship 
would  remove  the  Petitioner,  if  chosen  Assignee,  must 
depend  upon  Circumstances,  which  are  not  to  be  pre- 
judged. 

c 
The  Lord  Chancelloii. 

I  was  not  aware,  that  another  Petition  had  been  pre* 
sented,  that  this  Petitioner  might  be  pe  mitted  to  prove 
his  Debt  upon  Terms :  or  I  should  have  looked  to  some 
Cases,  which  I  think  bear  upon  this.  I  will  not  however 
on  that  Account  delay  the  Opinion  I  have  form'ed  on  Prin- 
ciple. 

I  referred  this  Case  back  to  the  Commissioners  for  more 
Reasons  than  One:  First,  that  it  was_ stated  to  me,  that 
the  Commissioners  had  not  determined,  whether  the  Proof 
should  be  admitted,  or  not ;  in  which  Case  it  ought  not  to 
have  been  brought  before  me :  for  another  more  important 
Reason ;  that,  it  being  stated,  that  the  Proof  had  been  re- 
jected upon  an  habitual  Practice,  founded  upon  a  Power 
in  the  due  Exercise  of  a  Discretion  to  reject  a  Proof 
under  such  Circumstances,  I  wished  the  Commissioners  to 
consider,  how  that  really  stood.  It  seemed  to  me  an  ex- 
tremely disputable  Principle  in  a  Court  of  Justice^  that  a 
Man  shall  not  vote  in  the  Choice  of  Assignees,  because,  if 
chosen  Assignee,  I  should  remove  him;  that  it  is  as- 
suming, 
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1813.         sumingy  that  he  would  exercise  that  Right  for  the  Purpose 

"^^  of  choosing  Iiimself. 

De  Tastet, 

^"^  anr^'  With  r^ard  to  the  Power  of  the  Lord  Chancellor  to 

Rob  ARTS        remove  an  Assignee  afterwards,  if  he  has  au  Interest  td- 

Ex  partd.      verse  to  the  other  Creditors,  it  is  too  late  now  to  dispute 

that  Power,  which  has  been  constantly  exercised ;  and  it 

is  usually  stated  from  the  Bar,  as  raising  a  prima  facie 

Case  for  Removal,  tliat  nothing  has  been  done  by  the 

Assignee  since  his  Election ;  and  that  he  has  a  material 

Modification  adverse  Intere&t.    Tlie  Court  has  in  many.  Cases  modified 

ofthcRu1c,that  diat  Rule;  assuming  that  to  be  the  Rule.     If  the  Assignee 

an  Assignee        has  been  permitted  to  act,  if  Sales  have  been  made,  and 

with  an  Interest 'j'j.ju^gjj^^iQug  ^f  Importance  have  taken  place  since  his 

adv-erse  to  the    Ejection,  the  Rule  has  been  modified  by  limiting  the  Ex- 

^    ^^  ercise  of  his  Powers  in  that  Character,  and  givhig  Powers 

d  bv  U-     ^^  others,  who  had  no  adverse  Interest;  to  prevent  Ac 

mitint^  and  con-  Mischief,  that  would  arise  from  having  an  Assignee  with  an 

trouling  his        Interest  adverse  to  the  other  Creditors.     Accordingly,  in  a 

Powers,  where    very  late  Case,  One  of  Two  Assignees  having  an  adverse 

Sales  or  other     Interest,  I  directed  an  Action  to  be  brought  by  the  other 

important  Assignee  against  him ;  and  diat  he  should  admit  tlie  Plain- 

Transactions       .^^    u    4i        1     A    • 

tin  to  be  the  sole  Assignee, 
have  taken  ° 

place.    In  such 

a  Case  One  '^^^^  Case' is  therefore  to  bt  considered,  first,  with  re- 

Assi once  order-  ference  to  the  adverse  Claim  of  this  Petiuoner;  and,  se- 

ed  to  bring  au    condly,  as  to  his  Interest  in  the  Bills.    As  to  his  aHverse 

Action  against   Claim,  whetlier  he  is  to  be  chosen,  not  by  himself  but  by 

the  other,  ad-     Qth^r  Creditors,  eidier  sole  Assignee,  or  a  joint  Assignee, 

!?,*  .*"?^     .       IvSm  not  now  to  determine,  whether  I  am  to  remove  hira. 

Plaintiff  to  be  .  •    /-.       r      •  i 

sole  Assiente  *^  enough  to  say,  this  Case  furnishes  a  strong  adverse 

Interest;  supplying  a  Question  very  likely  to  be  tried 
between  tliis  Petitioner  and  the  general  Creditors;  and 
it  may  in  that  View  be  very  probable,  that,  if  chosen  sole 
Assignee,  he  will  not  be  permitted  to  remain  so:  but 
that  Question  I  cannot  determine,    uutil  it  is  brought 

before 
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before  me  distinctly  nvith  all  the  Circumstances;  and  it         1813. 
would  not  be  jiwt  to  this  Petitioner  to  assume,  that  he    -^^  Tastet 
will  choose  him!^lf>  if  this  is  a  Case^  in  which  he  ough^     Carkoll, 
not  to  be  Assignee.     If  he  should  do  so,  an  Application  and 

may  be  made,  and  will  be  decided,  witliout  Delay;  Kobarts^ 
as  it  ought  to  be ;  for,  if,  before  an  Assignee  has  acted,  a  -E*  parte. 
clear,  valuable,  adverse.  Interest  appears,  his  Removal  is 
almost  of  course.  So,  the  Court  has  said,  that  a  Person 
with  a  clear,  valuable,  adverse,  Interest  shall  not  vote  in 
tlie  Choice  of  Assignees ;  but  has  never  a  priori  restrained 
him  from  voting ;  and  it  would  be  too  hasty  to  restrain  him 
from  voting  for  an  unobjectionable  Person.  His  adverse 
Claim  therefore  is^not  a  Circumstance,  which  ought  to 
prevent  his  proving  his  Debt ;  but  will  be  a  Circumstance 
extremely  material  to  be  considered^  if  after  the  Proof  it 
should  appear,  that  a  Use  was  made  of  jt»  which  would 
not  be  permitted  :  but  I  will  not  anticipate  that. 

As  to  the  Security,  it  is  clear,  that  the  Proof  is  to  be 
fpr  so  much  as  remains,  after  as  much  has  been  made  of 
the  Security  as  can  be ;  and  the  Reason  of  not  admitting 
the  Proof  in  such  Cases  is,  that  the  Amount  of  the  Debt 
is  not  ascertained :  but  that  does  not  apply  to  Bills ;  which 
are  not  like  an  Estate,  tliat  may  produce  more,  or  less ;  of 
which  no  Ks'iimate  can  give  the  true  Value :  but,  if  the 
Holder  of  Bills  will  take  them  at  the  Amount,  which  upon 
the  Paper  they  import  to  se<^ure,  tliey  may  be  worth  Iess# 
but  cannot  be  worth  more ;  and,  deducting  the  Amount, 
he  is  in  the  Situation  o(  any  other  Creditor. 

Upon  the  whole,  'presuming  to  $S^  nothing  as  In  whal 
will  be  done  under  the  Circumstances,  except  that,  if  tliera 
should  be  a  Necessity  for  a  future  Application,  and  it 
should  appear,  that  the  Petitioner  Iius  an  adverse  Interest, 
founded  on  a  serious  Question  of  Law,  applied  to  Facts 

Vol.1.  U  hii 
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1813.         his  Election  as  Assignee  vriil  be  a  hopeless  Project,  but 

T>    )T^         ^^^  anticipating  that,  I  think,  he  has  a  Right  to  prove  upon 

P  '     the  Terms  proposed.     I  do  not  say,  the  Commissioners 

^Q^  have  done  wrong ;  as  there  is  a  great  Difference  between 

Rob  ARTS,      ^hat  they  can  do  and  what  tlie  Chancellor  can  do:  but 

Ex  parte,       my  Opinion  goes  this  length,  that  I  do  not  think  I  have  the 

Power  to  prevent  his  proving,  because  there  may  be  a  Use 

made  of  the  Proof,  which  would  not  be  permitted. 

Therefore  let  him  prove  upon  the  Terms  proposed. 
He  must  for  the  present  deduct  the  Amount  of  the  Bills 
certainly. 


Feb.  12.  ^^  Tasfei,  having  proved  his  Debt  under  that  Order, 

and  Sotitta,  a  Creditor  for  <£  10,000,  were  chosen  As- 
fignees ;  and  a  Petition  was  presented,  praying  the  Re- 
moval of  De  Tastet. 

Mr.  Leach,  and  Mr.  Montague,  in  support  of  the  Pe- 
tition* 

The  Result  is  just  what  was  foreseen :  an  Appointment 
of  Assignees,  upon  which  your  L.ordship*s  Interference  is 
indispensible.  One  is  De  Tastet  himself;  having  au  In- 
terest decidedly  adverse  to  the  other  Creditors  in  die  im- 
portant Question  upon  his  Right  to  retain  Proper^/  ob- 
tained under  such  Circumstances :  the  other  b  a  Spiainiard, 
unacquainted  with  the  English  Language,  the  intimate 
Friend  of  De  Tastet,  and  under  his  Influence.  The  kte 
Case  of  Ramsbottom  is  decisive,  that*an  Assignee,  who  in- 
sists on  holding  Property  against  the  general  Creditors, 
shall  be  removed,  lliese  Assignees  not  having  ncted,  there 
can  be  no  Objection  to  their  Removal. 


Sir 
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Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  ShadzveU,  for 
the  Assignees  suggested,  that  the  Question  mi^t  be  tried 
without  removing  De  Tastet,  by  appointing  another  As- 
signee for  the  particular  Purpose  of  investigating  his  Claim 
to  retain  the  Property  in  Dispute. 


1813. 


The  Lord  Chancellor. 

With  regard  to  Sotilla  it  is  unnecessary  to  say  any 
Tiling :  the  Petition  not  praying  his  Removal,  I  can  make 
no  Order  wiih  respect  to.  him.  A^  to  De  Tastet  1  feel 
very  much  the  Circumstance,  that  he  must  now  be  a  Cre- 
ditor for  j£S6,OdO ;  and  may  be  so  for  a  great  deal  more ; 
and,  if  1  could  be  quite  sure,  that  I  foresaw  sufficiently  to 
provide  by  any  Modification  of  the  general  Rule^  so  as  to 
secure  the  Interest  of  all  the  Creditors,  I  should  be  -glad 
to  take  such  a  Course.  It  strikes  me,  that  this  may  be  at- 
tained by  appointing  One  of  these  Petitioners  a  Co- 
assignee  ;  the  Persou  so  appointed  to  be  the  only  one  to 
act  in  the  Investigation  of  De  Tastefs  Demand ;  and,  if 
no  more  Objection  can  be  stated,  I  will  make  that  Order ; 
directing,  that  such  Person  shall  be  considered  as  the  sole 
Assignee  in  the  Investigation  of  this  Demand,  and  shall 
be  at  Liberty  to  bring  such  Actions  and  Suits  as  may  be 
adviseable ;  taking  Care,  that  the  Title  of  De  Tastet,  as 
Assignee,  shall  not  be  set  up  against  them.  As  to  the 
Costs  of  this  Application,  it  is  of  course  to  give  them  out 
of  the  Fund.  The  Costs  of  the  subsequent  Proceedings 
must  depend  upon  their  Issue. 


De  Tastet, 

Carroll, 

and 

ROBARTS, 

Exparte» 


Mr.  Montague  objected,  that  Inquiries  previotis  to  the 
Trial  would  be  necessary,  and  Difficulties  would  be  thrown 
in  the  Way  of  the  new  Assignee  by  the  others.  The  Order 
was  however  made  according  to  the  Lord  ChamellovB 
Suggestion. 

U  2  BALL 
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Iavcolv'% 
Ivw  Hall. 
Dee.  11,12.  BALL  r.  COUTTS. 

Panijjbment  ^T^HE  Master's  Report  stated  the  Marriage  on  tbe  9tb 
for  Contempt  X  of  Jw/y,  1804,  of  Francis  Lee  and  Calheriue  liall 
by  marrying  a    j,^  ^^^^^ .  jfiy^^^^  Xec  being  then  in  the  'niirty-sixlh  Year 

of  his  Age,  and  Catherine  Ball  in  her  Seventecnih  Ycjir; 

— -.«♦        :^.       that  the  Marriage  was  had  witltout  the  Consent  of  Sarah 
inent,  or  in  a  ° 

flagrant  Case  ^®  Wife  of  Thomas  Johnson,  the  Mother  of  Catherine, 

by  directing  a  Appointed  by  the  Court  Guardian  of  her  Person ;  and 

criminal  Pro-  after  a  Proposal  by  Lee  in  the  February  preceding  tbroogh 

fccution  for  the  Mother  and  Guardian  had  been  rejected  both  by  tfaa 

Conspiracy,        yiothtr  and  the  Daughter. 
«c^  the  Sub- 

Discretion  •  and  Catherine  Ball  beiiig  entitled  to  considerable  pertoDat 

though  tbe      *  Property  in  the  Event,  that  she  should  live  to  attain  the 

Right  to  inter-  -Age  of  Twenty-five  Years,  by  Indentures  of  Lease  and 

pose,  without  Release,  dated  the  15th  and  l6th  of  July,  1805,  Francis 

Complaint  is  Lee  in   consideration  of  the  Fortune  of  Catherine  Ball 

not  affected  by  conveyed  Estates  at  Calcutta  in  the  East  Indies  and  E»- 

Time,  thcEx-  ^^^^  j^  ^|^^  County  of  Xawcas/er  and  other  Leasehold 

dispensed  with  P^'^perty  and' Funds,  to  Trustees;  upo^i  Trust  to  sell  and 

upon  Circum-  ^  ^^"^  possessed  of  i?  10,000,  £3  per  Cent,  consolidated 

stances ;  no  Bank  Annuities,  therein  mentioned  to  have  been  tranav 

Complaint  ferred  by  Francis  Lee  to  them,  and  the  Monies  to  arise 

made  for  Eight  from  the  S^e  of  such  Estates,  upon  Trust  to  pay  ^300 1 
Years;  the  Hus- 
band, though  his  Conduct  would  have  justified  Punishment  on  a  rtTent 
Application,  not  being  a  needy  Ad  venturer,  but  of  equal  Family  and  For- 
tune;, having  actually  made  a  considerable  Settlement;  under  which  the 
Children  bad  vested  Interests;  and  alledging  Misconduct  by  the  Wife.  The 
Interests  of  tbe  Children  not  to  be  affected :  but  the  Settlement  varied 
as  between  the  Husband  and  Wife  by  increasing  the  Pin-money,  giv* 
ing  her  some  Interest  in  future  Property,  &c. 

Pin-money  subject  to  the  Property  Tax ;  not  to  a  Deduction  for  Ali- 
mony ;  as  it  is  clear  of  Mainteuance, 

Year 
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Year  to  the  Wife  for  her  separate  Use  for  Pin-money 
during  the  joint  Lives  of  herself  and  her  Husband/ and  the 
Residue  to  the  Husband;  in  case  of  her  surviving  him  to 
pay  her  of  500  a  Year,  and  the  whole  yearly  Proceeds  to 
him,  if  he  should  survive  her-:  and  as  to  the  Principal  in 
Trust  for  the  Children  of  the  Marriage  after  the  Deaths 
of  the  Parents,  equally,  with  Survivorship,  subject  to  the 
johit  Appointment  of  the  Parents,  or  in  Default  thereof  to 
the  Appointment  of  the  Mother  surviving. 

On  the  1  Ith  of  Aprils  lg06,  Mrs.  Lee  was  delivered  of 
a  Son,  and  on  the  4th  of  August,  1810,  of  a  Daughter. 
Mr.  Lee  having  instituted  a  Suit  in  the  Ecclesiastical 
Court  against  his  Wife  for -Adultery,  on  the  4th  of  De-' 
cember,  1811,  a  Sentence  of  Divorce  and  Separation  a 
Metm  et  Thoro  was  pronounced, 

• 

Tlie  Master's  Report  stated,  that  the  Sum  of  <f  300  a 
Year,  allowed  by  the  Settlement  for  the  separate  Use  of 
Catherine  Lee,  was  not  at  the  Tiliie  a  sufficient  Provision 
for  her,  considering  her  Fortune ;  and  that  «£(J00  a  Year 
ought  to  have  been  allowed:;  submitting,  whether  aftist  th€ 
Divorce  it  ought  to  be  encreased ;  but  in  most  other  Respects 
approving  the  Settlement.  Mrs.  Lee  objected  to  the  Re- 
port ;  insisting,  that,  as  she  was  at  the  Time  of  her  Mar- 
riage a  Ward  of  the  Court,  and  Mr.  Lee  mtirried  her  in  a 
clandestine  Manner  without  the  Consent  or  Knowledge  of 
the  Court,  the  Master  ought  to  have  stated,  that  the  Set- 
tlement was  not  proper;  and  that  her  uhole  Fortune  in 
Possession  and  Expectancy  ought  to  have  been  secured 
for  her  and  her  Issue,  according  to  the  Case  of  MUlet  v. 
Rowse  (a).  The  Master  having  over-ruled  |he  Objec* 
tion,  a  Petition  was  presented  by  Mrs.  Lee,  that  he  may  be 
directed  to  review  his  Report ;  that  the  Settlement  may  be 
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declared  not  a  proper  Settlement ;  and  that  the  whole  of 
her  Fortune  may  be  settled  on  lier  and  her  Issue ;  and  in 
addition  to  the  Circumstances  before  stated  alledging  her 
Age  at  the  Time  of  the  Marriage;  that  the  Banns  had 
been  twice  publbhed,  before  she  was  made  acquainted 
with  it:  that  Mr.  Lee  in  his  Letters  directed  her,  if  the 
Clergyman  should  inquire  her  Age^  to  say  she  was  Twenty- 
four;  and  stating  cruel  Usage  and  Desertion  on  the  Part 
of  her  Htisband,  and  that  she  had  received  nothing  from 
him  for  the  last  Three  Years. 


Another  Petition  was  presented  by  Mr.  Lee,  praying  a 
Declaration,  that  the  Settlement  was  proper,  and  a  Trans- 
fer to  him  of   his    Wife's   Property;    stating,    that  iti 
marrying  without  Consent   of  the  Court  he  had  acted, 
though  unadvisedly,  from  Motives  of  Affection  and  Re- 
gard to  his  Wife ;  that  he  considered  himself  equal  in  Fa- 
mily and  Fortune  to  her ;  that  the  Settlement  was  prepared 
and  approved  by  her  Friends  and  Counsel ;  tliat  he  had 
uniformly  treated  her  with  Kindness  and  Affection  ;  and 
by  his  Indulgence  had  incurred  great  pecuniary  Embar* 
rassment,  not  having  yet  received  any  Part  of  her  For- 
tune ;  that  he  was  deceived  as  to  Iter  Age ;  believing  it  to 
be  as  stated  both  from  her  own  Representation,  and  her 
general  Appearance ;  also  contending,  that,  as  tlic  infant 
Son  took  a  vested  Interesti  the  Settlement  could  not  be 
altered. 

Sir  jtrthur  Piggott,  and  Mr.  Hart,  in  support  of  Mrs. 
Lee's  Petition,  contended,  that  under  the  Circumstances 
of  this  Case  the  whole  of  the  Wife's  Fortune  ou^t  to  be 
settled  to  her  separate  Use,  and  upon  her  Issue ;  excliidiog 
the  Husband  from  any  Participation  in  it;  referring  to 
Stevens  v.  Savage  (a).  Like  v.  Beresford  (b).  Winch  .▼. 


(a)  1  Vcs.  154,. 


(h)  3  Vet,  506. 


Jones 


Bali. 

V, 
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Jones(a),  Chassaivgy  Parsonage(b),  fVelhv.  Price(c),         1815. 
MiUei  V.  Rowse  (d),  Bathurst  v.  Murray  (e),  Halsey  v. 
Ilalscy  (f),  and  Fearce  v.  Crutc/ifield(g). 

Mr.  Richards,  for  the  Trustees. 

Sir  Samuel  Romilly,    and  Mr.  jBe//,  in    support  of 
Mr.  Lee's  Petition. 

The  Cases  cited  are  Instances  of  the  Seduction  of 
joung  and  inexperienced  Women,  stolen  from  the  Protec- 
tioti  of  their  Friends  by  desperate  and  needy  Adventurers. 
This  is  a  Case  of  a  perfectly  different  Character :  a  Mar- 
riage of  a  Ward  of  the  Court,  certainly  without  Consent, 
and  therefore  not  to  be  justified ;  but  the  Husband  ^ 
Gentleman  of  Family  and  Fortune ;  who  actually  settled 
«£lOOO  a  Year :  a  Connection,  \ihich  this  Court  would 
have  approved,  had  an  Application  been  made  for  its  Sanc- 
tion, llie  Court  has  not  in  this  Instance  the  Means  of 
compelling  a  Settlement ;  as  in  most  of  the  Cases  referred 
to;  where  the  Parties  were  committed;  and  the  Execu- 
tion of  a  Settlement  was  made  the  Condition  of  their  Re- 
lease, lliis  camiot  be  compared  to  the  Case  of  a  Settle- 
ment merely  voluntary,  the  whole  Property  belonging  to 
the  Wife;  as  in  JVel/s  v.  Price (h),  and  Ilalsey  v.  i/ii/- 
sey(i):  nor  to  Like  v.  Beresford  (k) ;  an  Attempt  by 
Creditors  of  the  Husband  to  interpose  for  the  Purpose  of 
taking^rom  the  Court  the  Power  of  making  a  proper  Set- 
tlement ;  which  tlie  Court  would  not  allow. 

fa)  4  Vts.  386.  (fj  9  Ves.  471. 

(bj  5  Vei.  15.  CgJ  16  yes.  48. 

(cj  5  Vc8.  389.  Ch^  5  Ves.  SQS. 

(d)  7  Vcs.  4.19.  (i)  9  Tm.  471. 

(e)  8  Ves.  74.  (k)  3  Ves,  506. 

U4  Sir 
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Ball 

V. 
COUTTS. 


Sir  Arthur  Piggoti,  in  Iteply. 

Admitting  tliis  Settlement  to  be  in  itself  not  'materially 
improper,  it  must  be  looked  at  as  connected  with  tlie  Cir- 
cumstances.   This  is  not  die  Case  of  a  young   Man  led 
away  by  the  Violence  of  his  Passions :  but  this  Conduct, 
bad  the  Court  been  made  acquainted  with  it  at  a  more  early 
Period,  must  have  been  the  Subject  of  Inquiry  elsewhere. 
No  Rule  is  better  settled  than  tliat  a  Man,  who  has  con- 
ducted  himself  in  this  Manner,  shall  derive  no  Advantage 
from  his  Wife's  Pk'operty.    The  Court  must  discourage 
such  Conduct  by  with-holding  that  Property,  which  is  its 
Object    This  Settlement  b  voluntary  so  far  as  the  Wife  is 
concerned ;  bemg  made  after  Marriage,  and  not  in  coaler 
quence  of  any  Agreement  before  Marriage ;  nor  could  the 
Child  claim  against  the  Equity  of  the  Wife.    "1  he  Case  of 
JJke  V.  Beresford(a)  has  no  such  Circumstances  as  these : 
the  Assignment  was  made  for  valuable  Consideration  be- 
fore the  Decree :  yet  the  Court  even  in  that  favourable 
Case  would  not  let  in  a  Claim  by  Assignment  from  a 
Husband,  who  had  married  under  such  Circumstances. 


The  Lord  Ciianceli,or. 

Dec,  li.  I  feel  very  strongly  die  Propriety  of  the  Expectation, 

which  has  been  expressed,  that  I  shall  look  into  the 
Documents  of  this  most  important  Case;  and  with 
extreme  Apprehension,  that  in  the  Course  of  hearing  such 
a  Case  Consideradons,  arising  out  of  imputed  Immorality, 
may  have  more  effect,  than  they  should  have,  upon  a  judi- 
cial Determmadon  of  what  I  ought  to  do,  I  shall  take 
some  Time,  with  the  View  to  protect  myself  from  duU 
Danger. 

(0)  3  Vei.  506. 


Wilh 


CASES  IN  CHANCERY.  €97 

With  regard  to  tiie  Divorce,  whatever  the  Legislature  181^. 
may  do  opon  the  Fact  of  Adultei-y,  I  am  bound  to  consider  tT^^ 
these  Parties  «s  Man  and  Wife ;  as  liaving  One  Child  by  ^ 

the  Admission  of  both^  and,  acconling  to  the  Tlieory  of  tlie        Coutts.     * 
LaW|  Two  Children,  of  that  Marriage.    I  am  not  tlierefore 
to  .consider  their  Separation  as  a  Dissolution  of  the  Mar- 
riage. 

.* 
In  sending  tfaia  Case  to  the  Master,  though  a  Case  of 
Contempt,  I  illustrated  the  Principle,  upon  which  L  have 
uniformly  acted ;    that  what  tlie  Court  will  do  upon  the 
Head  of  Contempt  must  be  the  Subject  of  its  aound  Dis*  ^ 

cretioo.  Of  tlie  peculiar  Circumstances,  now  brought 
forward  on  both  Sides,  1  knew  nothing.  It  is  not  at  pre- 
sent my  Intention  to  say  more  than  this ;  that,  if  it  was 
intended  at  the  Bar  to  dispute  the  Right  of  the  Court  to 
take  Notice  at  any  Time  of  a  Contempt,  committed  by 
marrying  a  Ward'  of  the  Court,  I  do  not  agree,  that  Time 
will  affect  the  Right  of  the  Court  to  interpose.  On  the 
other  Hand  I  have  no  Doubt,  that,  as  the  Jurisdiction 
upon  this  Head  must  be  exercised  according  to  a  sound 
Discretion,  in  Cases  of  that  Sort,  especially  in  such  a  Casf 
as  this,  many  Circumstances  must  be  considered,  before 
the  Court  determines,  what  is  to  be  done. 

I  have  no  Difficulty  in  stating  uppn  these  Affidavits,  tliat, 
if  the  Case  had  been  brought  forward  immediately  after 
the  Marriage,  however  painful  the  Duty  of  interfering  id 
this  Branch  of  the  Jurisdiction,  inflicting  personal  Suffer* 
ings  upon  Parties,  1  could  not  have  with-held  the  Appli« 
cation  of  that  Jurisdiction ;  imless  I  had  taken  another 
Coarse ;  and  I  take  it  to  be  entirely  competent  to  diis 
Court,  as  1  have  illustrated  in  my  Practice,  not  to  confine 
itself  to  Commitment  for  a  Contempt,  but  in  a  Case, 
calling  for  severer  Punishment,  to  direct  Prosecutions,  of 

various 
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1812.  various  Kinds :   in  some  Instances  for  a  Conspiracy,   in 
Ball  others,  as  in  the  Case  of  Millet  v.  KocrseCa^,  for  an  Of- 
^^  fence  of  another   Description :   not  that  this  Court  is  to 
CouTTs.  punish  Immorality^  as  such :  but,  if  it  discovers,  as  in  diat 
Immorality,  Case,  gross  Immorality  in  Circumstances,  forming  a  Con- 
as  such,  riot  pu-  tempt,  the  Court  has  always  been  in  the  Habit  of  attend- 
^nisnea  m  t^qui-  j„g  j^  ^^^^j^  Circumstances.     When  that  Case  occurred,  I 

,  *     .  "    was  Attorney-General ;  and  Lord  Loucrkboroush  directed 

dercd  in  pu-  ^  >  o  o 

nishina  Con-      "^^  to  look  into  the  Circumstances,  and  prosecute.    We 
tempt.  bad  a  Difiiculty  in  prosecuting  for  Perjury ;  that  the  Sta- 

tute does  not  give  the  Power  of  administering  an  Oath : 
but  I  found  Authority  enough  for  indicting.  It  was  not 
for  Immorality  that  the  Prosecution  was  directed ;  but  for 
an  Act  done  in  the  Course  of  committing  a  Contempt  of 
this  Court ;  and  Thompson  was  convicted ;  and  suffered 
the  Pillory. 

I  do  not  mean  to  represent  this  to  be  such  a  Case  as 
that :  but,  if  this  Case  had  been  immediately  brought  for- 
ward, I  should  have  thought  the  only  Notice  to  be  taken 
of  it  was  by  Commitment.  I  cast  no  Reflection  upon  any 
of  the  Gentlemen,  who  were  consulted  professionally,  for 
not  bringing  it  before  me.  It  is  much  too  delicate  a  Sub- 
ject for  Blame,  that  they  did  not  expose  Persons,  consult- 
ing them  professionally;  and  though  some  Gentlemen 
would  have  refused  to  be  concerned,  that  is  too  much  to 
expect  from  a  profesnonal  Man.  It  is  too  much  even  to 
suppose,  that  he  has  a  Riglit  to  say  so.  No  Blame  there- 
fore attaches  to  the  Fact,  that  the  Court  did  not  sooner 
hear  of  these  Matters. 

The  Court  however  has  now  heard  of  them ;  and  I  do 
not  agree,  that  there  must' be  a  Complaint.  llieCoor^ 
if  informed  of  such  a  Transaction,  has  a  Kight^  and  aaj 

CaJ  7  Va.  419. 

under 
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under  Circumstances  be  bound,  to  take  Notice  of  it ;  and  IS  12. 

the  Fact,  that  there  was  no  Complaint,  if  it  stood  alone,  ^"^^ 

must  have  Weight  in  the  Question,  whether  the  Court  is  ^ 

to  interfere.  This  Case  goes  far  beyond  that.  It  b  evi*  Courrs* 
dent,  that  the  moral  Natures  of  these  Marriages,  with 
Wards  of  the  Court  or  not,  differ  as  much  as  Light  and 
Darkness.  Some  are  very  flagitious:  others  venial.  1 
agree,  the  Marriage  of  any  young  Lady  against  the  Con* 
sent  of  her  Parents  or  Family  is  thus  far  to  be  regarded 
as  an  Act  not  to  be  approved,  that  it  imposes  on  the 
Husband  an  Obligation  to  make  Atonement  during  his 
whole  Life:  but  under  many  Circumstances  it  is  ex- 
cusable ;  and  it  may  have  arisen  from  an  imprudent  exer- 
cise of  very  virtuous  Motives.  If  however  a  Marriage  of 
that  Sort  is  a  Robbery  both  of  the  Person  and  Fortune  of 
the  Lady,  I  say,  that  in  a  moral  View,  though  I  have  no- 
thing to  do  with  that,  there  are  few  Crimes  more  aggra- 
vated. 

Under  whatever  Circumstances  the  Alarriage  was  had, 
these  Parties,  it  is  said,  lived  together  many  Years  in 
conjugal  Happiness :  but  after  the  Birth  of  One  Child, 
acknowledged  by  both,  and  of  another,  whom  for  the  Pur- 
pose of  this  Settlement  I  must  consider  as  belonging  to 
them,  that  Happmess  was  determined  by  the  Adultery  of 
the  Lady ;  and  the  Question  now  is,  what  I  am  to  do  with 
reference  to  this  Contempt,  committed  in  1804,  dis- 
closed to  the  Court  in  1812,  with  all  the  Circumstances 
occurring  in  the  Interval ;  and  what  I  am  to  do  in  Point 
of  Settlement ;  not  considering,  whether  it  b  a  voluntary 
Settlement  or  not ;  and  if  it  is,  clearly  by  the  Approba- 
tion of  tlie  Court  it  will  become  not  voluntary. 

The  Principle,  I  admit,  is,  that  the  Wife  has  the  same 
Right  to  call  upon  me  for  a  proper  Settlement,  as  if  no 
such  Settlement  had  been  made :  but  I  must  also  con- 
sider, 
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1812.         sider,  how  for  the  Interests  of  the  Children  may  be  aflfecied; 

Jp^^  and  a  fartlicr  serious  Consideratioii  is.  that,  if  the  Coort  ii 

^^  satisfied^  that  tliis  Sort  of  Proceeding  has  been  a  Mode  of 

CouTTs.  purchasing  off  the  Notice  of  die  Court,  that  CircumstaKe, 
iA  hen  it  comes  to  the  Knowledge  of  die  Court,  most  le- 
ceive  Attention.  Sensible  of  the  Importance  of  this  Cue, 
I  shall  consider  it  with  an  Anxiety  to  guard  against  per- 
mitting 'any  Thing  to  be  mixed  with  my  View  of  the  Cir- 
cumstancesy  except  what  belongs  to  a  judicial  Considers- 
tion  of  them. 


I 


Jan  13  ^ ^^  Lord  Chancellob. 

No  Means  of      When  a  I^dy,  having  Property  in  this  Court,  roaniei 

enforcing  a  Set-  after  she  is  of  Age,  die  Court  does  what  it  can  to  obtains 

tlcment  on         proper  Provision  for  her :    having,  as    there  is  no  Con- 

.  ,  ,  ^  ,         tempt  committed,  no  Means  of  enforcing  a  Setdement,  if 
Adult,  unless      ,      . ,     ,       ,    ,  .  i     .  •    »»      j  a 

the  Hu  band  Husband  does  not  seek  to  lay  Ins  Hands  upon  the 

seeks  to  obtain  ^^^V^^^y '  but,  if  die  Marriage  is  a  Contempt,  the  Court, 
her  Property  in  vindicating  its  Jurisdiction,  is  enabled  by  Imprisonment  to 
Court :  but,  if  compel  the  Husband  to  make  a  proper  Settlemrat.  In 
the  Marriage  is  this  Case  the  Court  was  not  informed  for  Eight  Years  of 
Contempt,  the  ^j^^  Contempt,  that  was  committed ;  and  considering  ik 
.  *.  '.  Case  with  the  View  to  determine,  how  far  it  ought  to  in- 
dict' b  T  terpose  on  that  Ground,  die  Court  always  has  Regard  to 
prisonment,  *«  subsequent  Conduct, 
compels  a  Set- 
tlement. The  Sdierae  of  this  Settlement,  with  regard  to  the  F^ 

perty  of  the  Husband,  is  to  devote  die  Whole  of  that  Mt- 
tled  Property  to  his  Children  by  this  Marriage,  without 
any  Reservation  for  Children  by  any  other  Woman,  equally) 
with  Survivorship,  subject  to  tlie  joint  Appointaient 
of  the  Parents,  or,  in  Default  of  a  joint  Appointment, 
to  the  Appointment  of  the  Wife  surviving ;  though  tbe 
Property  was  the  Husband's.    This  Settlement,  thou^a  ^ 

it* 


Ball 

V. 
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its  tmniediate  Effect  proposing,  to-'secure  about  .£1000  a         ISId. 

Year  on  the  Part  of  each,  really  binds  all  the  Interests, 

which  Mrs.  Lee  might  take  by  the  Deaths  of  any  of  her 

Brothers  and  Sisters^  who  have  a  Fortune  equtil  to  her's,        Covtts. 

in  Infancy  or  before  Marriage ;  binding  ^1  her  Interests, 

either  in  actual  Expectancy,  or  tliat  might  happen  to  de- 

volve  upon  her :.  the  Subject  of  Settlement  on  his  Part 

being  only  a  Capital^    producing  £\Q00  per  Annum^ 

There  is,  I  understand,  no  such  Instrument  actually  in 

Force,,  as  is  suggested  to  have  been  executed  by  her  just 

before  the  Birth  of  the  first   Child,    operating  as    an 

Execution  of    tlie  Power  over  this  Fund ;  the  Capital 

of  which  therefore  is  now  undisposed  of;  and,   if  there 

are  no  Children  luiving  a  vested  Interest,  the  Trust  is 

for  the  Husband,  his  Executors,  &c.    There  is  no  In« 

crea^  even  of  the  Pin-Money,  no  Interest  whatsoever  to 

her  dur'u^  his  Life  in  the  Produce  of  Property  devolving 

to  her.    As  to  the  Legitimacy  of  the  Daughter,  which  is 

disputed  by  Mr.  Lee^  the  Court  cannot  enter  into  that 

Question ;  but  must  for  the  present  take  her  to  be  legiti-> 

mate. 

Both  Parties  are  dissatisfied  with  the  Master's  Report. 
The  Petition  of  Mrs.  Ijee  insists,  that  the  Settlement 
ought  to  be  according  to  that,  which  was  directed  in  the 
Case  of  Millet  v,  House  (a) ;  devoting  to  her  separate  Use 
the  whole  Proceeds  of  her  Fortune  in  Possession  and  Ex- 
pectancy, and  providing  for  her  Children  by  any  Husband^; 
grounding  thb  Claim  upon  what  is  represented  to  have  beeu 
tlie  Doctrine  of  the  Court,  as  applied  to  a  Person  in  her 
Situation,  married  as  she  was,  a  Ward  of  the  Court,  the 
Marriage  therefore  without  Leave  being  a  Contempt  by 
the  Husband ;  and  partly  also  upon  Objections  urged 
against  the  Settlement,  as  prepared,  even  if  she  should  not 

(»}  7  Vc^.  419. 

be 
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1813.         be  entitled  upon  the  Circumstances  attending  her  Mar- 


T»  riage. 

Ball  ° 

CouTTS.  When  that  Petition,  which  communicated  the  Fact  of 

the  Marriage  of  a  Ward  of  the  Court  without  Leave,  and 
therefore  a  Contempt  committed  by  the  Person  so  marry- 
ing, was  first  before  me,  1  kntew  no  more  tlian  that  Fact, 
that  a  Contempt  wan  committed  in  1804 ;  that  it  was  not 
mentioned  to   the  Court ;  that  they  lived  together,  as  I 
must  take  it,  in  Flarmony,  until  1812 ;  and  then  on  tbe 
Part  of  the  Wife  Elopement,  Adultery,  and  a  Sentence  of 
Divorce  a  Mensa  et  Thoro  on  that  Account,  took  place; 
and  though  1  have  no  Doubt,  that,  whether  the  Commo- 
nication  of  the   Fact,  that  a  Contempt  has   been  com- 
mitted, comes  early  or  late,  the  Court  has  Jurisdiction, 
and  may  feel  a  Duty,  to  punish  that  Contempt,  yet  it 
would  not  be  a  very  wholesome  Exercise  of  Discretion  to  viiit 
that  Offence  strongly,  if  upon  Attention  to  Circumstances, 
that  have  occurred  in  the  Course  of  Six,  Seven  or  l^t, 
Years,  not  very  strongly  called  upou  to  vindicate  the  Jo- 
risdiction ;  and  in  these  Cases,  where  it  is  exercised  reaOf 
for  the  Benefit  of  the   Party,  the  Court  ought  to  look 
with  great  Attention  to  all  the  Circumstances  of  each 
Case. 

Facts  have  been  since  disclosed,  which  are  said  to 
be  irrelevant :  but  1  cannot  agree,  that  the  Manner,  in 
which  the  Marriage  has  been  contracted,  may  not 
call  for  great  Attention  in  the  Formation  of  the  Settle- 
ment of  the  Lady's  Fortune,  llicse  Circumstances,  which 
have  since  come  to  my  Knowledge,  not  only  justify,  but,  if 
the  Communication  had  been  recent,  would  have  com|ielled 
me  to  take,  very  strong  Steps  in  support  of  the  Jurisdic- 
tion ;  and  I  do  not  think,  1  could  have  been  expused,  ifi 
besides  taking  Care  of  her  Fortune,  1  had  not  directed  a 
Prosecution  for  a  Conspiracy  against  these  Parties. 

The 
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The  Question^  now  before  me,  is  a  very  difficult  one. 
First,  this  is  not  at  this  Moment  a  Case,  where  the  only 
[nterests  to  be  considered  are  those  of  the  Husband  and 
Wife ;  as  1  do  not  see  my  Way  to  any  Alteration  of  this 
Settlement,  which  would  prejudice  the  admitted  Interest 
yf  One  Child ;  and  that,  which  I  must  at  present  take  to 
be  an  existing  Interest  in  the  other.  This  Court  could  not 
permit  the  Husband  to  do  any  Act,  which  would  disap- 
point those  Interests.  As  to  the  Capital  therefore,  and 
the  Interests  of  the  Children  in  that  Capital,  I  have  not 
the  Power  of  making  any  Alteration ;  if  it  was  fit  to 
do  so. 


1813. 


Ball 

V. 
COUTTS. 


Another  View  of  this  Case  is  very  material.  J  do  not 
understand  the  Doctrine  of  the  Court  with  regard  to  the 
Effect  of  the  Marri^e  of  a  Ward  to  be  as  to  her  Pro- 
perty precisely  as  it  is  represented  by  Mrs.  Lee's  Petition. 
If  the  Case  was  such  as  she  states,  a  Beggar  marrying  for 
the  Sake  of  the  Fortime,  the  Court  has  been  in  the  Habit 
of  pot  permitting  him  to  touch  that  Fortune,  which  was 
bis  Object ;  and  in  Cases,  where  there  arc  many  good 
Reasons  against  so  acting,  I  admit,  the  Court  has  gene- 
rally taken  that  Course:  but  it  has  never  gone  the 
Length,  that,  if  this  Species  of  Indiscretion  has  occurred, 
which  the  Court  must  punish  by  Commitment,  but  which 
brings  together  Persons  of  equal  liank  and  Fortune,  and 
as  considerable  a.  Settlement  is  made  ^by  tlie  one  as  by 
the  other,  no  Attention  is  to  be  given  to  an  equivalent 
Provbion,  made  by  the  Husband  for  the  Wife  and  Issue. 
That  Doctrine  has  never  been  stated ;  and  is  not  con- 
sistent with  the  Principle,  on  which  the  Court  acts. 

It  is  very  difficult  to  establish,  that  I  can  now  hold  that 
Settlement  to  be  improper,  which  the  Court,  if  its  At- 
tention had  been  called  to  the  Subject,  would  have  ap- 
proved ;n  180^ ;  not  however  meaning  to  say,  that  this 

Settlement 


Distinction 
upon  Con- 
tempt by  Mar- 
riage of  a  Ward 
of  Court:  a 
Person  of  no 
Property, 
whose  only 
Object  is  the 
Fortune,  is  not 
permitted  to 
touch  it ;  and 
the  whole  is 
put  in  Settle- 
ment: other- 
wise, when  the 
Husband  of 
equal  Rank 
and  Fortune 
makes  an  equi- 
valent Settle- 
m(;|it. 
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1H13.  Settlement  would  have  been  approved:  but  die  Court 

^^^  would  not  from  subsequent  Circumatances  disapprofe  t 

^^  Settlement,  whicfa,  if  called  to  the  Connderation  of  it 

Co  cm.  immediately  after  the  Marriage,  it  would  have  a{^>rofed. 
As  to  the  Conduct  of  this  Lady  herself,  it  wotild  require 
much  more  Attention,  if  it  \«*as  not  to  be  urged  in  her 
I^avor,  that  the  Transactions,  which  took  place  in  the 
Circumstances  of  her  ^f  arriage,  mighl  have  led  her  into 
that  Misconduct,  which  is  now  made  the  Subject  of  Cobw 
plaint.  There  is  however  tliis  Mibcondoct;  and  wA 
regard  to  exercising  the  Jurisdiction  i^inst  the  HudniNi 
b}  directing  a  Prosecution  now,  it  comes  somewhat  too 
late  for  that.  I  am  not  disposed  either  at  this  Day  to 
exercise  that  Jurisdiction,  wliich  the  Court  usually  cx^ 
cutesy  by  Imprisonment ;  where  a  Prosecution  is  not  &- 
rectcd  ;  and  as  to  the  Luterests  of  the  Children,  it  is  not 
possible  to  alter  them. 

4 

'lite  Result  is  therefore,  tliat  I  am  inclined  to  silter  is 
some  respects,  which  I  will  communicate,  the  Pro\isioo 
as  between  Mr.  and  Mrs.  /^e,  the  Provision  as  to  ber 
Income,  but  not  to  tlie  Extent,  hi  which  tlie  Master  pro- 
poses Alteration,  as  to  her  future  Expectations,  by  giviif 
her  bonie  Interest  in  w  hat  may  come  to  her  in  c  -nseqiieiice 
of  those  Expectations.  As  t6  the  second  Point,  thei^iOO 
a  Year,  proposed  as  Maintenance  for  the  Childreiuof  that 
Marriage,  I  a^n  not  quite  determined ;  Iiavhig  consider- 
able  Doubts,  whettier  it  is  wholesome  to  place  CbiMieo 
out  of  the  Control  of  the  Parent  by  giving  theifi  an  in3e- 
pendent  Fortune  in  his  Life.  With  regaid  to  the  other 
Parts  of  the  Case  1  shall  propose  some  Alleratioiis ;  tnd, 
abhlaiiiing  now  from  directing  a  Prosecufiun  and  iupri- 
•onihenl  for  the  Contempt,  I  desire,  tliat  this  may  not  be 
drawn  into  a  Precedent,  or  stated  as  an  Example  in  in; 
future  Case,  not  consisting  of  the  same  Circumstances ; 

forbcariBg 
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forbearing  from  that  upon  Attention  to  the  Facts  of  the 
Marriage  in  1 804 ;  that  they  livedo  as  appears  to  me,  in 
Harmony  a  considerable  Time  afterwards^  and  the  Cir- 
cumstances of  the  Conduct  of  both  since;  and  with  diat 
Observation  I  part  with  the  Case. 


SOS 


1813. 


Ball 

V. 
COUTTS. 


AitateM 


The  Lord  Chancellor  on  a  subsequent  I)ay  saidi, 
under  all  the  Circumstances  the  Pin-Money  must  be  £4Q0 
per  Annum ;  and  that  it  must  be  subject  to  the  Property* 
Tas :  but  the  Alimony  should  not  be  deducted ;  as,  if 
ifaey  had  lived  together,  she  would  have  been  entitled  t# 
Maintenance  beyond  the  Pin^-Moneyk 


kNoWLfiS  V.  tiROOMfi* 

Tdfi  Master  qf  the  Rolls,  for  T^s  Lord 

CManceLlor* 

UNDER  t  Bill  of  Foreclosure^  the  Defendant  ab^ 
sconding,  an  Order  was  obtained  for  the  Defendant 
to  appear  by  a  certain  Day ;  a  Copy  of  which  was  ac- 
cording to  the  AQX(a)  of  Parliament  posted  up  at  the 
Royal  Exchange^  and  inserted  in  the  London  Gazette ; 
but  the  Parish  Church  of  Cripplegate,  where  the  Defenda> 
ant  last  resided,  being  then  under  Repaii*,  the  Plaintiff 
could  not  comply  with  the  Direction  of  the  Act,  requiring^ 
that  a  Copy  of  the  Order  shall  be  published  in  the  Parish 
Church  immediately  aft^r  Divinfe  Servite. 


I8id; 

Lincoln'^ 

tvv  Hall. 

Jan.  15. 

Time  enlarged 
for  Appear* 
ancc  to  a  Bilt 
of  i^orci^losure 
under  Stat.  5 
Oeo.  i.  c.  25. : 
Notice  in  the 
Parish  Church 
having  bccti 
prevented  while 
under  Repair. 


Vol.  1. 


(aj  Sut.  5  Geo.  2.  a  25.  s.  i. 

X 


tint 


•.  I 


dos 


1815. 


V. 

Brooh  . 
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Th^  R^pairi  of  die  Church  being  cdthplekted,  ihe 
^laintifF  moved,  that  the  Defendant  may  be  ordered  to 
appear  to  the  Bill  on  or  before  the  27th  of  February 
text 

Mr.  Shadwell,  in  support  of  the  Motion,  mentioned 
the  Case  of  Wilkimon  v.  Coker  (a). 

The  Masteh  of  the  Rolls  made  the  Order  on  the 
Author!^  of  that  Case. 

(aj  1  Dick.  74. 


1813. 

Lincolk's 

Inn  Hall. 

Jan.  15. 

Feb.  25. 

The  Process 

to  obtain  a  Dc« 

• 

cree  pro  con- 
^fesso  not  ap- 
plied to  a  Pri- 
"SonoT  in  A'Vw- 
gate  under  a 
Criminal  Sen- 
tence ;  who  if 
br6nght  up  by 
ilabetu  Corpus, 
must  be  re- 
^amicd  imme- 
diately; and 
Yannoi,  as  in  a 
Ci\il  Cav,  be 
turn*>d  over  to 
the  ritet  cum 
i'orpus,  &c. 


MOSS  V.  BROWN. 

THE  Defendant,  confined  onder  Criminal  Process, 
having  been  brought  up  from  Neicgate,  turned  over 
to  the  Jpleet,  and  then  carried  back  to  Newgate  (a),  under 
the  Order  of  this  Court,  the  Plaintiff  moved,  that  he 
might,  unless  the  Defendant  should  put  in  hb  Aitewer  Iff 
a  certain  Day,  be  at  Liberty  to  apply  for  the  Clerk  h 
Court  to  attend  with  the  Record  of  the  Bill,  in  order  to 
take  it  pro  confesso.  The  Reguter  declined  drawing  ap 
the  Order* 

Mr.  Shadnel/,  for  the  Motion^  relied  on  Pendergrad 
y.Saubergue{(j)\, 

(a)  Moss  V.  Broncn,  mtCy  (b)  2  Dick.  555. 

78. 

cai*his^  subject  to  the  farther  Process  by  Alius  HabcM 

Tht 


V 
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807 


The  Lord  Chancelloh. 

TTie  Case  of  Rogers  v.  Kirkpatrkk  (a)  shews  the  Dif- 
ificulty<  of  applymg  this  Process  to  Criminal  Cases ;  and 
the  Reason  is^  that  the  Writ  of  Alias  Habeas  Corpus  can* 
not  issue  except  to  the  Prison  of  the  Court.  A  D^ 
fendant^  confined  in  another  Prison  in  a  Civil  Case,  is 
turned  over  to  the  Fleet  cum  causis;  and  may  be  brought 
up  repeatedly :  but,  when  brougfac  up  from  Confinemettt 
under  a  Criminal  Sentence,  he  must  be  returned  imme* 
diately:  he  cannot  be  kept  an  InstSLnt(b).  The  Diffi- 
culty,  which  is  not  the  less  material  as  being  an  Objection 
of  Form,  is,  that  the  Defendant  is  not  in  a  Place,  where 
the  Process  of  this  Court  can  reach  him. 


1813. 


Moss 
)}ro  \nr. 


No  Order  was  made  (c)» 

fa  J  3  Fes.  471.  ^7S. 

(h)  LUn/i  V.  Passtngkafn, 
15  Ves.  179'  la  The  Attor- 
nty-Gemral  v.  Smithy  1  Dick. 
135,  the  Cause  of  the  Impri- 
sonment (iocs  not  appear. 


(cj  As  to  the  Process  im* 
der  the  Statute  5  Geo,  2.  c. 
25,  against  an  absconding 
Defendant,  see  Ktiowles  v* 
Broome^  the  preceding  Case. 


.k*< 


GRIFFITH  V.  WOOD. 


1815. 

Likcoln's 

Ink  Hall. 

Jan.  15. 


A  GENERAL  Demurrer  having  been  allpwed  in    Full  Costs  on 
Jpril  1812,  and  the  usual  Order  drawn  up  for  a  Demurrer  aU 
the  common   Costs,  the  Defendant  move4  for  the  full  ^^^^^  ^  * 
Costs,  on  the  Ground  of  the  PlaintiTs  vexatious  Con-  ^^^  ®*^J^^^^ 
duct;  the  Bill,  to  ^hich  the  Demurrer  was  allowed,  being       ^^  *    q^* 

ncral  Order,  1794,  upon  a  subsequent  Application. 

X  2  this 


508 


181S. 


Grippith 
Wooo, 
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die  diird  filed  by  him  fpr  die  same  Cause ;  and  he  had 
smce  filed  a  fourdi. 


Sir  Samuel  Romilfy,  and  Mr.  Cooke,  for  die 
refi^iig  to  die  General  Order  of  Lord  Lotighbonn^ 
and  Lord  Alvanley  (a)  said,  die  Objecdon,  diat  lardier 
Costs  had  not  been  given,  when  the  Demurrer  was  al» 
lowed,  had  been  over-ruled  upon  a  Plea  allowed  to  one 
df  the  former  Bills  :  the  Court  giviog  farther  Costs  upon 
a  subsequent  ApplicaUon.* 

The  Lord  Chancellor  made  the  Order. 
(a)  fth  Fehruary,  1794,  4  Bro.  C.  C.  5^5. 


1S13, 

J<jt.  27,  28. 

FeB.  12- 


TOBIN,  Ex  parte. 


Certificate  un-  ^T^HlS  Petition  was  presented  by  a  joint  Creditor, 
der  a  separate  X  who  had  Uken  out  a  joint  Commission  of  Baiik- 
Commission  of  yup^^y  j  praying,  diat  a  separate  Commission  agamst  One 

1  •     ,  ^       .     of  the  Partners  may  be  superseded :  which  was  resisted  on 
lying  before  the   _       •         ,    ,  ,      .  'r^         •    .       i     ^     -i? 

Lord  Chancel-    "®  Ground,  that  under  the  separate  Commission  the  Certm- 

lor  for  Alh)w*    ^^  ^^^  ^^^^  obtained ;  and  lay  before  the  Lord  Chaih 

ance,  not  stay-  cellor  for  Allowance. 

<d  by  suing  out 

a  joint  Com*         Sir  Samuel  RomiUy,  in  support  of  the  Petition. 

mission. 
Order  allow-        Even  if  the  Bankrupt  has  absolutely  got  his  Certificate, 

ing  the  CcrUfi-  your  Lordship  wUl  either  supersede  the  separate  Commis- 
cate,  impound-  gj^^^  ^^j.  gj^^  ^^  j^j^^  Creditor  an  Opportunity  of  assent- 
ing the  sepa-     j^  ^^  ^^  dissenting  from  the  Certificate ;  as  in  the  Itte 

, ,         Cases,  Ex  parte  Fooler,  Patten,  and  JVilson.  without  anj 
sion,  and  trans-  *.  m  ^  .  .         • 

fcrrins  the  Pro-  Pretence  of  Misconduct.    The  only  Object  of  this  Peth 

ceedings.  and  Proofs  to  the  other  Ctymroission. 

tio6 
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tion  18,  that  the  first  Commission  may  proceed  without  all  ^^^* 

the  Difficulty,  that  must  be  the  Consequence  of  sustaining        ToBiir 

the  separate  Commission.    Admitting  the  Conduct  of  this       Es  parte. 

Bankrupt  to  be  fair,  he  has  obtained  his  Certificate  with 

great  E!xpeditidn,  in  Three  Mondis  firom  the  Date  of  the 

Commission :  the  Debts  proved  under  that  Commission 

being  only  ;£400 ;  though  he  is  a  Debtor  to  the  Amount 

of  £60,000;  and  no  joint  Creditor  having  proved  except 

the  petitioning  Creditor.     The  great  Inconvenience  that 

may  ensue,  will  induce  your  Lordship  to  pause,  before 

you  decide,  that  a  Certificate,  signed  in  Three  Months 

under  a  separate  Commission,  the  odier  Partner  not  having 

then  committed  an  Act  of  Bankruptcy,  shall  prevent  a 

Joint  Commission. 

Mr.  Bell,  for  th&  Bankrupt  under  the  separate  Com- 
mbsion,  urged,  that  the  Lord  Chancellor  in  J^x  parte 
Hamper  (a)  and  many  other  Cases  had  declared,  that  a 
Certificate,  having  got  the  Length  of  being  laid  before 
the  Lord  Chancellor  for  Allowance,  should  i)Ot  be  de* 
feated  by  suing  out  a  jomt  Commission. 


The  Lord  Qu  ancellob  said,  th^  Bankrupt  must  have  Jan.  28. 
his  Certificate  on  this  Ground ;  that  the  Petitioner  had 
permitted  it  to  procce4y  unt^l  it  was  ready  for  Allowance 
without  any  Application  tq  pome  in  for  the  Purpose  of 
assenting  or  dissenting;  under  which  Circumstances  it 
would  be  ver^  hard  to  permit  him  to  stop  it. 


Mr.  Be// mentioned  Ex  parte  Leaverland(b)i  as  con-        Teh.  12. 
firming  the  Opinion  expressed  in  Ex  parte  Hamper^  that 

(a)  n  Va.  403.  (b)  \  Atk.  145. 

X  3  the 


«iO 
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1813. 


TOBIK. 


the  Certificate  would  be  destroyed  by  ^u^pers^ding  ih^ 
Cqniiiii««ioD« 

The  Lard  Chancellob, 

I  tldnk,  I  may  grant  the  Certificate,  impoundiiig  lb« 
Commission  with  %he  Secretary,  not  to  be  produced  with^ 
put  my  Order.  That  was  the  Course '  I  adopted  in  tbe 
late  Casf  Ei  parte  Rau^n  (a),  superseding  the  joint 
Commission  against  the  Twidl.  I  will  nuake  that  Order 
with  the  Addition,  that  all  the  Proceedings  and  Proofs  of 
Jhhts  sh^  b^  transferred  to  the  othar  Commi^tf^f 

(aj  Ante,  p.  l60. 


1813, 
Tib.  11. 


T 


^feOWNE  V.  BYKE. 


Ordor  to  dis-  T^  -5^«y>  1809,  a  Bill  was  filed  for  Uie  specific  PeTy 
miss  the  Bill  X  formance  of  an  Agreement;  and  a  Bill  fof  the  Pur* 
for  Want  of  pogc  of  having  it  delivered  up  to  be  cancelled  :  in  both 
Prosecution,  Suits  Answers  were  put  in.  On  the  SOdi  Afay,  1811, 
o"g  ^^gu  ar  ^^  Defendants  in  the  cro^  Cau^  obtained  an  Order  to 
♦Uo  «-«™*        dismiss  the  crosa  Bill  for  Want  of  Prosecution :  but  the 

usual  Certificate,  obtained  from  the  Clerk  in  Court  for 
that  Purpose,  had  not,  when  signed  by  the  Six-Cler|c,  thf 
proper  concluding  Words,  "  since  which  no  farther  Prch 
"  ceedings  have  been  Iiad."  Those  Words  were  ^ftef- 
wards  added  by  Interlineation.      I'hat  Order  was  not 

-  er   s     erun-  ^^^^^  „p.  jj„^  another  Motion  was  made  on  the   12tb 
cate  flt  tnG  - 

Time  of  mak-  '^^^^  \^l%  to  enter  the  Ordtr  nunc  pro  tmic-;  and  ihe 

ing  the  Motion,  hitler,  made  on  that  Motion,  wa^  not  served  until  tfe 
discharged  30\h  of  January ,  1813. 

without  Costs  upon  the  Defendant's  Laches. 

A  Motion 


the  present 
Practice,  not 
requiring  No- 
tice, if  before 
Replication, 
nor  the  Six- 
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A  Motion  was  made  to  discharge  the  Order  to  dismisf         }81S. 
the  cross  Bill  on  Affidavit  of  diese  Faqts,  ap4  tbat  no       Beowki 
Notice  was  given  of  the  Motion  to  diimiss. 


Mr.  Hallf  in  support  of  the  Modon,  contended,  that 
the  Order  had  been  obtained  b;  Surprise,  and  against  the 
usual  Curtesy  of  Practice. 

jMr.  Cuilen^  for  the  Defendant,  insisted,  that  the  Order 
was  regular,  according  to  the  Practice,  as  now  settlec^ 
that  Notice  is  not  necessary  (a). 


The  Lord  CuAvcvihho^, 

0 

This  Motion  depends  on  Two  Circumstances,  If  the 
Words  interlined  stood  ofigipplly  Pfirt  of  the  Six- Clerk's 
Certificate,  then  the  Order  to  dismiss  the  Bill  was  regu- 
lar :  if  those  Words  were  not  originally  tliere,  it  w  ill  pro* 
bably  t^rn  put,  that  the  lUgUler,  when  applied  to,  for 
the  Order,  observed  Uie  Omission;  and  those  Words  we^e 
afterwards  inserted  by  the  Six-Clerk.  Considered  with 
extreme  Strictness  this  is  not  regular;  as,  when  the  Ap- 
plication is  made  to  the  Qourt,  i  must  understand  the 
Order  as  at  that  Time  made,  and  the  Recital  as  correctly 
true;  which  it  was  not :  but  that  strict  R^ularity  wou|d 
iptroduce  Mi$c|iief  in  actu^  Practice :  the  general  Con- 
yeoieoce  b^ing  muf  h  forwarded  by  this  Attention  of  the 

The  Point,  now  to  be  considered,  is,  what  has  been 
done  upqn  .that  Order;  ^d,.if  ngthing  has  been  done, 

fa  J  Drgravcs  v.  Lane,  15  fh)  Sec  Jnils  s.Pygh,  }0 

Tm.  591.    I^aiflory.  Taylor^      Fcs.ArQI.    M'Mahon  v.  Sis^ 
Jackson   v.  Punnll,   I6  Fes.      son,  V2  Fw.  46*5. 
127.  20 K 

X  4  whether 
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isrs.         whether  the  Party  ought  not  to  be  now  put  in  the  ^ame 
■^^^'^^  Situation,  aa  if  upon  Notice  they  had  come  to  the  Court; 

^^  proposing  upon  the  Nature  of  the  Two  Causes  to  disr 

Btvb.  charge  the  Order  to  dismiss  under  the  Cirpun^stances  of 
both  Causes,  and  upon  T^rms.  Her^  is  a  Bill  for  the 
specific  Performance  of  a  Contract,  and  on  the  other 
Hand  a  cross  Bill  to  rescind  it.  I  do  pot  enter  into  th^ 
Merits  farther  ^han  the  Observation,  thi^t  there  is  a  neces^ 
kary  Conneption  between  these  Suits.  Answers  were  put 
in  to  both  Bills  so  Iqng  ago,  that  an  Order  was  made  on 
the  30t(i  of  May,  181  f,  to  dismiss  th^  Bill  in  the  croai 
Cause  on  the  Ground  that  no  Step  had  been  taken  by  the 
Plaintiff  i]]  that  Cause  for  "^rhree  Tf  nn$.  lliat  Bill  wa^ 
dismissed  by  the  Order ;  supposing  it  regular :  b^t  no 
Proceeding  was  had  for  the  Purpose  of  drawing  up  that 
Prder  for  a  Year ;  and  after  that  Delay  they  applied  tq 
^w  it  up  nunc  pro  tunc.  Having  obtained  that  Order, 
they  takp  no  Step  to  serve  it  until  the  30th  of  January, 
18131  In  the  mean  Time  nothing  waf  done  in  the  oii* 
ginalCanse.      . 

The  present  Application  is  made  as  soon  as  could  be 
lifter  the  first  effectual  Service  of  the  Order,  made  on  th^ 
30th  of  May,  181 1,  the  Moment  they  knew  of  that  nro* 
peeding^  to  reinstate  the  Cause.  If  I  f:ould  have  icii^ 
^ated  it  immediately,  upon  the  Nature  of  both  Causq 
and  their  Connection,  M'hy  should  I  not  do  so  now  no? 
fhing  being  done  on  the  other  Side  \  and  the  Orde^  Q0( 
served  until  Jiant/a;^,  1813. 

I  have  no  DiflSculty  in  saying,  I  w3l  discharge  thi^ 
Order  without  any  Costs  ;  that  it  may  be  understood  [  do 
fo  on  accoqnt  of  this  Delay. 


WRIGHT 
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1S13» 

WRIGHT  t.  ATKYNS.  ^^*- 12, 20, 26. 

(17  Vts.  255.) 
'HE  Decree^  pronounced  at  the  |to/&  in  this  Cause  ("a^,    Devise  to  A. 
declaring  the  Defendant  Tenant  for  Life  in  her  own  *"^  ^^^  Hein 
it,  and  a  Trusteef  as  to  the  Remainder  in  Fee  for  the  ^^^  ^^^''^  **  *** 
itiiF,  and  giving  the  Directions  praye^  accof dingly  for  ^^  ^    ^ , 
ig  the  Charges  by  a  Sale,  &c.  the  Plamtiif  ipoved  u  jj,^^  ^f^^y  i^^, 
n  Injunction  to  restrain  her  from  cutting  Timber,  Sic.  «  Decease  she 
bad  appealed  from  the  Decree  at  the  Rolk.  <<  will  devise 

"  the  Property 

r.  Richards  J  Sir  Samuel  Romiliy,  and  Mr.  Heys,  in  "  ^o  ™y  F^- 

ort  of  the  Modon;  urged,  that,  whatever  Question     "*'  ?       ^"^ 

it  be  made,  whether  a  Decree  should  be  executed  £5^^^^  fo-  nfe 

ing  an  Appeal,  there  can  be  no  Doubt,  that  a  Party  \^y  Decree  at 

not  in  direct  D^ance  of  the  Decree  be  permitted  the  RoUs^  the 

)  irreparable  Mischief.  Devisee  was  in- 

joined  from 

lu  Leach,  Mr.  HaU,  and  Mr.  Belt,  for  the  Defendant.  ^"^"^  '^*"'*^' 

pending  an  Ap- 

be  Effect  of  this  Will  is,  that  the  Defendant  has  the  ^^^  * 
ritance,  until  she  Executes  what  tlie  Master  of  the 
!s  considers  a  Trust.    What  is  the  Analogy  between 

an  Estate,  and  a  mere  legal  Tenancy  for  Life^?  The 
does  not  pray  an  Injunction ;  which  this  Court  is  not 
be  Habit  of  granting  without  a  special  Prayer :  Sa- 

V.  Di/er  (b) ;  and  there  is  the  less  Reason  to  stretch 
Practice  ip  the  Instance  of  a  Trust  of  this  indefinite 
cription. 

fr.  Richards,  in  Reply. 


\    • 


"he  Estate,  which  the  Defendant  takes  under  this  Will, 
lot  be  distinguished  from  a  legal  Tenancy  for  life;  and 

(qj  17  Ves.  255.  (h)  Amh.  70. 

sorely 
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V. 


surely  without  putting  tbe  Party  to  the  IncottTenieiiee  of 
filing  a  new  Bill,  praying  an  Injunction,  this  Court  wiH 
interpose  to  restmn  a  Tenmt  for  JJk  ff on  committing  ir- 
reparable Injury.  The  Decree  at  the  Rolk  atandii^  miic- 
versed,  the  clear  Right,  arising  under  it,  cannot  be  aflecl^ 
by  the  mere  Omission  to  pray  an  Injunction. 


77U  Xorel  Chancellor. 

In  ajl  these  Cas^  upon  Wordu  of  JEt^co^^xoeiidaticii, 
Trust,  Cooficl^ce,  &^.  the  Party  l^  ficcordi^g  to  a)|  {[(^ 
Authorities  from  Hobart  downwards  a  Power  of  Disposi- 
tion in  Favor  of  any  Person,  answe^g  the  D^aciiptioa  at 
bis  Death.  With  regai^  ^  the  Ii^jvmeUon  there  is  a  Jhsr 
tinction  upon  the  Practice :  generally  if  the  3Jill  does  not 
pray  an  Injunction,  the  Plaintiff  cannot  move  for  aa  In- 
junction under  tl^  Prayer  for  general  Relief:  but  if  after 
a  Decree  for  an  Account  under  a  Bill  for  Foreclosure  tb^ 
Mortgagor  attempted  to  cut  Timber,  the  Court  would 
eiyoiu  him,  ^ougb  there- was  \\q  Prayer  for  that.  \m% 
cline  to  think,  that  whether  the  Defendant  is  Tenant  for 
Life  without  Xmpeadiment  of  Waste,  or  n^pt,  after  this 
Decree  iox  a  Sale  of  P^rt  of  the  ^^te  the  Cpurt  would 
not  permit  any  one  to  cut  T'iinher  jn.  the  mean  Tim. 
As  to  the  xfifit  of  the  Case  I  vfill  grant  the  Iigimction  at 
present ;  coqsidering  it  open,  if  the  Defepdant  chooses  to 
.apply ^(he  nqitSeal. 


imiF'^iiF'mm^^i^r^ 


Feb,  26.  A  Motion  was  made  to  dissolve  the  Injunction. 

Mr.  Leach f  Mr.  Hall,  and  Mr.  Bell,  in  support  of 
the  Motion. 

The  Qlt^ectjm/uitting  this  Timber,  which  wa3filfor 

;  cutting,:  W9S  to  .i:?pair  the  Mansion  House,  in  a  niioous 

and  dilapidated  State.    Tlie  Question  is,  whether  under 

this  Devise  >Ae  Defendant  eah  1)e  coosideKed  in  any  other 

Light 
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Jight  than  as  a  Teoant  for  life  without  Impeachment  of 
Waste.  She  was  evidently  the  primaiy  Object  of  the 
Testator'd  Bounty ;  who^  it  must  be  conceived^  intended 
to  give  faer  for  her  Life  the  most  beneficial  Interest. 
71i6' Court,  restraining  her  Interest  to  a  Tenancy  for  life^ 
preventifig  her  AlienatioUi  did  not  mean  to  impede  or 
restrain,  the  full  Use  and  Enjoyment  during  her  Life,  as 
if  she  had  the  Inheritance.  The  Objection,  that  the  In- 
jn^iction  is  not  prayed,  must  not  be  overlooked. 

jyir.  Richards,  Sir  Samuel  Romilly,  and  Mr.  Ueys, 
for  the  Plaintiff. 

Until  this  Decree  is  reversed,  it  must  be  presumed  to 
be  right,  and  accordingiy  mut  be  obeyed.  The  Decision 
in  Dyer  (a),  upon  which  it  is  founded,  has  been  approved 
by  Lord  Hobart  and  Lord  Hardrvicke.  This  Decree  hus  de- 
cided, that  the  Defendant  is  not  entitled  to  the  Inheritance ; 
and  an  Estate  for  Life  is  always  impeachable  for  Waste,  un- 
less by  positive  Limitation,  lliat  Restraint  is  an  Incident 
of  evWy  IVmrncy  for  Life.  The  Timber  is  Part  of  the 
Inheritance ;  as  much  so  as  the  Soil,  Mines,  8cc.  llic 
Power,  whidi  it  is  contended  she  has  by  tliis  Devise  of 
selecting  the  Object,'  on  whom  the  Inheritance  shall  de- 
volve, cimnot  enlarge  her  Interest ;  or  make  it  more  diao 
a  mere'  Estate  for  Life. 


1813. 


WaxGH-p 

V. 
ATKYN9. 


The  Lorcf  Chancellor. 

I  have  not  the  slightest  Doubt,  that  the  Testator  did 
not  mean,  that  the  Defendant  should  be  impeached  for 
Waste :  but  I  cannot  avoid  the  Construction,  that  her  Heir 
at  Law  would  be  a  Trustee  for  his  Ileir  at  Law ;  and  ^eh 
the  Consequence  must  attach.  This  Sort  of  Trust  is  ge- 
nerally a  Surprise  on  the  liit'ention-:  but  it  is  too  late  to 
correct  that. 


(a)  Chapman  $  Case,  JD^.  393«  . 


I  certainly 


Feb.  26. 
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I  certainly  do  not  know  a  Case,  that  reaemUes  dw, 
The  Effect  of  the  Will,  upon  the  Doctrine  of  thb  Coor^ 
reducing  the  Estate  to  a  Tenancy  for  Life,  the  Coom» 
quence  seems  to  follow ;  unless  it  is  better  excluded  tfas 
it  appears  tip  be  by  this  WilL  Conceiving  these  Caso, 
upon  Words  of  Hope^  Confidence^  8cc.  to  be  gaieraUf 
decided  against  die  Intention,  I  have  endeavoured  to  laiw 
a  Distinction  in  the  Defendant's  Favor,  but  cannot  I 
do  not  believe  .the  Testator  intended  a  mere  Trust :  iMt 
that  must  hfi  the  Coustructioni  if  the  Word  **  Family''  i| 
properly  construed. 


1813^ 
Feb.  20,  22, 

A  Person  at« 
tending  Com- 
niissioners  of 
Bankruptcy, 
without  a  Sum* 
mens,    swear- 
ing, that  he 


BYNE,  Ex  parte. 

AN  Application  was  made  on  Affidavit,  vritboot  a  Ps» 
tition,  for  the  Discharge  of  a  Person,  amstad 
under  the  following  Circumstances. 


Under  the  Order,  lately  nmde  by  the  Lord  Chaaed* 

lor  (a)  for  proceeding  in  the  J^amination  of  BfyMtdt  t 

ivas  a  material  Bankrupt,  as  far  as  it  related  to  the  Title  and  Vahe  of 

Witness,  and      the  Estate  at  Woldingham,  a  Meeting  was  held  at  Gmld- 

not  contra-         j^^n ,  ^pj  ^^s  adjourned  for  the  Purpose  of  havbg  a 

dV^^^A     P'^^^^  Meeting;   at  which  By»€  attended,    widioat  % 

rest,  while  re-  ^    .   w         .    t> 

maining.  ^'■>  ^  f^'  ^^«"''  -*«**• 

though  having  left  the  Room  by  Order  for  the  Purpose  of  separate 

Examination ;  and  while  returning:  whether  while  going.  Quart, 

Order  to  be  discharged  immediately,  by  the  Party  in  the  first  In- 
stance; if  disobeyed,  to  be  extended  to  the  Officer,  with  .Costs.  / 

Application  at  the  Bar  without  a  Petition  the  proper  Form  in  such 
a  Case ;  and  Time  to  answer  the  Affidavit  refused. 

Summoitf, 
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Somiiioiis,  tendering  himself  to  the  Commissioners  as  a         18 1 3* 
Witness.    The  Commissioners  acceding  to  a  Proposal,        'd*'^ 
that  the  Witnesses  should  be  examined  apart,  Byne  by       »        ! 
their  Order  wididrew;   and  soon  after  he  had  left  the 
Room  was  arrested  at  the  Suit  of  the  Bankrupt  upon  a 
Judgment  obtained  in  the  Year  1806. 


Sir  Samuel  Romlly,  in  support  of  the  Discharge 
fisted  an  Application  for  Hme  to  answer  the  Affidavit ; 
observii^,  that  in  the  mean  Time  the  Party  is  in  Custody 
mijustly ;  and  referring  to  Ayltt^s  Case ;  where  Lord 
Thurlow  took  the  Examination  vivd  voce. 

Mr.  Cullen,  for  the  Bankrupt  said,  that  for  the  Purpose 
of  aa  Examination  tivi  voce  the  Clieof  must  be  pro- 
duced. 

TTie  Lord  Chancellor  permitted  ^e  Application 
to  proceed;  observing,  that  it  may  happen,  that  the 
Client  cannot  be  produced ;  that  this,  being  in  Bankruptcy, 
b  the  proper  Form  of  Apfj^ication ;  and  that  it  must  be 
heard  immediately,  in  order  to  an  immediate  Determina- 
tion,  whether  it  would  be  right  to  act. 

ft 

Sir  Samuel  JRomilly,  Mr.  Bell,  and  Mr.  Montague, 
in  support  of  the  Application  to  discharge. 

.  The  only  Question  is,  whether  a  Person,  attending 
Commissioners  of  Bankruptcy  without  a  Summons  for 
the  Purpose  of  being  examined,  is  entitled  to  Protection 
ftom  Arrest  Th<re  is  no  Doubt  of  the  Right  of  this  Person 
to  be  discharged,  according  to  your  Lordship's  Opinion  in 
Ex  forte  King  (a),  that  a  Creditor,  attending  merely  to 
prove  bis  Debt,  without  a  Summons,  is  protected.    This 

(a)  17  Vee.  312.    See  3l6. 

Person 


Btns, 
Exparte* 
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1813.         Penon  attended  m  consequence  of  your  tiordflhip*^  OrdeTi 
to  give  material  Informalion  relaiife  to  die  Estate^  -mtikk 
was  the  Subject  of  that  Order ;  and  having  also  a  Glaim 
on  the  Proceedings  under  this  Commission,  depending,  on 
his  Rij^t  to  this  Estate,  which  be  sold  to  the  Baidqmpt) 
but  has  never  received  Payment    Immediately  oo  leaving 
the  Room  by  Order  of  the  Conunissioners^  who  dion^ 
it  right,  that  the  Witnesses  should  be  eianuBed  a|iart| 
he  WIS  arrested  under  a  Judgment^  obtained  by  the  Bank* 
mpt  in  1805.     The  public  Meeting  at  GuUdkallf  le- 
strained  by  the  bte  Order  to  an  Investigation  of  the 
Title  and  Value  of  iim  Estate,  was  adjourned  for  the  Cen- 
venience  of  die  Bankrupt,  that  the  Inquiry  might  not  be 
public.     The  Protectioo  clearly  extends  to  all  Pewms, 
generally,  coming  to  assist  in  the  AdministratiQn  of  Jus- 
tice.   This  Person  was  attending  at  the  Moment  for  tins 
Purpose  of  being  examined ;  and  went  out  by  the  Direc* 
tion  of  the  Comnussioners  merely  while  the  other  Wit- 
nesses were  under  Examination.    He  was  arrested  upon  a 
Writ,  issued  on  the  same  Day,  while  the  Inquiry  was  pro* 
ceeding,  by  the  Bankrupt ;  wb<>  is  not  the  Creditor ;  the 
Eight  to  the  Debt  having  passed-  to  bis  Assignees.    Hie 
Arrest  b  therefore  clearly  illegal ;  and  the  Costs  are  not 
an  adequate  Compensation. 

Mr.  CuUeHf  for  the  Bankrupt. 

The  Extension  of  the  Privilege  now  sought  goes  -be 
yond  all  Precedent.  In  the  Case  of  Meekins  ?.  Smiik  (a) 
the  Party,  though  attending  certainly  without  8  Sunh 
mons,  was  called  on  to  attend  in  respect  of  the  Rch* 
tion  he  had  to  the  Cause:  but  the  ConsfderalioB  as 
to  the  Attendance  of  Witnesses  b  veiy  different    Thqr 

4 

(a)  1  // .  Black.  636. 

are 
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Are  ^tftfed  to  Ph)toctioii  otily  as  £ur  as  tlid^  Prtence 
is  aeceBdiry  for  the  Interests  of  others.  Thk  Person 
is  a  Mx^  Stranger  as  to  the  Inquiry  before  the  Com- 
Initaioiiiers ;  with  no  direct  Interest  to  be  affected  by  the 
fVooeeding  anUer  this  Commission.  He  most  dierefore 
bis  considered  as  a  Vohinteer^  attending  from  Motives  of 
CoriMtty.  The  Distinction  of  this  Case  ffomMMdns 
V.  Smith  iSf  firsts  ttaX  this  is  not  a  Caose :  idcondly,  that 
this  Person  uras  not  called  on  to  attend.  He  was  nei- 
ther a  Party,  nor  a  Penpoa  interested.  Your  Lordriiip's 
Observations  in  JSr  parte  King  are  applied  to  the  Cre- 
ditor, considered  as  Suilo^  &  a  Cause. 
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Eg  parte. 


Mr.  Wwgfieldy  one  of  ibe  CommttsioBerSy  stated,  that 
they  were  proceeding  to  enquire  into  the  Title*  and  Value 
of  the  fistati^,  when  the  Objection  was  made,  tfiat  these 
Inquiries  should  not  be  mad^  in  the  Presence  of  Byne ; 
who  had  filM  a  Bill,  claiming  the  Estate  as  his  orm.  The 
Cottmusiioners  therefore  infonned  him,  duit  they  could 
not  permit  him  to  hear  the  Objections  of  other  Persons 
to  the  Bankrupt's  Title ;  but  would  afterwards  hear  hb 
Olyections ;  that  qprtainly  he  had  not  been  summoned : 
but  there  he  was. 


The  Lord  ChancelXiOR. 

it  was  settled  by  Lord  Kenyan,  atod  Aat  hds  been  rince    Protection 

acted  upon,  that  a  Person  attending  Commissioners  of  froni  Arrest  of 

Bankruptcy  for  the  Purpose  of  aiding  them  in  the  Admi-  Persons  attend- 

nistration  of  Justice  in  Bankruptcy,  ure,  not  upon  the  *?^  ^ominis- 
^.  ^ ,     •  r.  »  *%  .    .  J    sioners  of 

Circumstance  of  faaviitg  a  Summons,  but  upon  Pritacipie  bankruptcy  for 

and  the  Nature  of  fte  Tbmg,  protected  eundo,  mormdo  ^^^^  Purpose  i»i 

If  redeundo.    I  underttood  the  Commissioners  at  this  aiding  them  iu 

very  Exanmiatkm  to  hate  been  acting  under  dieir  general  the  Admini- 

/Autfiority  to  examine  fte  Bankrupt,  limited  to  consequence  stration  of  Jus- 
tice eundoy  ino^ 
rahdo  Sp  redeundo,  not  by  having  a  Summons,  but  upon  Principle,  ap- 
plying to  a  Witness  or  Party. 

of 
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1813*  of  what  fell  from  me:  but  tbey  Ad  iM  requii«  my  Ik 

.^^^^  miting  Order  to  emtble  them  to  go  on :  it  wa»  rather  a 

Ex^mie  ^*"*  ^  *®™  ^  *^^P'  "^^  Consequence  is,  Aat  vuf 
Person,  attending  them  upon  that  Inquiry,  was  attending 
under  Circumstances,  entitling  him  to  that  Protectioiii 
which  a  Witness  or  Party  has.  It  is  very  clear,  that  diis 
Protection  does  not  require  a  Summons.  Suppose  a  Wit* 
ness  oflfers  to  attend  without  putting  the  Party  to  the  Ei* 
pence  of  a  Subpana ;  if  he  is  actually  there,  he  is  m  the 
same  State  as  if  attending  upon  a  Summons ;  as,  beiqg 
there,  the  Court' will  not  part  with  him,  if  his  Presence  h 
necessaiy  for  the  Purposes  of  Justice. 

It  is  clear  upon  the  Proceedings  in  tUs  Btflbuptcy^ 
ftat  Byne  is  a  very  nuOerial  Witness  upon  this  Inquiry; 
and,  if  he  went,  tendering  himself  for  Examination,  waA 
the  Hearing  him  in  the  Character,  in  which  he  pro* 
poaed  himself,  was  merely  postponed  by  the  Commis- 
sioners, under  these  Circumstances  he  is  deariy  entitled 
to  Protection,  and  in  returning,  or  goii^  into  anodier 
Room,  &c.  The  Question  is  merely  upon  the  Fact' 
When  that  is  ascertained,  the  Application  of  the  Principle 
is  dear.  I  do  not  consider  this  Person  as  attendii^  for 
the  Purpose  of  establishing  any  Claim  of  his  own :  but, 
if  he  was  attending  to  be  examined  for  the  Purpose  of  the 
Inquiry,  to  which  the  Commissioners  were  confined  by 
my  Order,  and  an  Objection  arose  to  his  F^aff*inafV?" 
upon  his  Interest,  still,  until  the  Conunissioiiers  bad  over« 
ruled  that  Objection,  upon  the  Point  of  his  Interest,  he 
was  entitled  to  Protection.  The  Commissioners  I  under- 
stand did  not  feel,  that  there  was  any  Objection  to  re- 
ceiving the  Information  he  wished  to  tender :  but  diey  veiy 
properly  thought  it  right  first  to  hear  other  Persons  in  his 
Absence ;  and  postponed  his  Examination  j  not  decac&sgi 
that  he  should  not  be  heard. 


Let 


Ex  partt. 
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Let  Drt/ant  therefore  if  be  pleases^  make  an  Affidavit ;  1813.. 

\vhich,  if  I  should  have  left  the  Hall/  may  be  sent  to  my  ^^^ 

House :  biit,  this  Question  must  be  decided  immediately;        p^  ^^\ 
andy   dierefore,    if  1  have  not  such  Affidavit  by  Five 
o'CIocV,  dijs  Person  must  be  discharged. 

A  very  nice  Question  might  arise  upon  the  Effect  of  die 
Want  of  a  Summons,  where  the  Arrest  happens  euttdo : 
but,  if  the  Person  without  a  Summons,  goes  to  discharge 
that  Diity,  which  the  Summons  would  compel  him  to 
discharge;  and  is  actually  before  the  JucBcature^ 'there 
tendering  his  Evidence,  the  Want  of  a  Summons  can  never 
deprive  him  of  the  Privilege. 


The  Bankrupt  produced  an  Affidavit:  but  it  had  not.      p^^  22, 
been  filed ;  and  he  referred  to  Kiikder  v.  WiUiam$(a)^     . 

'    .  .       .  '  ■  f       ■-    . 

Sir  Samuel  Romilly,  in  Reply» 

The  Case  of  Kinder  v.  Williams  was  over-ruled  in  Ex 
parte  King(b).  What  Byne  had  to  state  was  most  material 
upon  this  Inquiry  into  the  Title  aqd  Value  of  this  Estate, 
with  a  View  of  ascertaining,  whether  it  was  sufficient  to 
satisfy  the  Bankrupt's  Debts.  Bj/ne  attended  to  state,  that 
he  had  sold  the  Estate ,  and  had  not  been  paid  for  it;  that 
he  bad  therefore  a  Lien.  Is  not  that  a  material  Fact  ^ 
This  Right  to  Protection  cannot  depend  on  such  a  Cir^^ 
cumstaiice  as  whether  the  Party  has  or  has  not  a  Sum- 
mons. If  a  Person,  happening  to  be  near  the  Court,  at- 
tended voluntarily  to  give  material  Evidence  in  a  capiqd 
Case,  would  he  not  be  protected  i 

(a J  4  Term  Rep.  3/7.  (^J  7  ^«.  312.  * 
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Btne,         ;  Wlif^n^v^r  an  Applicodon  i»  made,  either  to  the  Lord 
Ex  parte.       Chancellor^  or  a  Court  of  L^w,  or  a  Judge  at  Cbambeni 
upon  such  a  Subject  as  this,  the  Rule,  by  whidi  the  Fact 
is  to  be  examined,  is,  and  must  of  Necessity  be,  that  the 
Court  must  believe  the  Affidavit,  so  far  as  it  is  not  con- 
tradict^ by  the  Person,  against  whose  Arrest  the  Appli- 
QUion  seeks  Relief.     That  was  the  Rule,  upon  which 
4^rd  Thurlqm  acted  in  AyleCs  Case ;   discharging  him 
upon  what  he  swore  in  Court ;  though  not  believing  a 
Word  of  it;  leaving  them  to  the  Remedy  by  Indictment; 
a  Course  which  was  succesfully  pursued  in  that  Instance. 

The  Facts  of  tins  Case JL  must  collect  from  the  Affida- 

• 

vit  of  JSyne,  from  that  of  Bryant j  as  far  as  it  is  material, 
and  from  what  has  been  stated  to  me  in  Court  by  one  of 
the  Commissioners.  The  Meeting  of  the  Commissionen 
was  not  merely  held  under  an  Order  of  mine ;  but  was  in 
the  Exercise  of  their  general  JurisdicUon  to  examine  die 
Bankrupt;  which  Examination  was  by  my  Order,  pro- 
perly or  improperly,  confined  to  the  Woldingham  Estate. 
It  is  alledged,  that  this  Person  is  not  to  be  considered  as 
attending  under  a  Summons ;  and  I  take  it  so ;  that  there 
was  no  Summons.  Bryafii*a  Affidavit  shews  a  strong 
Case,  that  Byne  can  have  no  Claim  to  tfie  Estate :  hot 
the  Truth  of  that  is  not  material  upon  the  Point  of  Dis- 
charge. The  Question  for  my  Consideration  is  only,  whe- 
ther upon  a  Reference  to  the  Commissioners  to  enquirs  as 
to  the  Title  and  Value  of  this  Estate  it  vras  not  for  tbem 
to  consider,  how  far  this  Claim  aifected  the  lltle  or 
Value ;  and  whether  a  Person,  proposing  himself  for  Ex- 
amination upon  those  Points,  was  or  was  not,  to  be  re- 
ceived by  them  as  a  Witness. 

Admitting  therefore  that  Byne  had  no  Summons,  first, 
is  not  a  Person,  duly  attending  Commissioners  of  Ba«k« 

mpl^ 
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niptcy  as  a  Witness,  though  without  a  Summons,  entitled  ?^.f^* 

to  Protection  ?  I  will  not  repeat  all  the  Re^sbns,  upoYi  Byn« 
iivhich  I  formed  an  Opinion  in  a  former  Case,  against  Ex  parte* 
which  1  believe  no  Authority  will  be  found,  that  Withetoes, 
if  duly  attending  Commissioners  of  Bankruptcy,  are  enti« 
tied  to  Protection  as  much  as  when  attending  other  Tn* 
bunalsy  more  properly  called  Courts  of  Justice :  I  mean 
the  Courts  of  Record  in  Westminster  Hall ;  and  my  Opi- 
nion, to  which  also  there  is  no  Contradiction;  is,  that  a 
Summons  is  not  necessary. 

I  do  not  decide,  what  would  be  the  Effect  of  an  Arrest, 
where  the  Party  was  proceeding  to  a  Court  of  Justice  • 
and  nothing  was  done  in  that  Court.  It  will  be  Time 
enough  to  determine  that,  when  such  a  Case  occurs  :  but, 
if  a  Person,  attending  without  a  Summons,  tenders  him- 
self for  Examination,  and  the  Court  does  not  repudiate 
him  as  k  Witness,  but  proposes  to  go  into  the  Examina- 
tion, and  he  is  waiting  for  that  Purpose,  or  is  conduct- 
ing himself  according  to  their  Pleasure,  directing  the 
Manner  of  the  Examination,  his  Appearance  there  being 
merely  voluntary,  that  is  not  a  Ground,  entitling  another 
Person  to  arrest  him.  Did  the  Commissioners  deal  with 
him  as  a  Person  to  be  examined  upon  some  Point  of  the 
Inquiry,  referred  to  them  ?  He  positively  swears,  that  they 
did  ;  that  it  was  proposed,  that  the  Parties  should  be  exa- 
mined  separately ;  and  was  so  adjudged  :  and  that  tliis  Per- 
son 9hould  not  be  examined  until  after  the  Exaniination  of 
the  other  IHirties.  That  is  a  Decision,  that  they  had  ac- 
cepted him  as  a  Witness.  It  is  not  for  me,  or  any  other 
Court,  to  say,  whether  it  may  turn  out,  that  his  Exami- 
nation was,  or  was  not,  material.  He  must  be  entitled 
to  Protection  in  order  to  ascertain  that.  The  Fact  is 
sworn  to :  in  that  he  is  not  contradicted;  and,  if  he  swears 
falsely,  that  nmst  be  set  right  another  Way. 

Y  2  As 
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18 IS.  At  to  the  Costs,  I  do  not  believe,  any  Contempt  was 

^^  mteoded :  but  a  Person,  arrested,  who  ought  not  to  be  ar- 

Ex  wtrte       i^ted,  is  entitled  to  be  discbai|;ed  at  the  Expence  of  the 

Person,  who  arrested  him.     Upon   that  Ground  alone 

therefore  he  is  entitled  to  Costs.     Let  him  be  discharged 

With  Costs. 

Take  the  Order  in  these  Words ;  that  Bryant  discharge 
him ;  and,  if  he  does  not,  let  tlie  Officer  attend  me  again 
To-morrow ;  and  1  shall  then  order  them  both  to  dischaige 
himfei^. 

(a)  Ex  parte  Donlevy^  7  Vet.  317- 


Feb.  12/20.  BOEHM  V.  DE  TASTET. 

Defendant  in    ^HnHE  Bill  prayed  an  Account.     On  the  10th  of  AV 
Contempt,  X  vember,  1812,  an  Attachment  issued  against  the  De- 

under  an  Order  fendant,  for  Want  of  an  Answer;   and  on  the   l6th  an 
for  a  Messen-     q^^^.  ^^^  ^^j^  f^^  ^^  Messenger  to  take  the  Defendant 

ger  putting  in  j^^^^  Custody.     On  the  18th,  the  Defendant  filed  hie  An- 

^n  Answer,  to  t  •  •    n  • 

which  Excep-   ^wer;  to  which  Exceptions  were  taken;  aud  the  Master 

tions  were  aU    <>"  ^^  ^^  ^^  February,  reported  the  Answer  to    be  in- 

lowed,  Plain-     sufficient  in  all  tlie  Points  excepted  to.     The  Plaintiflf's 

tiff,  not  having  Clerk  in  Court,  conceiving  tliat,  as  the  Answer  was  le- 

accepted  Costs,  ported  insufficient,  a  Subpoena  for  a  better  Answer  was 

T  ^"'"'rtceed  """^^^^^^^  »"^  ^^  *^  ^'"^^^  ^^  ^"^  ^^*  ^^  Naxftmbtr 

^,      , ,     remained  in  Force,  instructed  the  Messenger  to  take  the 

upon  the  old  '  ^ 

Process  without  Subpoena  or  Notice  for  a  better  Answer:  but,  if  in  Cus- 
tody the  Process  discharged  pending  the  Reference  by  Tender  of  Costs. 
In'  a  Case  of  doubtful  Practice  farther  Time  to  answer  allowed  on 
Terms. 

Defendant 
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Defendant  into  Custody,  which  he  accordingly  did  otf  die 
6tli  of  February. 

A  Motion  was  made,  that  the  Defendant  may  be 
dischai^ed  out  of  the  Custody  of  the  Measeiq^er,  with 
Costs. 


1813. 


Ds  Tastet. 


'  Mr.  Bell,  and  Mr.  Shadwell,  in  support  of  the  Motion, 
contended,  that  the  Caption  was  irregular :  the  Process 
of  Contempt  could  not  within  the  Terms  of  Lord  Keeper 
Finches  Order  (a)  be  proceeded  on,  «ntil  revived  by  a 

Rule 
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t* 

41 
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44 
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44 
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44 
44 
44 
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(a)  General  Order,  \Ql6 : 
That  in   all  sucl)   C^ses, 
uheru  the  Dcfi^ndajits  ar^ 
to  make  farther  Answers, 
the    PlainUtf     shall     not 
be    obliged   to   sprve   the 
Defci)dan(   with    a    Sub- 
poena  to    make  a   better 
Answer,  but  shall  only  be 
obliged  to  give  a  Rule  to 
make  a  better  Answer,  if  it 
can    be    given    in    Term' 
Time,  or  if  -not,  then  to 
give  the  DefemI ant's  Clerk 
in  Court  a  Copy  of   the 
Order  or  Report,  whereby 
the    Defendant    shall    be 
-ruled  to  make  such  better 
Answer  during  the  Conti- 
nuance of  the  public  Seals, 
before,  or  after  the  Term : 
and  if  after  such  Rule  or 
Notice  is  given,  the  De- 
fendant do  nut  in  Eight 

Y 


(4 


44 


(4 


44 


44 


i< 


'^  Days  put  in  a  perfect  An- 
**  surer,  pr  by  Onjtr,  or  Con- 
sent of  the  Clerk  on  hptb 
Sides,   obtain  a   Commis- 
sion to*  answer,  and  there- 
by return   a  per^ct  An* 
"  swer  at  the  Return  there- 
of,   the   Process  of  Con- 
tempt shall  issue  for  Want 
''  thereof;  and  in  case  any 
"  former    Process  of   Con- 
tempt  shall    have    issued 
against   such    Defendants 
"  for  Want  of  appearing  or 
answering,     the    Plaintiff 
may  resort  back  to  such 
Process  of  Contempt,  and 
proceed   thereupon,    after 
*^  such  Rule  or  Notice  given 
as  aforesaid,  notwithstand- 
ing the  Costs  of  such  for- 
"  mer    Process    were    paid 
*'  upon    the    coming  in   of 
*'  such  iusutlicient  or  frivo- 
\        ^  lous . 


44 


41 
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(4 


44 
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Hule  or  Notice ;  no  Subpcena  having  issued  for  a  better 
Answer ;  and  the  Ca»e  of  Bromjield  v.  Chichester  (a) 
could  not  be  considered  an  Authority  against  a  General 
Order  of  the  Court :  nor  can  a  Course  of  erroneous  Prac- 
tkoy  however  long  continued,  prevail  against  such  Order: 
Broomhead  v.  Smith  (b). 

Sir  Samuel  Romilly,  Mr,  Hart,  and  Mr.  Wikon,  for 
tbe  Phintifr. 


Under  these  Circumstancesy  Process  of  Contempt  to 
a  Messenger  issued  against  the  Defendant,  and  an  Ans\^'er 
reported  insufficient.  Notice  is  not  required:  but  the 
Plaintiff  may  according  to  the  present  Practice,  and  the 
Case  in  Peere  Williaim  (c)  take  up  the  former  Process. 
The  Order  relied  on,  if  inconsistent  with  the  Practice^ 
must  be  rejected  as  obsolete :  but  it  seems  to  be  confined 
to  the  Case  of  Costs  paid  and  accepted ;  which  would  have, 
purged  the  Contempt.  This  Plaintiff,  not  having  ac- 
cepted the  Costs,  is  therefore  entitled  to  take  up  the  Piro- 
cess,  where  it  dropped ;  and  is  not  obliged  for  the  Purpose 
of  compelling  a  forther  Answer  to  begin  de  novo. 

The  Lord  Chancellor. 

I  have  taken  the  Practice  to  be  thus ;  that  where  Pro- 
pess  of  Contempt  issues  for  Want  of  an  Answer,  and  an 


a 


lous  Answer,  Plea,  or  Do- 
'^  murrer;  but  when  the 
f'  Defendant  hath  put  in  a 
full  Answer,  such  Costs  as 
ha  had  paid  for  such  for- 
mer Process,  shall  upon 
Payment  of  the  rest  be 
'*  deducted  and  allowed  to 
"  him."  (See  Ord.  in  Ch. 
p.  193,  Ed.  1698). 


i( 


<< 


i< 


i( 


Ca)  1  Dick.  379- 

(b)  8  Vea.  357. 

(c)  Anon.  %  P.  WiU.  481. 
See  Child  t.  Brabtony  2  Va. 
110.  Bailey  v.  Bailey,  II 
Vee.  151.  Waiert  ▼.  Tif- 
lor,  16  Ves.  417.  CovJlm 
V.  Graham^  the  following 
Case. 

m 

Answer 
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Answer  is  put  in,  the  Defendant  ii  tlien  entitled  to  be  dis-  18^13. 

charged  from  Custody  on  paying  the  Costs,  or  on  Tended        Bosbm 

and  Refusal.     I  had  also  supposed  upon  Recollection,  v. 

that,  if  the  Costs  were  accepted,  and  the  Answer  was  i-e-    De  Ta4T£T. 

ported  insufficient,  the  Plaintiff  must  begin  de  novo :  but 

if  they  were  refused,  he  could  go  on  with  the  old  Process^ 

in  some  Sense  without  Notice;  as,  if  the  Defendant  ha' 

not  Notice,  wliat  the  Report  is,  it  is  his  own  Fault.    The 

Court  had  come  to  this  Conclusion ;  that  it  was  improper 

to  deprive  the  Defendant  of  his  personal  Liberty,  unless 

the  Court  would  at  the  Moment  look  into  the  Answerj 

and  see,   whether  it  was  sufficient;  which  was  not  the 

Habit  of  the  Court.  * 

I  had  no  Recollection,  that  this  Order  was  ever  men*     Effect  of  con- 
tioned.     I  admit  the  Difficulty  I  found  in  the  Case  of'  tinucd  Practice 
Broomheadv.  Smith(a)  upon  a  Practice,  subsisting  against  *ga»»^st  an 
a  positive  Order,  not  appearing  to  have  been  reversed:  ^'"^^^^f^^'*"- 
but  from  a  Manuscript  Book,  containing  all  the  written 
Orders,  which  was  presented  by  Mr.  Dickens  to  Lord! 
Lovghboroughf  who  handed  it  to  me,  as  I  shall  to  my 
Successor,  1  can  see,  that  it  is  impossible  for  this  Court 
in  many  Instances  to  support  its  present  Practice  upon  the 
Notion,   that  a  continued   Practice  does   not  nullify  a 
written  Order ;  that  involving  certainly  a  serious  Question. 

With  the  View  to  a  right  Decision  upon  this  Point  I 
consulted  the  Registers ;  and  also  inquired  from  the  Offi* 
cer,  executing  the  Process,  what  was  the  Practice  on  his 
Part.  His  Answer  was,  that  he  could  not  discbarge  the 
Defendant  without  personally  knowing,  whether  he  bad 
paid,  or  tendered,  the  Costs.  That  Circumstance,  that 
the  actual  Practice  of  the  Messenger  is  different  according^ 
to  the  Fact,  whether  the  Costs  are  paid,  or  not^  is  very 

(a)  8  Vet.  357. 

Y  4  striking; 
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J  813.  striking ;  and  requires  great  Attention ;  as,  apless  that  Di»- 

^^""^  tinction  is  correct,  there  is  false  ImprisonmeDt  in  etery 

Instance.  If  the  Report  of  Insufficiency,  not  excepted 
Ve  Tastet,  ^^*  ^  ^  Ground  for  reviving  the  Process,  how  can  the  De- 
fendant be  ignorant,  what  the  Report  is  ?  It  is  his  own 
Faulty  if  he  will  not  attend,  when  the  Master  settles  im 
Report 

Upon  these  Grounds  I  have  decided  according  to  the 

Case,  cited  from  Peere  Williams  (a),  tli^t,  if  the  Plaiutiff 

insists,  that  the  Answer  is  iiisuificieut,  the  Court  says,  that 

is  to  be  tried  in  the  Master's  Office ;  and  the  Defendant, 

,  paying  or  tendering  the  Costs,  shall  not  be  deprived  of  his 

Liberty^  while  that  is  under  Consideration :  but  the  Mo* 
ment  that  turns  out  no  longer  to  be  a  Subject  of  Consi- 
deration, there  is  no  Reason,  why  he  should  not  be  in  Cus- 
tody.    I  have  frequently  ruled  the  Process,  as  it  is  now 
stated,  to  be  regular ;  certainly  without  any  Knowledge  of 
this  Order :  but  much  of  modem  Practice  will^  I  fear,  be 
found  inconsistent  with  subsisting  Orders,  without  any 
Contradiction  of  them  by  subsequent  Orders ;  and  upon 
Reneatcd  Dc-  Principle  repeated  Decisions,  forming  a  Series  of  Prtc- 
cisionsy  form-     ^^^^f  ^  ^^  ^^^^  ^>  against  an  Order,  may  with  Safety  be 
ing  a  Series  of    taken  to  amouut  to  a  Reversal  of  that  Order. 
Practice,  may 

amount  to  the        My  Opinion    therefore  is,    that    thb  Process  is  re- 
Reversal  of  an  milar^ 
Order. 


Feb.  20.  ^^  ^^^  Chancellor  said^  that  upon  Consideratioo 

and  Communication  with  those,  who  were  most  compe* 
tent  to  correct  any  Error  on  this  Subject,  his  OpiuioOi 
that  this  Practice  was  regular,  continued :  but.  in  such  i 
Case,  a  fair  Opinion  having  been  held  the  other  SVqfi  ^ 

2  P.  JVill.  481. 

would 
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ivould  not  be  unreasonable  to  allow  a  short  Time  upon 
the  Terms  imposed  in  the  Case  of  Pigott  v,  Stacie,  pro- 
duced from  the  Register's  Book:  requiring  an  Afiidavit, 
that  tlie  Defendant  did  not  intentionally  put  in  an  in^ 
sufficient  Answer. 


329, 
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An  Affidavit  having  been  afterwards  produced^  stating, 
that  the  Schedules  to  be  annexed  to  the  Answer  were  very 
long  and  complicated^  the  Lord  Chancellor  made  an 
Order,  giving  the  Defendant  a  J^ortnight  upon  the  Terms 
in  Pigott  V.  Stacie  (ay 


fa)  Pigott  V.  Stacie,  U 
Jnue^  1775.  Reg.  Lib.  B. 
1774.,  fo.  ^96. 

Application  on  the  Part 
of  a  Defendant  to  be  dis- 
charged out  of  the  Custody 
of  the  Messenger,  upon  a 
Cfpi  Corpus y  after  an  insufli- 
cient  Answer,  for  Irregula- 
rity, upon  the  Ground,  that 
the  Plaintiff  had  not  served 
him  with  a  Subpoena  to  make 
a  better  Answer. 

**  Uppn  opening,  &c.  to 
"  L.  C.  by  Mr.  Madocks  and 
"  Mr.  Hollist,  of  Counsel 
"  with  the  Defendant  Jo/in 
''  Stacie,  it  was  alledged, 
"  that  by  an  Order  of  the 
**  27th  Day  of  Mai/  last, 
"  (suggesting,  that,  the  Dc- 
"  fendant  John  Stacie  being 
"  in  Contempt  for  Want  of 
*•  his  Answer  to  the  Plain- 
*^  tiiTs  Bill,  an  Attachment 
**  issued  against  him  dirccc- 


'•  ed  to  the  Sheriff  of  Mid-^ 
''  dlesejc,  who  returned  a  Cepi 
**  Corpus  thereon),  it  was  or- 
**  dcred,  that  the  Messenger, 
*'  attending  this  Court,  should 
**  apprehend    the    said    De- 
^'  fendant,  and  bring  him  to 
"  the  Bar. of  this  Court,  to 
''  answer  his  said  Contempt, 
**  whereupon     such     farther 
'^  Order  should  be  made  as 
'' should   be  just;    that  the 
'*  said   John    Stacie    apprc- 
^'  hcnds,  the  Plaintiff  was  ir- 
"  regular    in    applying    for 
**  the  said  Order,  for  that  the 
''said    Defendant  John  Sta- 
"  ctV's  Answer  was  reported 
"  insufficient ;  yet  the  Plain- 
''  tiff  should  have  served  him 
"  with  a  Subpoena  to  make 
"  a  better  Answer,  which  he 
''  hath  not  done;  and  there- 
"fore  it  was   prayed,    that 
"  tlic  said  Order  might  be 
."  discharged    for    Irregula- 
rity; 
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**  rity ;  and  that  the  said  De- 
'*  fendant  John  Stacie  might 
<<  be  discharged  out  of  Cus- 
'<  tody    of    the    Messenger ; 
**  or    that  it  might   be    re- 
**  ferred     to     one     of    the 
*'  Masters  of  this  Court    to 
"  certify,   whether  the  said 
''  Order  was  obtained  regu- 
*'  larly,  or  not :  whereupon, 
**  and  upon  hearing  of  Mr. 
**  Attorney-General  and  Mr. 
'^  Solicitor^General  and   Mr. 
*'  Selwyn  of  Counsel  for  the 
''  Plaintiff,  and  of  what  was 
*^  alledged    by  the   Counsel 
'^.for  the  said  Parties^   his 
''  Lordship  doth  order,  that 
^'  upon  the  Defendant  John 
"  Stacie*s   entering  his  Ap- 
**  pearance  with  the  Register 
**  by  his  Clerk  in  Court  in 
^^  Four     Da3^>     consenting 
'^  that  the  Serjeant  at  Arms, 
"  attending  this  Court,  shall 
''  go,  and  take  the  said  De^ 
*^  fendant  into  his  Custody, 
''as    on    a  Commission   of 
^'  Rebellion  returned  non  eft 
**  inventus,  in  case  he  doth 
"  not  put  in  his  Answer  by 
"  the  Time  hereinafter  men- 
**  tioned,  the  said  Defendant 
''  John  Stacie  be  discharged 
**  out   of   Custody   of    the 
''  Messenger  as  to  his  said 
Contempt;  and  that  the 
*^  said    Pefendant   ha?e    a 


«i 


''  Month's  Time   to  put  ii 
"  his  farther  Answer." 

Pigott  ¥.  StucUf  6lh 
July,  1775.  Reg.  Lib.  B. 
1774,  fo.  411. 

After  the  Order  of  the 
14th  June,  the  Plaintiff  (upon 
the  usual  Allegations)  oh* 
tained  an  Order  to  amend 
his  Bill*  and  that  the  Defeat 
dant  should  answer  the 
Amendments  and  Exceptions 
at  the  same  Time;  upon 
which  the  Defendant  by  Pe- 
tition to  the  Lord  Chancellor 
obtained  the  following  Order: 

''  That  upon  the  said  De* 
''  fendant     undertaking     to 
''  ask  BO  farther  Time,  and 
''  upon  his  consenting,   that 
''  the  Serjeant  at  Arms  should 
^  go  against  him,  as  on  a 
''  Commission  of  Rebellion 
^  returned  non  esi  inventui, 
**  in  case  he  did  not  put  in 
"  his  Answer  by  the  Time 
<'  thereafter  mentioned,  the 
*'  Defendant  should  have  a 
"  Month's   farther   Time  to 
*^  put  in  his  farther  Answer 
<'  to    the    said    Exceptions 
'*  from  the  Expiration  of  the 
^*  said    former    Order,  aad 
^  that  in  the  mean  Time  all 
'*  Proceedings    by  the   Ser- 
''  jeant  at  Arms  for  Want  of 
**  the  said   Defendant's  An« 
**  swer  should  be  staved."* 

COULSON 
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Lincoln's 
Inn  Hall, 
COUI^ON  V.  GRAHAM.  Feb.  20. 

IN  this  Cuiise^  a  Question,  \i'as  niad^  similar  to  that     After  Answer, 
raised  in  Boehm  v.  De  Tastet  (a).  reported  intiulli- 

cient,  Plaintiff 

Mr.  Leach,  and  Mr.  Wingfield,  for  the  Plaintiff;  Mr.  ""^^  P'!'^^^ 

jizar.  for  the  Defendant.  ^  ^  ^ 

^     '  •  Process  of  Con- 

tempt without 
TAe  XorJCiiANCELLOH^  referring  to  his  Judgment  in  a  new  Order 

that  Case,  repeated  his  Opinion,  that,  after  the  Master  if  he  has  not 

has  reported  the  Answer  insufficient,  the  Plaintiff  may  go  accepted  Costs, 

on  upon  hb  old  Process  of  Contempt  without  any  new 

Order,    if   he  has  not  accepted  Costs    from  the  D(> 

fendant. 

(a)  The  preceding  Case. 


1813. 
Lincoln's 
Inn  Hall, 
ROWE  V.  GUDGEON.  Feb.  24. 

THE  Defendant  moved,  that  the  Master  might  be  di-    The  Practice 
rected  to  specify,  what  particular  Exceptions,  taken  in  the  Master's 
to  the  several  Answers,  he  had  allowed,  and  what  he  had  Office  to  re- 
over-ruled ;  in  order  that  the  Defendant  might  apply  his  P®*"^  t"  ^°' 

additional  Answer   specifically  to  tlie  Exceptions,    that  ,, 

^.        ^  cient  generally 

were  allowed.  .^p„„  establish- 

ing  one  £x« 
Mr.  Hall,  in  support  of  the  Motion.  ception,  with- 

out entering 

In  the  Case  of  Exceptions,  taken  in  the  first  Instance  ^^^^  more, 
to  an  Answer^  the  Master  reports  on  each  Exception  spe-  ^^'^^^€»« 

cially; 


SSi 
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cially ;  precisely  distinguishing,  which  Exceptions  he  al- 
lows, and  which  he  over-rules :  but  if  the  Answer  is  again 
referred  to  him,  he  satisfies  himself,  however  numerous 
the  Exceptions  are,  with  reporting  generally,  that  the 
Answer  is  insufficient.  Tliis  Practice  requires  Alteration ; 
die  Defendant  being  incapable  of  ascertainii^  the  Na- 
ture of  the  Master's  Objections, 


Mr.  Bell,  for  the  Plaintiff,  resisted  th^  Motion,  as  at 
Variance  with  the  Practice ;  and  observed,  that  the  Cir« 
cumstances  of  the  Case,  shewing  the  most  studied  Delay 
in  the  Defendant,  would  induce  the  Court  not  to  depart 
from  the  strict  Rule  in  this  Instance. 


>      The  Lord  Chancellor. 

I  am  aware,  that  tlic  Practice  of  the  Master's  Office  is, 
that,  where  Exceptions  are  taken  to  an  Answer,  in  tiiis 
Stage  the  Master  deals  with  them,  as  they  do  with  In* 
(dictments  at  the  Old  Bailej/ ;  if  the  first  holds,  not  goii^ 
into,  any  of  the  others :    perhaps  Eighty  or  Niqety  in 
Number ;  as,  if  the  Prisoner  is  convicted  capitally  iipoq 
cue  Indictment,  tliey  consider  it  unnecessary  to  go  into 
any  other.     That  pannot  fie  right.     Th^  Party  may  ap- 
peal  tq  the  Court;  and,  if  this  Practice  of  the  Master 
is  correct,  it  i^  equally  right  foy*  the  Court  to  look  no  fV'' 
ther  thai)  the  first  Exception,  that  is  established.    Tif^ 
may  then  go  to  the  House  of  Lards;  who  must  either  go 
through  all  the  Exceptions ;  giving  an  original  Judgmait 
upon  all  the  rest;  or  mu^t  fqllow  th^  same  Course;  con- 
fining their  Judgment  to  the  first.     Has  not  the  Party  a 
right  to  have  a  Judgment  upon  each  Exception  P  There  is 
no  consistent  Practice  upon  this ;  as  I  fbimd  by  Inquiry 
on  a  former  Occasion. 


Considerable 
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Cbnsidcrable    Difiiculty   occurs   upon  this   particular  1813. 

Case ;  as  it  is  now  represented^  that  I  over-ruled  the  Ex-  j. 

ceptions ;    and  the  Defendant  asked  Time ;    which  has  ^^ 

expired.  1  doubt,  whether  I  did  right  in  that :  this  being  Gudgeov. 
the  first  Instance  of  this  Practice  of  the  Office  coming 
before  the  Court ;  and  it  would  have  been  enough  to  have 
stated,  that  the  Master  had  not  heard  the  other  Excej>- 
tions.  if  that  had  been  mentioned,  I  would  have  sent  it 
back ;  as  it  is  not  for  me  to  decide  upon  an  Exception, 
upon  which  the  Master  has  not  given  his  Judgment ;  nor 
for  the  House  of  Lords,'  until  it  has  been  decided  both  by 
the  Master  and  this  Court.  It  is  impossible,  that  thi» 
Practice  can  be  riglit ;  tliat  a  Defendant  is  to  fail  in  his 
Endeavours  to  answer  several  Exceptions,  because  he  has 
failed  in  answering  one.  I  should  feel  a  Difficulty  in 
ordering  the  Master  to  specify  what  Exceptions  he  has 
allowed,  when  it  is  stated,  that  he  has  not  heard  more 
than  one:  but  my  Opinion  is,  that  the  Suitor  has  a  right 
to  the  Master's  Judgment  upon  each  of  the  Exceptions. 

I  wish  to  communicate  that  to  the  Master;  and  will 
speak  to  hun^ttp^n  this  particular  Case. 


The  Lord  Chancellor  said,  he  had  talked  with  Mr.        Feb.  25. 
Cox ;  who  agreed,  that  on  the  Dbcussion  of  the  Excep- 
tions the  Master's  Judgment  ought  to  be  given  on  each ; 
and,  if  the  Bill  and  Answer  were  sent  to  him,  he  would 
point  out  his  Opinion  on  each  without  any  Order. 


SLINGSBY 
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Lincoln's 

Ikv  Hall, 

Feb,  ^4. 

Sheriff  levy- 
ing uponGoods, 
allcdgcd  to  be 
in  Settlement, 
cannot  main- 
tain a  Bill  of 
Interpleader. 


SLlNGSBYr.  BOULTON. 

IN  1812  the  Plaintiff,  being  Sheriff  of  Yorkshire,  re- 
ceived  a  Writ  of  Fieri  Facias  upon  a  Judgment,  ob- 
tained by  the  Defendant  Boulton  against  the  other  De« 
fendant,  indorsed  for  «£446.  The  Plaintiff  levied;  but 
receiving  Notice,  and  a  Copy  of  a  Settlement  of  Part  of 
the  Goods,  he  made  no  Return :  but  afterwards  paid  in 
jE3Q9  :  ^«  being  the  Residue  of  the  Levy  after  deducting 
die  Sum  paid  to  tlie* Trustees  of  tiie  Settlement;  who 
brought  an  Action  of  Trover  against  the  Plaintiff  for 
the  Goods  in  Settlement;  and,  the  Defendant  Boulton 
also  claiming,  tlie  Plaintiff  filed  a  Bill  of  Interpleader; 
offering  to  bring  tlie  Money  into  Court,  if  the  Court  should 
be  of  Opinion,  tliat  under  tlie  Circumstances  he  onght  to 
do  so ;  and  moved  for  an  Injunction. 


Plaintiff  in  a 
Bill  of  Inter- 


Mr.  Barber,  for  the  Motion,  admitted,  that  this  was  a 
Bill  of  Interpleader  without  bringing  the  Money  into 
Court ;  but  iusisted,  that  imder  the  Circanistances  of  the 
Case  it  was  not  necessary. 

Mr.  Johnson,  for  the  Defendant,  resisted  the  Motion, 
on  the  Ground,  that  the  Interposition  of  this  Court  to 
compel  Defendants  to  interplead  could  not  be  obtainei^ 
when  the  Fund  was  not  deposited. 

The  Lord  Chancellor. 

Is  tliere  any  Instance  of  a  Bill  of  Interpleader  by  the 

Sheriff?  He  acts  at  his  Peril  in  selling  the  Goods;  and  is 

concluded  from  stating  a  Case  of  Interpleader;  in  which 

the  Plaintiff  always  admits  a  Title  against  himself  in  all 


pleader  admits 

a  Title  against  himself  in  all  the  Defendants ;  and   cannot  say,  that 


as  to  some  he  is  a  wrong-doer. 
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the  Defendants.     A  Person  cannot  tile  a  Bill  of  Inter-  1813. 

pleader,  who  is  obliged  to  put  his  Case  upon  this,  that  as 
to  some  of  the  Defendants  he  is  a  MTong-doer. 


Slinosbt 

V. 
BOVLTOK* 


No  Order  was  made. 


1813, 
CORBETT  V.  CORBETT.  Feb.  12. 15. 

MarchS.llA2. 

AFTER  a  X)ecree,  directing  the  Plaintiff  to  bring  an     Order  to  read 
Ejectment  at    the    next  Spring  Assizes    for  the  on  a  Trial,  di- 
County  of  Salop,  a   Motipn  was  made,  that  the  Plain-  reeled  at  Law, 
tiff  might  be  at  Liberty  to  read  the  Depositions  of  the  ^depositions  of 
Defendant's  Witnesses,  taken  in  thb  Court  in  a  Cause  of        "*f^''  * /. 
Corbet t  V.  Corbet t,  instituted  in  the  Year  1791,  and  also  ^j^^jt  from 
Ae  Depositions  of  the  Plaintiff's  Witnesses,  taken  in  this  ^^  ^^^  j^^ 
Cause,  at  the  Trial  of  the  Ejectment,  directed  by  the  De-  firraity  inca- 
cree,  in  case  such  Witnesses,  or  any,  or  either,  of  them  pable  of  at* 
shall  be  dead  at  the  Time  of  the  Trial,  or  shall  be  proved  tending  with- 
at  such  Trial  to  be  m  such  a  State  of  Health  as  not  to  be  ^"'  &^^^^ 

capable  of  attending  the  said  Trial.  ^*"^*^^  ^. . 

^  ^  Death,  with 

Liberty  to  ex- 
Mr.  Newland,  for   the  Motion,  stated,    that  many  of  amine  them  on 

the  Witnesses  were  very  old  and  infirm ;  and  it  would  be  Interrogatories, 

impossible  for  several  of  them  but  at  the  Hazard  of  their  and  the  Dcpo- 

Lives  to  attempt  attending  the  Trial ;  and  mentioned  the  sitions  of  such 

Case  of  Palmer  v.  Lord  Aylesbury  (a).  ^^^^'^  P^"°"* 

as  should  be 

(a)  15  Ves.  <199.  P'^'^''^  *^  ^^ 

Trial  to  be 

dead,  or  unable  to  attend  :  such  Order,  whether  to  be  made  in  Equity, 

or  left  to  the  Judge  at  Law,  depending  on  a  sound  Discretion. 

Mr. 
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CORBBTT 


Mr.  Henyotiy  against  the  Motion,  objected  thilt,  there 
was  no  Affidavit. 

Mr.  Wilson  (Amicus  Curia)  mentioned  the  late  Case 
of  Andrews  v.  Palmer  (a). 


\Vilnc8s  being 
proved  unable 
to  attend  a 
Tnal,  ancillary 
to  a  Suit  in 
Equity,  the 
Depositions 
may  l>e  rpad 
without  an 
Order;  but 

not  without 
producing  the 
Bill,  Answer, 
and  all  Pro- 
ceedings. 


The  Lord  Chancellor. 

There  is  a  great  Mistake  upon  this  Subject  of  reading 
Depositio^is  at  Law.  The  Interposition  of  this  Court  is 
not  from  absolute  Necessity :  if  the  Depositions  are  taken 
in  a  Cause  between  the  same  Parties,  and  Proof  is  given 
at  die  Trial,  that  the  Witnesses  are  unable  to  attend,  die 
Depositions  may  be  read  without  an  Order :  but  then  the 
Party  must  incur  the  Expence  and  Trouble  of  havmg  the 
Bill,  Aaswer,  and  all  the  Proceedings.  To  prevent  that 
Inconvenience  therefore,  where  the  Trial  i&  ancillary  to 
a  Suit  here,  an  Order  of  this  Court  is  obtained,  direct- 
ing the  Judge  at  'Sisi  Prius  to  receive  the  Deposntion 
without  more  Proof  than  that  it  is  the  Deposition.  In 
die  Case  of  Palmer  v.  Lord  Aylesbury  I  had  some 
Ground  for  concluding,  that  the  Witnesses  were  unable 
to  attend :  but  it  would  be  very  dangerous  to  make  such 
an  Order  w  ithout  some  Foundation  laid. 


Feb.  15. 
March  3. 


The  Motion,  being  refused,  with  liberty  to  apply 
again  on  Affidavit,  was  reuewed  in  this  Form :  diat  the 
Plaintiff  might  be  at  Liberty  to  read  the  Pleadings,  Pro* 
cecdings,  and  the  Depositions  of  the  Defendant's  Wit- 
nesses taken  in  this  Court  in  a  Cause  of  Corbeti  v.  Cor- 
beity  instituted  iu  179l|  and  also  the  Depositions  of 
Rebecca  Roberts^  Wife  of  Morris  Roberts,  aged  Seventy- 
five,    and  of    Mary  Mitton^    Wife  of   Thomas  Mitton^ 


(a)  Ante,  CI. 


aged 
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iged  Eighty-one,  and  upwards,  and  of  such  othl^  of  the  1813. 

Plaintiff's  Witnesses,  taken  in  this  Cause,  at  the  Trial  of 

an  Ejectment  brought  by  the  Plaintiff,  pursuant  to  the 

Decree  made,  &c.  as  shall  be  dead  at  the  Time  of  such      Corbstt. 

Trial,  or  shall  be  proved  at  the  Trial  to  be  iu  such  a 

State  of  Health  as  not  to  be  capable  of  attending  it. 

In  support  of  this  Motion  an  Afiidavit  was  read  of  9 
Physician  and  a  Surgeon ;  stating,  that  Rebecca  Roberts 
was  not  fit  to  travel;  having  an  internal  Complaint,  that 
would  endanger  her  Life:  but  with  respect  to  Mary 
Mitton  the  only  Evidence  produced  was  the  ^Vfiidavit  of 
a  Clergyman,  stating  her  great  Age,  and  infirm  State. 

Sir  Samuel  Romillyj  Mr.  Bell,  and  Mr.  Newland,  in 
support  of  the  Motion. 

Mr.  Benyon,  for  the  Defendant.* 

« 

In  the  Case  of  Palmer  y,Lord  Jylesbury(a),  the  Pre- 
cedent, upon  which  this  Application  is  made,  your  Lord- 
ship did  not  mean  to  compel  the  Court  of  Law  to  read 
Evidence,  which  they  would  have  considered  inadmissible; 
but  in  that  particular  Case,  to  save  the  Expence  of  taking 
down  the  Record,  peimitted  the  Deposition  to  be  read. 
That  single  Case  of  Exception  will  not  induce  the  Court 
to  direct  this  Ejectment  to  be  tried  by  a  new  Rule  of  Evi- 
dence; and  without  a  peremptory  Order  the  Court  of 
Law  will  not  hear  these  Depositions ;  the  Witnesses  being 
alive.  ITie  Rule  is  laid  down  by  Mr.  Peake(b),  taken 
from  Bulltr'9  tint  Prius,  that,  when  it  is  proved,  that 
the  Witness  is  dead,  or  cannot  be  found,  or,  as  has  been 
said  in  Buller,  has  fallen  sick  by  the  Way,  the  Deposi* 
tion  ought  to  be  admitted.    Mr.  Peake  observes,  that  tji^ 

(a J  15  Vcs.  299.  C^J  Peake's  Evidence. 

Vol.  I.  Z  Circumstance 
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Circumstance  last  meutioiied,  though  a  good  Ground  for 
postponing  the  Trial,  can  hardly  make  the  Deposidon 
Evidence.  If  the  Witness  is  alive,  though  bed -ridden,  a 
Court  of  Law  will  not  permit  the  Deposition  to  be  read, 
nor  the  Hand-writing  of  an  attesting  Witness  to  be  proved : 
the  general  Rule,  that,  if  livii^g,  he  must  be  produced, 
admitting  Exceptions  certainly ;  as  in  the  Instance  of  "a 
Man  transported:  but  this  Court,  in  those  excepted 
Cases  preventing  the  Necessity  of  carrying  down  the  Re- 
cord, did  not  mean  to  relax  the  Rule  of  Law.  Ihe 
Order,  as  it  appears  to  have  been  drawn  up  in  Palmer  v. 
Lord  jitflesburyf  is  too  extensive;  and  your  Lordship 
will  pause  in  niakmg  a  new  Rule  of  Evidence  upon  a 
purely  legal  Question :  the  Object  of  this  Bill  beiii;; 
merely  to  remove  a  Term  for  the  Purpose  of  trying  an 
Ejectment;  not  to  have  an  Lssue  directed ;  wliich  might 
admit  greater  Latitude.  This  is  no  more  than  a  Case  of 
Illness;  which  the  Rivle  of  Law  docs  not  provide  for; 
and  one  Physician  swears,  that  by  easy  Journeys,  and 
with  Care,  the  Witness  may  be  taken  to  Shrezcsbury.  The 
Order  therefore  must  be  confined  to  the  Depositions  of 
Witnesses,  who  are  dead ;  or  perhaps  leaving  the  Ques- 
tion, what  Depositions  shall  be  read,  to  tlie  Discretion  of 
the  Court  of  Law. 


Sir  Samuel  Romilli/,  in  Reply. 

If  the  Rule  of  Law  is,  as  it  is  represented,  with  i^rd 
to  Persons  labsolutely  incapable  from  illness  of  attending, 
that,  their  Depositions  cannot  be  read,  as  they  maybe 
capable  of  attending  at  some  future  Time,  a  Court  of 
Equity  ought  to  order  the  Deposition  to  Ije  received  as  Evi- 
dence; as  the  Court,  assuming  the  Jurisdiction,  roust 
take  Care,  tliat  the  Case  sliall  be  properly  tried.  Thar«ii 
no  Rule,  requirbig  Proof  at  the  Trial  of  the  Incapacity  to 
attend  4  which  would  create  the  Expencc  of  taking  down 

ProfeMionl 
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Professional  Men,  to  be  examined  for  that  Purpose- 
Upon  the  same  Principle  of  saving  Expence,  on  which  the 
Court  interposes  to  prevent  taking  down  the  Record,  it  will, 
if  satisfied,  that  the  Witness  is  not  capable  of  attending, 
or  likely  to  be  in  diat  State,  order  the  Deposition  to  be 
read :  no  Law  compelling  the  gratuitous  Attendance  of  a 
Witness  for  a  Pauper.  This  Fact  of  Capacity  would  be 
decided,  not  by  the  Jury,  but  by  the  Judge;  and  this 
Court  is  equally  competent  upon  these  Affidavits  to  try 
the  Question,  whether  this  Witness  can  be  safely  taken 
down,  or  whether  it  will  endanger  her  Life.  The  Practice 
of  this  Court  to  order  Depositions  of  Witnesses  dead,  or 
unable  to  attend  the  Trial,  to  be  read,  was  settled  as  long 
ago  as  the  Time  of  Charles  II.:  Bellinghamv  Pear^ 
son  (a)f  ft  Trial  of  the  Custom  of  a  Manor ;  and  there  is 
no  Distinction  iu  this  Respect  between  an  Issue  and  an 
Ejectment.  In  Andres  v.  Palmer  (b)  the  Complaint 
was  of  a  temporary  Nature. 

The  Lord  Chancellor. 
In  the  Case  of  Palmer  v.  Lord  Aylesbury ^  .1  believe, 
the  Order  was,  that  the  Depositions  of  such  Witnesses 

(a)  **  Bellingham  v.  Fear-      "  Court ;  and  after  the  Trial 


.589 


•'  son,    3d  February y     l667» 
••  Reg.  Lib.  A.  folio  309. 

"  Issue,  directing  the  Par- 
"  ties  to  proceed  to  a  Trial 
*'  at  Law  upon  the  Custom, 
**  charged  in  the  Bill ;  and 
**  if  the  Parties  differ  upon 
**  the  Issue,  then  Sir  Jo^n 
"  Cole,  one  of  the  Masters 
"  of  this  Court,  to  settle  the 
"  same:  and  after  the  Trial 
"  had,  the  Equity  of  the 
"  Cause  was  reserved  to  be 
*'  farther  determined  by  the 


"  had  this  Court  will  con- 
•*  sider  of  Costs  as  there 
''  shall  be  Cause :  and  at 
•'  such  Trial  either  of  the 
"  Parties  may  make  Use  of 
"  the  Depositions  of  such 
"  Witnesses  taken  in  this 
'*  Cause,  as  shall  be  then 
"  dead,  or  cannot  attend  the 
•'said  Trial."  A  similar  Or- 
der  was  made  in  IVtayw  May^ 
at  the  Rolls,  December,  1812. 
(bj  Antey  21. 


1813. 


CORBETT 
CORBfiTT. 


ze 


should 
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should  be  read  fl!l  were  proved  at  the  Trial  unable  to 
attend  (a).  The  Questions  are,  first,  whether,  sup|>osing 
the  Rule  of  Law  to  be  such  as  it  is  represented,  thb 
Court  takes  away  the  Power  of  deciding,  that,  the  Wit- 
ness not  being  dead,  his  Evidence  shall  not  be  read: 
secondly,  in  what  Terms  this  Court  culls  upon  the  Court 
of  Law  to  permit  the  Deposition  to  be  read :  if  in  the 
Terms  1  have  stated,  confined  to  those,  who  should  be 
proved  at  the  Trial  unable  to  attend,  the  Court  docs  not, 
I  believe,  make  the  Order  in  such  Terms,  unless  satis- 
fied, that  even  at  tlie  Time  of  the  Application  there  is  a 
Probability,  that  such  Proof  will  be  given  at  the  Trial, 


I  will  make  Liquiry  as  to  the  Rule  at  Law.     If  it  is, 

tliat,  unless  the  Witness  is  proved  to  be  actually  dead, 

the  Deposition  cannot   be   read,    it  would   become  this 

Court  to  consider,   before  it  relaxed  that,  Rule;    and  1 

should  have  found  it  very  difficult  to  decide  for  admitting 

the  Deposition  of  a  Witness,  who  had  fallen  sick  by  the 

Way,  according  to  the  Passage  in  Buller,  but  that  the 

Deposition  of  one,  who  was  so  ill  as  not  to  be  abk  to 

set  out,    could  not  be   received.     It  is  very  difficult  to 

admit  that  Distinction.     The  Departure  from   the  Rule 

of  Law  ought  to  be  as  small  as  possible ;  and  upon  an 

Application  df  diis  Kind  tlie  Illness  ought  to  be  such  as 

to  raise  an  Apprehension,  that  the  Witness  may  be  dead 

before  the  Trial.    A  Rule,  that  the  Evidence  should  be 

received  at  the  Trial  without  Examination  into  the  State  of 

the  Witness,  would  not  be  wholesome ;  as  though  there 

might  be  no  Hope  of  producing  him  in  a  W>ek,  he  might 

'Very  probably  be  produced  in  a  Fortnight.    If  a  Court  of 

Equity  can  go  so  for,  and  I  believe  it  has  frequently,  as  to 

direct,  that  upon  a  Proceeding  at  Law,  which  is  a  Part 

of  its  Proceedings,    the   Deposition  of  a  Witness^  who 

fa)  That  was  the  Course  taken  in  Andrews  v.  Patmer, 
Ante,  21. 

CtODOt 
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cannot  attend^  shall  be  read,  thbtigh  without  such  Di- 
rection it  could  not  he  read  at  Law,  it  must  depend  upon 
a  sound  Discretion  in  each  Instance,  how  far  the  Court 
is  tp  depart  from  the  strict  Rule  of  Law ;  and  though  it 
would  order  in  each  Case  an  Eiuiniination  before  the 
Judge,  whether  the  Witness  could  attend,  the  Considera- 
tion is  very  different  as  to  acting  upon  that  in  a  Case, 
where  it  is  physically  possible,  that  he  may  recover,  and 
where  there  is  no  Hope  of  Recovery ;  as  in  the  Instance 
of  a  Person  of  this  Age ;  between  whom  and  a  Person  of 
the  Age  of  Forty,  afflicted  with  the  sanle  Disorder,  there 
is  a  wide  Distinction.  I  apprehend,  no  Difficulty  will  be 
found  in  producing  a  vast  Number  of  instances  of  this 
Order  to  receive  Depositions,  modified  upon  sound  Dis- 
cretion :  whether  the  Question,  that  the  Evidence  shall  be 
received,  is  to  be  determined  upon  the  Application  here, 
or  left  to  the  Court  of  Law,  must  depend  upon  the  Cir- 
cumstances in  each  Case.  In  that  Case  of  Palmer  v. 
Lord  Ayieshnrify  which  had  been  long  in  Court,  there 
was  nothing,  from  which  the  Court  had  the  Means  of 
collecting  absolutely,  whether  tlie  Witness  could  attend. 


181.^. 

CORBETT 
CORBETT. 


The  Lord  Chancellor. 

1  am  satisfied,  that  from  a  very  distant  Period  the  March  12. 
Course  upon  a  Trial,  or  Issue,  for  establishing  some 
Fact,  to  aid  this  Court  iu  the  Exercise  of  its  Jurisdiction, 
has  been  to  direct  the  Depositions  to  be  read,  if  the  Wit- 
nesses are  unable  to  attend ;  and  then  it  seems  to  me, 
though  no  Precedent  has  been  produced,  that  it  is  per- 
fectly absurd,  when  1  am  satisfied  by  tlie  Affidavits^  thai 
the  Examination  with  regard  to  the  Ability  or  Inability 
to  attend  can  have  but  one  Conclusion,  to  impose  upon 
the  Party  the  Necessity  of  trying  that  Fact  before  the 
Judge  below  ;  who  would  try  it,  and  not  the  Jury.  Some 
of  the  Orders  for  reading  the  Depositions  of  Witnesaea^ 
ivho   shall   be   proved  unable    to    attend,  have  not  the 

Z3  Words, 
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CORBETT. 
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Words,  "  at  the  Trial."  It  is  a  strong  Proposition,  that 
a  Person  may  attend,  who  is  carried  down  with  that  ex- 
treme Care,  that  the  least  Omission  may  occasion  Death ; 
and  the  Affidavits  satisfy  me,  that  these  Two  Persons  by 
Removal  to  Shrewsbufy  would  incur  a  considerable  Risk 
of  Death.  It  is  therefore  proper  to  make  the  Order, 
that  these  Depositions  shall  be  read  :  but  I  shall  accom- 
pany that  with  a  Direction,  that,  if  the  Defendant  chooses 
to  examine  them  upon  Interrogatories  in  the  mean  Time, 
be  shall  be  at  Liberty  to  do  8o«  The  great  Defect  of  tliis 
Course  is,  that  the  Party  loses  the  Benefit  of  an  Exami« 
nation  viva  voce:  and  Examination  upon  Interrogatories 
comes  nearest  to  it. 


With  that  Qualification  the  Order  was  made,  that  the 
Depositions  of  these  Two  Witnesses  should  be  read,  and 
of  such  other  Persons  as  should  be  proved  at  the  Trial  to 
be  dead,  or  unable  to  attend. 


1813. 

Lincoln's 

Inn  Hall. 

Feb.  26. 


KOCH,  Ex  parte. 


The  Rule,        'THHIS  Petition,  presented*  by   Creditors,   who  had 
that  on  a  JL     proved  Debts  under  a  Commission  of  Bankruptcy 

written  Under-  against  the  Exeter  Bank,  stated,  that  the  Bankrupts  were 
taking  to  pay     ^^  ^j^^  Time  of  tlieir  Bankruptcy  indebted  to  die  Peti- 

^.      ^  doners  and  other  Persons    on  Bills  of  Exchange   and 

Day  certain,  ° 

or  on  Demand,  Interest  shall  run  from  the  Day,  or  Demand,  without  a 

Contract  for  it,  not  extended  to  the  Case  of  a  Surplus  in  Bankruptcy. 

Interest  therefore  subsequent  to  the  Commission  confined  to  Debts, 

carrying  Interest  by  the  Contract. 

Promisory 
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Promisory  Notes,  respectively  carrying  Interest:  some  of  1813. 

the  Proniisory  Notes  being  drawn  by  the  Bankrupts,  payable  xp*' 

at  certain  Days  after  Date,  or  Sight  (a),  and  others  for  £5,  £^  parte 
and  ^1  each,  payable  to  the  Bearers,  on  Demand. 


The  Creditors  having  been  paid  Twenty  Shillings  in 
the  Pound  on  their  Debts,  with  Interest  upon  such  as 
carried  Interest  to  the  Date  of  the  Commission,  and  the 
Assignees  having  in  their  Hands  a  considerable  Surplus, 
the  Petition  prayed,  th^t  the  Petitionei*s,  and  the  otiier 
Creditors  under  the  Comniissipn,  whose  Debts  carried 
Interest,  mjay  be  declared  to  be  entitled  to  Interest  accrued 
subsequent  to  tlie  Commission  ;  that  |t  niay  be  referred  to 
tlifi  Commissioners  to  take  an  Account  of  all  ^he  Debt^ 
pFoved,  carrying  ]Uitef^st;  an^.that  the  A^^^^  luay  be 
directed  out  of  the  Surplus  qf  the  Bankrupts'  Effects  to 
pay  such  Interest. 


Mr.  Conrtenat/y  in  support  of  the  Petition,  contended 
ppon  the  late  Case  of  Loimides  v.  CoHcms  (b),  that  a  Con- 
tract to  pay  Money  on  Demand  carries  Interest  from  the 
Time  of  the  Demand,  whether  that  Contract  is  contained 
in  a  Promisory  Note,  or  any  other  Instrument ;  that  |he 
Bankruptcy  was  equivalent    to  a  Demand,    and  CQnse- 


faj  These  Notes,  which 
are  usual  with  Country 
Bankers,  were  in  the  follow- 
ing Form  : 

•*Twcnly-onc  Days  after 
"  Sight  I  promise  to  pay 
**  A,  B,  or  BearerTen  Pouijd^ 
**  with  Interest  until  Accept- 


"  ancc/* 


As  to  the  legal.  Import 
and  Eflect  Qf  sycb  an  In- 
strument, which  seem  to  jn^ 


• 

voIyc  Question^  of  consider- 
able Difficulty,  see  the  Ob- 
servations of  the  Lord  Chan" 
celior,  15  Va.  499,  -Ex 
parte  Leman.  The  only  lu- 
stance,  in  which  such  a 
Note  appears  to  have  been 
before  a  Court  of  Law,  is 
Uolinei  V.  Kerrison,  2  2'auHt. 
323. 

(bj  17  Ves.  27. 


Z4 


qnentlj 
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18 13.  quently  Interest  was  due  on  the  Notes  subsequent  to  the 

Koch  Bankruptcy:   none  of  the  Instances,   in  whidi  Interest 

Ex  parte.      ^^s  refused,  applying  to  the  Case  of  a  solvent  Estate. 

Sir  Samuel  Romilly,  and  Mr.  Cooke,  for  the  Bank- 
rupts. 

The  Consequences  of  an  Order,  made  on  the  Ground, 
that  Interest  subsequent  to  the  Commission  shall  be  al- 
lowed in  every  Case,  where  the  Law  would  give  Interest, 
must  be  very  extensive.  One  obvious  Consequence  would 
be,  that  the  Bankrupt  would  pay  more  than  if  he  had 
continued  solvent ;  in  which  Case  many  of  these  Notes 
would  have  remained  in  Circulation  without  any  Demand 
for  many  Years.  The  Novelty  of  such  a*  Proceeding 
forms  a  strong  Objection  to  it;  and  the  Effect  is  an 
Alteration  of  the  Practice,  settled  by  Lord  Hardwicke, 
that  Interest  shall  not  be  calculated  on  a  Debt,  which  does 
not  by  Contract  carry  Interest  at  the  Time  of  the  Bank- 
ruptcy (a) :  a  Rule  which  has  never  been  departed  from. 
Though  at  Law  Interest  is  frequently  given  for  the  Deten- 
tion of  a  Debt,  it  is  always  in  the  Shape  of  Damages ; 
which  cannot  be  proved  as  a  Debt;  Marlar,  Ex 
parte  (b).  In  the  Case  of  Bromley  v.  Goodere  (c)  the 
Master  was  directed  to  compute  interest  on  the  Notes 
carrying  Interest  upon  the  Face  of  them ;  whence  is  to  be 
inferredj^  that  there  were  Notes,  that  did  not  carry  In- 

(a)  In    addition    to    the  2^5.  Clark,  Ex  parte,  4  Fa, 

Cases    cited    in    the  subse-  677,  Boardman,  Ex  parte,  1 

queiit  Part  of  the  Argument,  Cooke,  B.  L.  184.  Heevc,  Ex 

•ce  Morris,  Ex  parte^  3  Bra.  parte,  9  Ves,  588. 

C.  C.  79.  Champion,  Ex  parte,  (h)  i  Ath,  150.     Sec  also 

3  Bro.  C.  C.  436\  Hankey,  Ex  Craven  v.  Tickell,  1  Fes.  jun. 


parte,  3  Bro.  C.  C.  504,   and      63. 

Mills,  Ex  parte,  2  Ves.  jun.  (c)  I  Atk.JS. 


terest. 
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terest.    In  Ex  parte  RoQke(a),  upon  the  Rule  now  set  1813, 


Koch 


up  Interest  ought  to  have  been  calculated  from  the  Time^ 

not  of  the  Report,  but  of  the  Bankruptcy.    The  Case        p*  V  / 

of  Lowndes  v.  Collens  cannot   be  applied  to  a  Surplus 

in  Bankruptcy. 

Mr.  Courtenay,  in  Reply,  admitting,  that  the  Cases 
cited  establish,  that  Interest  shall  not  be  calculated,  where 
the  Contract  does  not  expressly  provide  for  it,  observed, 
tliat  they  proceeded  upon  the  Uncertainty,  what  Interest 
might  be  due  at  the  Time  of  the  Bankruptcy  :  but  the 
Course  is  now  different :  and  the  same  Rule,  which  the 
Courts  of  Law  and  Equity  adopt  generally  with  regard 
to  Interest,  must  prevail  in  Bankruptcy.  The  Interest  in 
these  Cases  is  due,  not  as  Damages,  but  as  a  compq« 
neut  Part  of  the  Debt. 


The  XordCuANCELLOR. 

If  tliere  is  any  Contract  for  Interest,   the  Debt  will 
carry  Interest :  but  I  have  always  understood  the  Rule  in 
Bankruptcy,  that  Debts,  carrying  Interest,  and  no  others, 
are  in  the  Case  of  a  Surplus,  to  have  Interest  subsequent 
to  the  Commission.     It  is  very  difficult  to  say,  upon  what 
Ground  originally  in  Bankruptcy  Debts,  carrying  Interest, 
were  to  have  it  out  of  the  Surplus :  as  the  Debt  to  be 
proved  is  the  Principal  and  Interest  due  at  the  Date  of 
the  Conmiission ;    and  the   Principle  of    the    Bankrupt 
Law  is  to  pay  the  Debts  proved,  and  nothing  afterwards. 
The  Court  however  has  gone  so  far  as  to  give  subsequent 
Interest  out  of  the  Surplus  with  regard  to  Debts,  carry- 
ing Interest  by  the  Contract ;    which  is  the  Expression 
of  all  these  Orders.     Damages  are  not  Interest;  and  in 
the  Cases  at  Law  it  has  been  considered  as  ascertained 
Damages ;  not  as  Interest,  due  by  the  Contract.    It  is 

(a)  1  ML  244. 

better 
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1S13.  better  to  abide  by  the  Rule,  that  has  hitherto  prevailed  in 

^^^""^^  this  Case  of 'a  Surplus,  than  to  introduce  a  new  one:  the 

Ex  varte       t/'Pnsequences  of  which  it  is  not  easy  to  foresee. 

Take  tlie  Order  in  the  sairle  Words  as  in  the  Case  of  Sir 
Stephen  Evance  (a)y  to  compute  Interest  upon  such  Debts 
only  as  by  the  Contract  carry  Interest. 

(o)  BromUy  v.  Gpodcre,  1  Aik,  74' 


1813.  •'""""^ 

Lincoln's 
Inn  Hall. 
Feb.  5.  READ,  Ex  parte. 

Joint  Credi-         A     COMMISSION  of  Bankruptcy  issued  against  the 

tors  having  x"jL  Petitioner  \\\  Augmt^   1811,  upon  the  Pt^tition  of 

taken  out  a  Matthias  Jttwoody    a   joint  Creditor  of  the    Bankrupt, 

jppara  c    cm-  ^^^  John   Lea  and  Jonathan  Corrie^  upon   their  joint 

^    .  Proniisory  Note  for  4^3500 ;  which  Debt  he  proved  under 

proving  and  ^^^  Commission ;  having  qo  other  Demand  against  the 

voting  in  the  bankrupt ;  and  voted  in  the  Choice  of  Assignees  ^a^.    In 

Choice  of  As-  January,  1813,  ^f/reood  commenced  an  Action  upon  the 

signees,  may  >fote  against  the  Bankrupt  jointly  with  Lea  and  Corrit* 

nftcrvvards  join 

the  Bankrupt         ^^  Petition  prayed,  tl^at  all  Proceedings  at  Uw  in 

in  an  Action  as  ,,      -     .  -  j      i      t»'   ,  ... 

C  -Dcf  n-  ^  AcUon,  so  far  as  regards  the  Bankrupt,    might  be 

dant,  upon  stayed  (b)y  and  ^lat  Attwood  may  pay  tlie  Costa  at  Law, 

giving  a  full  ^ud  of  tliis  Application.    A  Motion  was  made  in  the 

Indemnity,  Court  of  Common  Pleas,  that  a  No/f  Prosequi  should  be 

nnderuking  to  entered  as  against  the  Bankrupt ;  but  that  Court  declined 

take  no  Ad-  interfering. 
vantage  of  the 

Verdict  ur  ^ 

JuiJcinent  ^*^  ^  parte  jickerman,  r*;  See  4-9  Ceo.  3.-C.  121. 

'«£rarnst  him,  ^'^  ^'''  ^^4,     Ex  parte  De      s.  U. 

^^nh  Costs  of  ^«^^^^   ^7  Ves,  247. 

the  Petition.  Sir 
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Sir  Samuel  Romill^,  in  support  of  the  Petition.  1813, 


The  Lord  Chancellor. 

This  Crediior^s  Proof  under  the  Commission  is  an 
Election  not  to  take  any  other  Proceedings  meant  to  be 
effectual  against  the  Bankrupt ;  but  >^  here  it  is  necessary 
to  join  him  in  an  Action  for  tlie  Purpose  of  sustaining 
the  Plaintiff's  Right  against  otlier  Parties,  the  Bankrupt 
is  entitled  both  under  the  last  Act  of  Parliament  (a)  and 
the  Law,  as  it  stood  previously,  to  a  full  Indemnity,  before 
the  Plaintiff  can  proceed  at  Law. 

'^riie  Order  must  be,  that  the  Plamtiff  at  I^w  shall 
indemnify  the  Bankrupt  aglainst  all  the  Expenceii  of 
the  Action,  to  whatever  Point  it  may  be  carried,  and 
shall  not  take  Advantage  of  the  Veidict  or  Judgment  as 
against  him  \  and  the  Plaintiff  must  pay  the  Costs  of  this 
Petition. 

{'a J  Stat.  49  Geo.  3.  c.  121. 


Read, 
Mr.  Parker,  for  Lea.     Mr.  Benyon,  for  Carrie.      *         £j  partt. 


Mr.  Ileald,  for  AttKood,  stated,  that  the  Bankrupt 
was  a  necessary,  though  a  formal.  Party ;  and,  had  the 
Plaintiff  proceeded  without  joining  him,  the  Defendants 
might  have  pleaded  in  Abatement;  offering  to  indemnify 
the  Bankrupt. 


TRiaWElX, 
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1813. 
March  17. 


TRIG  WELL,  Ex  parte. 


Commission  f  m  ^HIS  Petition  prayed,  that  a  Commission  of  Bauk- 

of  Bankruptcy      JL     juptcy,  which  had  not  been   opened,  might  be  su- 

superseded  on  p^rseded,  ^vilh  the  Consent  of  the  petitioning  Creditor. 
Consent  cf  llic 


petilioning 
Creditor. 


Mr.  Montague,  referring  to  Ex  parte  Latichcster  (a)  said, 
that  though  the  Lord  Chancellor  would  not  slay  the  Pro- 
ceedings without  the  Consent  of  tlie  petitioning  Cre- 
dittjr  (b),  with  that  Consent  there  could  be  no  Objectioo. 


Air.  Ilealdy    for  the  petitioning    Creditor,   expressed 
his  Consent. 

The  Lord  (^HANCELtQR  made  the  Order. 


(a)  17  Ves,  512. 

(bj    Though    the    Lord 
Chancellor  will  not  stay  the 
Declaration  of  Bankruptcy, 
to  which  the  Creditor  is  en- 
titled under  the  Act  of  Par- 
liament upon  the  Proof  be- 
fore the  Commissioners,  his 
Lordship    will,    upon   Affi- 
davit,   denying    the    Act   of 
Bankruptcy,    or    Debt,  stay 
^he  Insertion  in  the  Gazette, 
until     the   Proceedinss    are 


laid  before  him  ;  and  Appli- 
cations for  that  Purpose  are 
becoming  frequent:  See  Ex 
parte  Fletcher,  Post,  350. 

Where  the  petitioning  Cre- 
ditor Consents,  it  seems 
proper,  that  the  Ground  of 
his  Consent  should  be  stated^ 
with  reference  to  Ibe'  6t>- 
tute  5  Geo.  2.  c.  30.  s.  24. 
See  Ex  parte  Broicnc,  1 5  Vcs. 
4.72. 


KOSS 
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1813. 
Lincoln's 
Inn  Hall. 
ROSS  V.  L AUGHTON.  Marc/i  1 1 . 

IN  18IG  a  Decree  was  made  for  an  Account  against  an    Solicitor 
Executor,   with  the  ustial  Direction  to  produce  all  hound  to  pro- 
Papers,  &c.  ^  "^^  Papers  of 

his  Client  for 

The  Defendant  having  since  become  Bankrupt,  his  As-    /.  /.    .  ^^ 

signees  were  incapable  of  proving  his  Discharge  in  the  ruptcvfor  h' 
Master's  Office,  without  certain  Voucher^,  which  were  in  Assignees, 
the  Progress  of  the  Cause  previously  to  the  Bankruptcy  though  not 
deposited  by  the 'Bankrupt  with  his  Solicitor;  whom  the  ^"ipioycd  by 
Assignees  had  not  continued  to  employ.      On  the  Part  of  ""'"*»  ^^  ^he 
the  Assignee  a  Motion  was  made,  that  the  Defendant,  or  p*    ^^'  o^the 
his  Solicitor,  might  produce,  and  shew  to  the  Master,  all  ^yj^.-^u  ^ 
such  Vouchers,  &c.,  in  their  Possession  or  Power,  relating  ceired  them  • 
to  Payments  made  by  the  Defendant,  on  account  of  the  but  not  bound 
Estate  of  the  Testator.  without  Pay- 

ment to  deliver 

Mr.  Jgar,  in  support  of  the  Motion.  ^'^^"^  "P'  ""^ 

produce  them 


Mr.  Parker,  for  the  Defendant's  Solicitor,  resisted  the  n    • 

'  .  '  Business. 

^lotion,  on  the  Ground,  that  t]ie  Assignees  had  not  offered 
to  pay  his  Bill. 

The  Lord  C  n  a  n  c  ellor  made  the  Order ;  observing,  that 
there  was  no  Case,  in  which  a  Solicitor,  receiving  from  his 
Client  Papers  in  the  Course  of  a  Cause  for  the  Purpose 
of  doing  Justice  to  such  Client,  had  been  suffered  to  re- 
fuse to  produce  them  in  that  Cause;  that  this  was  an  Ap- 
plication, not  by  the  Client  himself,  but  by  those,  cloathed 
with  his  Interest;  and  the  Circumstance,  that  the  As- 
signees had  not  employed  the  Solicitor,  could  make  no 

Difference; 
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1813.  Difference;  but  though  the  Solicitor  could  not  refuse  to 

^p^*'  produce  Papers,  delivered  under  the  Circumstances  of  this 

Case,  yet  he  might  refuse  to  part  with  them,  or  to  leave 
Laughton.     ^^^^  i»  the  Master's  Office;  and  the  Order,  therefore, 

must  be  confined  to  producing  the  Papers  in  this  Cause ; 

not  extending  to  delivering  them  over,  or  to  the  Production 

of  them  in  any  otiier  Matter. 


LlKCOLu's 

Ikn  Hall. 

j\Iarch  16.  FLETCHER,  Ex  parte. 

Order  under     ^  I  ^HE  Object  of  this  Petition  was  to  stay  the  Insertion 
Circumstances      X     of  the  Petitioner's   Bankruptcy  in   the  Gazette,  if 
restrainnig  the    ^j^g  Commissioners  should  declare  him  a  Bankrupt.    Tlie 
r   k  ^  Petition  stated,  that  the  Commission  was  taken  out  ob  an 
y.    1      ^j  Accommodation  Bill,  accepted  by  the  Petitioner  for  the 

of  Bankruptcy  Accommodation  of  the  petitioning  Creditor;  that  Two 
until  the  Pro-  Years  had  elapsed  without  any  Demand  made  on  the  Pe- 
coed) ngs should  tioner;  that  he  had  committed  no  Act  of  Bankruptcy; 
be  laid  before     was  perfectly  solvent ;  and  on  hearing  of  the  Docket,  had 

the  Lord  Chan-  offered  to  deposit  the  Amount  of  the  Bill.  TTie  Petition 
ccllor 

was  supported  by  Affidavits  of  the  Facts. 

Sir  Samuel  RojnUlj/,  and  Mr.  fVing/ic/d,  in  support  of 
the  Petition,  admitting,  that  this  was  an  unusual  Proceid* 
ing,  justified  it  under  such  Circumstances  by  the  ruinous 
Consequences,  which  the  Publication  of  Bankruptcy  would 
produce. 

The  Jyord  Chancellor,  being  informed,  that  the 
Commission  had  not  been  opened,  made  an  Order,  that 
the  Commissioners  should  proceed  to  open  tlie  Com- 
mission, but  siiould  not  publish  the  Declaration  of  Bank* 
ruptcy,  until  his  Lordship  had  inspected  the  Proceedings. 

Tae 
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The  Petition  from  want  of  Time  not  having  been  re- 
gularly presented,  his  Lordship  signed  it  in  Court ;  and 
directed  the  Proceedings  to  be  laid  before  him  immediately 
upon  the  Declaration  of  Bankruptcy  (a). 

fa  J  See  Ex  parte  Foster ,      Ca.  49,  Ex  parte  Lanthestery 
1/  Ve».  414,   1  Rosc^  Bank.       17  Ves.  512. 
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Fletcher^/ 

lE.r  parte. 
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Lincoln's 

PATONr.  ROGERS.  '^^^JlYg';- 

THE  Bill  prayed  a  specific  Performance  of  a  Con-     Reference  of 
tract  for  the  Sale  of  an  Estate  by  Assignees  under  ^     e    e  ore 

a  Commission  of  Bankruptcy  to  the  Defendtint,  and  an  .      ,      , 

.  '^.  '  fu$ed,  where 

Injunction  against  proceeding  at    Law    to    recover  the  ^j^^  Purchaser 

Deposit.  on  olher 

Grounds  re- 

The  Answer  set  up  Objections  to  the  Title ;  Delay  in  sists  a  Perform- 

compleating  the  Purchase :  Deficiency  in  the  Quantity  of  ^^^^  ^^  ^"^ 

Land,  as  stated  in  the  Particular:  submitting,  that,  if  a  ,^,  *  . 

^  rbou^h  It  IS 

good  iitle  could  be  made,  the  Defendant  ou^ht  not  to  be  „^„„^  n     .,^. 
*  »  o  generally,  not 

com}»elled  specifically  to  perforui  a  Contract,  into  which  universally 

he  was  led  by  an  incorrect  Particular,  and  Mis-representa-  true,  that  a 

tion  ;  and  denying,  that  the  Agreement  was  fair.  Purchaser  may 

take  what  )k'. 

The  Iniunction  being  continued  after  the  Answer  came  ,,     ^^  ^^* 

''  1     r*i  ■      a*    Compensation 

in,  a  Motion  was  made  by  the  Defendant,  that  the  Plaintitts  ^^^  ^j^^^^  j^^ 

may  pay  into  Court  the  Deposit,  paid  by  the  Defendant ;  cannot  have, 
and  that  an  Inquiry  may  be  directed,  whether  tlie  Plaintiffs  whether  ih:t  is 

ever  done  vith- 
out  an  express  UudtTtaking  on  his  Fart  to  do  what  the  Court  shall  otler, 

Qua  re, 

can 
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Paton 

V. 

Rogers. 


can  make  a  good  Title  to  the  Premises,  or  to  an  j  PaH  of 
them ;  and  whether  they  had  a  good  Title  on  the  Day  of 
.their  entering  into  the  Contract  (a),  or  at  the  Time  <rf 
filing  the  Bill :  such  Inquiry  to  be  without  Prejudice  to 
every  Claim,  to  which  the  Defendant  may  be  entitled 
for  Compensation. 


Mr.  liartf  and  Mr.  Otc^n,  in  support  of  the  Motion, 
mentioned  Balmanno  v.  humley  (b). 

Sir    Samuel    Romilly,   and    Mr.   Roupelf,    fdr    the 
PlaintiflFs. 


The  Lord  Chancellor. 
The  general  Rule  is,  as  I  see  it  stated  in  Bfyth  v.  Elmr 
hirst  (c),  that  where  the  Record  raises  merely  the  Quesdon 
of  Title,  or,  where  it  is  agreed  at  the  Bar^  that  there  is  no 
other  Question,  the  Court  will  immediately  direct  a  Re- 
ference to  the  Master  upon  the  Title ;  following  the  firrt' 
Decision  upon  that  Point  by  Lord  Ross/yn  (d) :  in  that 
Sort  of  Case  both  Parties  agreeing,  that,  if  there  is  a 
good  Title,  there  ought  to  be 'a  specific  Performance  ;  and 
the  Parlies  supply  what  stands  at  the  Head  of  every  such 
Decree,  a  Declaration,  that  the  Contract  ought  to  be 
specifically  performed  ;  and  then  a  Direction  to  the  Master 
to  look  into  the  Title :  but,  if  the  Record  furnishes  the 
Question,  whether  there  ought  to  be  a  specific  Perform- 
ance, the  Court  does  not  give  tliat  Reference ;  as  upon 


fa)  That  a  Vendor,  not 
having  a  Title  at  the  Date  of 
the  Contract,  shall  have  a 
specific  Performance,  if  he 
procure  a  Title  before  the 
Report,  sec  Mortloch  v.  Btd- 


Icr,  10  rV«.  315,  Tfyna  t. 
Morgan,  7  ^Vi.  202. 

fbj  Ante,  224. 

(c)  Ante,  1 

(dj  Moss  V.  Matihcas,  5 
Vcs.  279. 

otiicr 


i 


.s 
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bUier  Circumstances  a  Question  is. made,  whether,  even  i^ 
there  is  a  good  Title,  there  should  be  a  specific  Perform- 
ance. As  to  the  Question  of  Compensation  (a)  it  is 
true  generally,  but  not  tmiversally,  that  the  Purchater  may 
lake  what  he  can  get  with  Compensation  for  what  he  can- 
not have  (b) ;  And  I  dotibt,  whether  that  is  ever  done  ex- 
cept, where  there  is  an  elipress  Undertaking  on  his  Part 
to  do  what  the  Court  shall  order ;  which,  pitfaaps,  may 
distinguish  the  Cbse  that  has  been  pentioned* 


S5S 


1813. 


Patow 

ROOIRS. 


The  Deposit  was  ordered  to  be  paid  into  Court  {  atid  the 
rest  of  the  Motion  was  refhsed. 


(aj  As  to  Compensation 
generally,  see  Calcrtjfl  v. 
Roebuck,  1  Ves.  2S1,  Gnetf 
V.  Htmfray^  5  Fft.  818, 
DreweyMiMwiiy^VeM,  675, 
Dreme  v.  Cory,  9  F<^'«  ^68, 
Morilock  v.  BuUer,  10  Ves. 
905,  Dyer  v.  Hargrove^  10 
ytM.  SOS,  HaUtjn  V.  OmU, 


13  Vet.  73,  Homjfbiato  v* 
Shirkj/,  ISFei.  81,  Alley  v. 
Deschampsi  13  Fes:  Sl!8» 
Browne  v.  Warner^  14  VeS* 
413)  MiUigem  v.  Cooke,  l6 
Vei.  1,  Toddv.  Get,  17  Vei. 
S73. 

(h)  See  Mortlock  V.  Bttt* 
kr,  10  Vei.  31& 


Vot.  t. 


Km 


tA 


^  • 


^  • 


.     > 

-'if. 
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Inn  Hall. 
Jdarch  27. 


DE  MANNEVILLE  v.  CROMPTON. 


Marriage  'TT^HE   Bill  stated  the  Marriage  of  the  Plaintiff  on 
Settlement  of  X     the  21st  of  Jpril,  1800,  with  Margaret  Crompton ; 
personal-Pro.  ^^j  j|^j  ^y  the  Marriage  Settlement,  dated  the  2d  of 
per  y  in  gene-  j^^j^  1800,  reciting,  tliat  Margaret  Crompton  was  poi- 
"  Mo  *  sessed  of,  or  entitled  to,  a  considerable  personal  Estate,  Part 
"  Debts  Bills  whereof  was  secured  to  her  by  "  Mortgages,  Bpnds,  Notes, 
"  Bonds,  "  and  other  Securities,"  and  that  it  was  proposed,  that  **  all 
"  Notes,"  &c.  '*  and  singular  the  said  personal  Estate  of  the  said  Mar- 
No  Inference  «  garet  Crompton''  should  be  assigned  and  vested  in  tho 
of  Fraud  from  Defendants  Jnn  Crompton  and  Edmund  Harcorth  upon 

,    .  the  Trusts  after  mentioned,  it  was  witnessed,  that  in  Coo- 

tion,  during         ,  ,  •  .     .  . 

the  Treaty  sideration  of  the  said  intended  Marriage,  8cc.  Margaret 
upon  a  fair,  Crompton  with  tlie  Consent  of  tlie  Plaintiff  assigned  unto 
moral,  Con-  jlnti  Crompton  and  Hauvrth  '^  All. and  singular  the 
sideration,  of  a  "  Monies,  Debts,  Bills,  Bonds,  Notes,  and  other  Se- 
Note,  the  only  a  curities  for  Money,  Chattels  real  and  other  Chattels 
.  "  and  personal  Estate,*'  of  Margaret  Crompton,  to  hold 
•  th  M  ^^  ^"^'^  Uses,  8cc.  as  she  should  appoint,  and  for  iMwit 
riat^enottakinff  thereof  then  for  her  sole  and  separate  Use ;  widi  Limita- 
place  upon  a  tions  over,  by  which  the  Husband  took  a  partial,  con- 
Representation  tingent.  Interest  ^«^;  and  a  Power  to  the  Trusteed,  but 
of  the  Parti-      not  without  the  Consent  in  Writing  of  Mrs.  De  Manne- 

ville,  to  call  in  any  of  the  Securities,  and  make  Sale  from 
Time  to  Time,  and  to  re-invest  the  Money  upon  the  same 
Trusts. 


culars  or 
Amount. 

Discretion  of 
Trustees,  hav- 
ing Power  to 
change  Secu- 
rities, but  not 
without  Con- 
sent, not  con- 
trouled,  unions 
mischievously  and  ruinously  exercised. 


The  Bill  farther  stating,  that  among  tlie  Property  to 
which   Mrs.  De  Mannerille  was  entitled,   was  a  Pith 

faj  Sec  Dc  Manncville  V.  IXt  MdnnceiUcj  10  Ves.  52. 


misery 
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ifaisory  Note  for  c£2000  by  her  Mother  Ann  Crompton; 
the  Trustee^  for  valuable  Consideration,  which  Note  had 
been  cancelled  arid  destroyed  either  by  the  Trustees,  ot 
Mrs.  De  MannMlIe,  who  had  ceased  to  live  with  her 
Husband,  and  that  other  I'roper^  was  out  upon  (lazardous 
Security,  prayed  an  Account  of  the  personal  Estate, 
which  Margaret  De  Manueville  was  interested  in  or  en- 
titled to  at  the  Time  of  making  the  Settlement ;  and  tha£ 
in  taking  the  Account  Ann  Crompton  may  stand  charged 
with  the  Sum  of  £2000,  in  which  slie  was  so  indebted 
to  her  Daughter,  &c. 

Tlie  Answer  of  the  Trtistees  and  Mrs.  De  MannkviUt 
represented,  that  the  Note  for  £1000  was  given  Seventeen 
Years  ago  by  Mrs.  Crompton^  without  ainy  Consideration, 
at  the  Instance  of  her  Brother,  as  some  Provision  in  case 
of  her  second  Marriage  for  her  Daughter ;  whose  For- 
tune at  that  Time  was  inconsiderable:  but  Mrs.  De 
Manneville  about  a  Year  before  her  Marriage,  whether 
before  or  after  the  Instructions  for  the  Settlement,  or 
while  the  Marriage  was  in  Contemplation,  the  De- 
fendants could  not  recollect,  having  acquired  a  large 
Accession  of  Fortune,  without  the  Desire  or  previous 
Knowledge  of  her  Mother  brought  the  Note,  and  buhit 
it  before  her. 

Mr.  Richards,  and  Mr.  Belly  for  the  Plaintiffs. 

Sir.  Samuel  Romilfy,  and  Mr.  Agar,  for  the  D©« 
fendant5. 
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De  Mannjei- 

VILLE 
C&OMFTOy. 


The  Lord  CHANciELLOR. 

>  .  ■  ■ 

This  is  a  Case  of  Importance  in  Two  Views  of  it:    Material Kc^ 

first,  I  should  be  very  unwilling  to  relax  a  Principle,  which  pr^^sentation  h> 

has  long  prevailed  both  at  .Law  and  in  Equity;  that,  if  a  '^®  Circum- 
stances of  a 

Person,  contracting  Mairiage,  made  good  even  at  the  Instance  of  Fear* 
sons  concerned  in  fraudulently  defeating  such  Representation, 

A  a  3  Representatioo 


356 


CASES  IN  CHANCERY. 


1813.         RepreseoUtiop  is  made  upon  tho  Circuipstances  of  a  Per* 

DeMAMNE*    ^^  about  to  form  a  Connecdon  in  Marriage,  and  thai 

viLLB         B^presentation  i8  of  s^ch  a  Nature^   tbat>  if  not  made 

V.  good,  or  if  varied,  it  will  materiallj  affect  the  Circum- 

CaoMPToir.    sftences  in  Life  of  that  Party^  Courts  both  of  Law  and 

^uity  will  bold  the  Party  bound  to  make  good  that  R^ 
presentation,  even  at  the  Suit  of  Individuals,  concerned 
in  fraudulently  defeating  such  a  Representationj  upoa 
which  that  Connection  Mr-as  proceeding  (a)-  It  is  bow* 
ever,  of  equal  Importance,  that  this  should  not  be  car- 
ried to  the  Extent,  that,  whenever  any  thing  occurs  in 
general  Treaty,  not  entering  into  Particulars,  or  shew- 
ifig,  that  the  Marriage  actually  took  place  upon  such  Re- 
presentation, that  Principle  is  to  be  applied  to  n  Case,  to 
which  it  has  no  Application,  and  was  never  intended  te 
be  applied. 


With  Uieae  general  Observations  I  come  to  tlic  Con* 
aideration  of  the  Questioui  whether  the  Defendant,  the 
Mother  of  Mrs*  Dt  Mamevillt,  is  bound  to  bring  inte 
the  Fortune  of  her  Dau{^ter  a  Sum  of  «£2000,  repre- 
sented as  doe  to  her  from  the  Mother  at  the  Commeace*' 
men!  of  the  Treaty  of  Marriage.      The  Marriage  ap- 
pears to  have  been  ]«   Contemplation   from  Januanff 
1799»  when  Instructions  were  given  for  the  Settleaeat, 
to  April f  1800,  when  the  Marriage  took  place.    All  the 
personal  Property  of  Mrs.  De  Mannesilh  was  to  be  io* 
eluded;'  and  die  Settlement  is  an  Assignment  of  diat 
personal  Ef^tate  to  Two  Trustees,  one  of  whom  is  the 
Mother.    Whatever  the  Parties  might  liave  understood,  it 
could  hardly  have  been  in  the  Contemplation  of  any  of  the 
professional  Gentlemen  consulted,  tliat  a  Note  was  to  be 
assigned  to  the  Debtor  in  that  Note,  as  a  Trustee  to  sue 
kerself.    There  is  no  Evidence  or  AdmissioUj  that  sbj 

(^)  NcvilU  v.  Jnikinson,  1  Bro,  C.  C.  5^. 

Representadon 
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Re)>resentation  was  ever  made  to  the  Plaintiff  farther  than 
that  it  xvtLs  in  Contemplation^  diat  whatever  was  the  real 
Or  porsunal  Property  of  the  Lady  would  be  the  Subject 
of  Settlement.  Tliere  was  uo  Representation  of  what 
Particulars  it  consi^fted,  or  of  the  actual  Amount:  nor 
is  there  any  Recital,  that  particular  Property  should  be 
lettledi  except  the  Word  *'  Note's*'  occurring  in  the  plural 
Number;  and  there  is  no  Note,  unless  this  Note  for 
JC200O  was  intended.  When  we  are  tixing  Fraud  upon 
a  Party,  it  would  be  a  vast  deal  too  much  from  the  mere 
Circumstance,  that  this  Word  occurs  in  a  general  De- 
•cription  of  all  the  personal  Estate,  without  any  specific 
Representation,  and  that  there  b  no  Note  found  among 
the  Particulars  assigned,  to  infer  Fraud.  If  she  had 
changed  her  Securities  io  the  Course  of  the  Treaty,  mid  at 
die  Conclusion  of  it  there  had  been  no  Bond,  but  many 
Kotes,  the  Settlement  must  have  operated  upon  all  tbe 
Estate,  of  which  at  that  Time  she  was  seised  and  pos- 
sessed; comprehending  all  personal  Estate,  whether 
falling  within  any  particukur  Description,  or  not ;  whether 
thai  Description  was,  or  was  not  apt)licable  to  any  one 
Item.  •  It  is  therefore  too  much  from  tbe  mere  Circunh- 
stance,  that  no  Note  happens  to  be  found  among  the  Par- 
ticulars of  the  personal  Property,  thongfi  the  W6rd"  Notes" 
ia  in  th^  Deed,  to  take  that  as  a  Ground  for  imputing 
Frau4:»  though  there  was  no  particular  Conversation  as 
to  the  Nature  of  any  one  Security ;  and  the  Settlement 
was  prepared  upon  the  Suggestion,  that  it  would  be  in- 
convenient to  describe  or  schedule  the  Particulars ;  and 
therefore  the  Pipperty  was  to  b^  tfikei)  iq  the  gross. 


1818. 


Di  Manitb- 

VILLB 

CatiMPToit. 


The  Representation  by  the  Answer  is,  that  ibis  Nate 
wu  not  given  for  valuable  Consideration,  anc)  payable  in 
aA  Events,  but  that,  Mrs.  Crvrnptqu  being  a  youog 
Widow,  her  Brother,  considering,  that  she  might  marry 
wfgnn^  rfpresented  to  her,  that  she  should  make  some 

A  a  3  Provision 
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ProTision  for  this  Child  in  the  Event  of  another  Mar- 
riage; and  under  that  Recommendation  this  Note  wat 
given  \vithout  Consideration,  and  only  in  the  Event  of 
another  Marriage.  That  \i'oidd  not  vary  the  Question, 
}f,  though  payable  upon  a  Contingency,  it  was  Part  of 
tlie  Property,  with  reference  to  which  the  Represent^tipn 
was  made.  The  Contingency  would  affect  its  Value :  )but 
whatever  it  was,  it  would  be  bound  by  that  Representa- 
tion. 


The  Answer  farther  represents,  that  Mrs.  De  Manner 
rilley  feeling,  that  she   ought  not  to  insist  qpon  it,  de- 
stroyed this  Note:   with  regard  to  the  Time,  it  is  ex- 
tremely difficult  to  say  with  positive  Certainty,  when  it  was 
destroyed :  but  if  it  depended  on  that,  there  is  sufficient 
Ground  for  a  judicial  Opinion,  that  it  was  really  given 
up  after  January^  1 799 ;  when  Instructions  for  the  Settle- 
ment  were  given ;    and  the   true  Question  is,  whether 
there  is  sufficient  Evidence  in  the  Nature  of  the  Trans- 
actions from  January,  1799,  to  Jpril,  1800,  of  m  Re- 
presentation, and  Assurance,  (for  it  piust  amount  to  that), 
that  the  personal  Estate,  as  it  stood  at  the  Commence- 
ment of  that  Period,  whatever  its  Amount,  should  in  no 
Way  be  diminished,  if  the  Marriage  should  take  place. 
Unless  there  is  clear  Evidence  of  that,   the  Settlement 
jtself  must  be  the  Rule. 

Upon  that  Principle  my  Opinion  is,  that  the  Marriage 
was  not  upon  any  Representation  as  to  the  Amount  of  the 
Property  in  January,  1799;  that  it  should  be  in  no  Way 
diminished ;  or  that  this  Note  should  make  Part  of  the 
Settlement ;  and  1  should  go  beyond  any  Precedent  by 
holding,  that  here  was  a  Representation  leading  to  Mar* 
iriage,  which  m  as  either  fraudulently  or  substantially  de* 
feated  by  what  took  place  afterwards  with  reference  to 
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the  Note.     No    Relief  is  therefore  due  with  regard  to         1813. 

the  Note.  _^    iC"^. 

Dp  Makne- 

VILJ,E 

As  to  the  general  Ground  of  the  Bill,  this  is  a  Case,  ^^ 

upon  which  it  is  not  ^vithin  the  Province  of  a  Court  of  Cromptoit. 
Equity  to  interfere;  depending  upon  this.  If  therp  are 
Trustees  authorized  to  lay  out  Money  upon  Government 
or  real  Securities,  or  personal  Property,  the  Court  in 
many  Instances  will  say,  they  shall  choose  that,  which 
is  best.  If  personal  Property  is  out  upon  hazardous 
Securities,  which  is  charged  in  this  Bill,  but  positively 
denied,  there  is  no  Doubt,  that  Trustees  would  be  con- 
trouled  by  the  Court ;  ^nd  even  their  Discretion  in  such  a 
Contract  as  this,  would  be  controuled,  if  that  Discretion  was 
shewn  to  be  mischievously  and  ruinously  exercised.  One 
Distinction  between  Courts  of  Law  and  Equity  is  this :  the 
Court  of  Law  has  before  it  the  Parties  interested  :  but  if 
is  frequently  the  Interest  of  all  the  Parlies  before  a 
Court  of  Equity  to  have  a  Decree  against  some  one,  who 
b  not  before  the  Court.  In  this  Case  the  Plaintiff's 
Construction  is  the  safest :  but  upon  the  whole  of  this 
Deed,  containing  a  Proviso,  that  the  Trustees  shall  calj 
in  any  of  the  Securities,  but  not  without  the  Consent  of 
Mrs.  De  Manneville,  why,  settling  her  own  Property  on 
Marriage,  may  she  not  stipulate,  that  they  shall  not  call 
in  Money  without  her  Consent  in  Writing ;  and  if  that  is 
the  Contract,  what  Authority  has  a  Court  of  Eiquity  to 
strike  it  out  of  the  Settlement?  That  Stipulation  there- 
fore being  in  the  Settlement,  upon  the  general  Grouncj 
the  Bill  must  be  disn^issed  without  Costs. 


A  9  4  RlDGEj 
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LlXCOLK*8 

Ink  Hall. 
Feb.'^G,  RIDGE,  Ex  parte. 


what  he  re- 
quired for  Ma- 
nure, is  not  a 


A  Farmer,  np'HIS  Petition  was  presented  by  a  Bankrupt  to^  su<» 
making  Lime  J^  per5»ede  the  Commission,  on  the  Ground,  that  the 
rom  a  jme-  Petitioner  was  no^  a  Trader.  The  Affidavits  hi  support 
ked  bef  ^^  ^^^  Petition  stated,  that  for  upwards  of  fifteen  Yeary 
the  Commence-  previous  to  the  Comipission  the  Bankrupt  under  a  Lease 
nicnt  of  his  occupied  a  Farni ;  on  which  at  the  Time  he  entered  there 
Terra,  and  was  a  Lime-pit ;  which  had  been  opened  and  worked  by 
selling  the  Sur-  former  Occupiers;  that  after  he  so  entered  he  from  Time 
plus  beyond       ^^  Time  dug  up  the  Lime-stone,  and  converted  the  same 

into  Lime  with  Materials,  purchased  by  him  for  that 
Purpose,  using  Part  of  the  Lime  for  the  Purpose  of 
Trader  within  ro^n^rbg  his  Farm  ;  and  disposing  of  such  Quantities  of 
the  B;inkrMpt  ^^  Lame,  so  made  by  him,  as  were  not  wanted  for  the 
laws.  I^urposes  of  his  Farm,  to  other  Persons ;  and  that  he  di4 

not  seek  his  Livelihood  by  making  and  selling  Lime ;  nor 
did  he  take  the  Farm  for  that  Purpose ;  and  he  did  not 
exercise  or  carry  on  ^ny  Irade  or  Business  save  that  of 
a  Farmer* 


Mr.  Leach,  Mr.  Cullen,  and  Mr.  P,(irf^,  in  suppoft 
of  the  Petition. 


This  Case  fall?  within  the  Principle  of  Nemton  y.  Nof  • 
ton  (a),  lliis  is  not  the  Case  of  a  Person,  taking  At 
Lime  Rock  for  the  Purpose  of  Sale :  it  is  Part  of  his 
Farm  :  he  uses  the  Lime,  that  is  made  from  it,  to  manure 
his  Farm  ;  and  sells  the  remainder.  I'he  Question,  which 
has  been  the  Subject  of  much  Doubt,  whether  a  mere 

(aj  1  Co.  Bankrupt  L^ws,  57.  (Ed.  1804) 

Lime-burner 
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lime-buroer  is  a  Trader  within  the  Bankriipt  Laws,  does 
not  arise  here:  as  this  Petitioner  is  a  Fanner  selling  a 
surplus  Commodity :  nor  does  it  make  any  Differencei 
that  he  sells  that  Siifplus  to  any  one  indiscnminately. 

Sir  Samuel  Ri^millj/,  for  the  petitioning  Creditors,  ad-p 
piitted,  that  though  this  Case  never  had  been  decided  in 
Sp^cie^  it  fell  within  the  general  Rule ;  and  was  not  to  be 
^istinguidied  from  Sutton  v.  Weeiey(a),  and  the  other 
Cases  on  Brick*nudiing  find  AUum-works. 

The  Xord  Chancellor  said,  this  Case  could  not  be 
^tinguished:  and  thereforp  the  Commission  must  be 
superseded. 

'^Pie  Commission  was  superseded  with  Costs. 

(aj  7  East.  442. 


1813. 


RiDOE, 

Ex  partf. 


TREFUSIS  V.  CLINTON. 

AFTER  the  Sale  of  an  Estate  before  the  Master  the 
Biddings  were  opened ;  and,  the  Re-sale  having  pro- 
duced ifpwards  of  ^3000  more,  a  Motion  was  noAde  by 
the  Person,  who  had  opened  the  Biddings,  for  the  Re- 
turn of  his  Deposit^  and  a  Reference  to  the  Master  to  tax 
his  Costs,  incurred  in  opening  the  Biddings,  and  the  Re- 
sale, and  of  this  Application,  and  incidental  thereto,  as 
between  Solicitor  and  Client,  and  that,  when  taxed,  such 
Costs  may  be  directed  to  be  paid  by  the  Purchaser  out 
of  the  Purchase- money. 


1813. 

LiKcoLir'fl 

Inm  Hall. 

March  26. 

A  Re-salc  on 
opening  Bid- 
dings pro- 
ducing a  con- 
siderable In- 
crease of  Price 
no  Ground  for 
Costs  to  the 
Person,  who 
opened  the 
Biddings. 


Sir 


96e 
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Trefvsis 

Clintok. 


Sir  Samuel  Romillyy  in  support  of  the  Motion,  ok- 
servingy  that  the  Return  of  the  Deposit  was  of  course, 
claimed  the  Costs  on  the  Ground  of  the  Benefit  pro- 
duced by  opening  the  Biddings. 

Mr.  Heald  resisted  the  Motion. 

The  Lord  Chancellor,  grantmg  the  Motion,  so  far 
as  it  applied  to  the  Return  of  the  Deposit,  refused  it  as 
to  the  Costs,  as  contrary  to  the  Practice  (^a J. 


C(iJ  Bjghy  V.  M'Namara^ 

6  Ves,  466.    Earl  Macchs^ 

JUld  V.  Blake,    8  Ves.  214  ; 

but  where  the  Biddings  have 

been  opened  for  the  express 


Object  of  BencBl  to  the  Fa- 
mily, Costs  arc  allowed. 
Owen  V.  FoulkeSy  9  Vt$.  3-W. 
West  V.  Vincent y  12  Vcs,  6. 


1815. 

Lincoln's 

Inn  Hall« 

Feb.  26. 

In  proving  the 
Execution  of  a 
Devise  actual 
Signature  by 
the  Devisor  in 
the  Presence  of 
the  Three  sub- 
scribing Wit- 
nesses not  re- 
quired, if  he 
declares  it  to  be 
his  Will  before 
those,  who  did 
not  see  him 
sign;  and  sepa- 
rate A  ttesta- 
tion<i  suflTicient. 


WESTBEECH  v.  KENNEDY. 

IN  a  Suit,  instituted  for  the  Execution  of  the  Trusts  of 
the  Will  of  Joseph  Westbeech,  devising  real  Estate, 
a  Question  arose,  whether  the  Will  was  duly  executed  ac- 
cording to  the  Statute  of  Frauds  (a). 

Richard  Emmerson,  one  of  the  Three  subscribing 
Witnesses,  deposed,  that  the  Testator  produced  the  W3I, 
and  '<  did  in  the  Presence  and  Hearing  of  this  Deponent 
^'  seal  the  same  and  publish  and  declare  the  same  as  his 
^'  last  Will,*'  Henry  Dimock,  one  other  of  the  subscribiqg 
Witnesses  being  present ;  the  Deponent  not  recoUectiif 
with  Certainty,  whether  the  Testator  and  Henry  DtModt 


faj  Stat.  29  Ch.  2.  c.  3. 


did 
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did  sign  in  his  Presence ;  though  he  believed  their  Numes 
subscribed  to  be  of  their  Hand-wTiting. 

Henry  Dimock  deposed,  that  he  saw  the  Testator  duly 
sign,  seal  and  publish  his  Will ;  that  Richard  Emmerson 
was  present,  and  that  he  subscribed  bis  Nan^e  in  the  Pre- 
sence of  this  Deponent. 

Henry  Boys,  the  third  subscribing  Witness,  deposedj 
that  he  was  sent  for  to  be  a  Witness  to  the  Will  of  the 
Testator  :  that  upon  his  attending  the  Testator  did  pro- 
duce the  Will  to  "  this  Deponent,  and  request  him  to  be 
''  a  Witness  thereto ;  and  he  the  said  Joseph  Westbeech 
^^  did  also  at  the  same  Time  seal  the  said  produced  Paper- 
**  writing,  and  publish  and  declare  the  same  as  and  for  his 
''  last  Will  and  Testament  in  the  Presence  and  Hearing  of 
*^  him  this  Deponent :  but  the  said  Joseph  Westbeech  did 
**  not  sign  the  s^me  in  the  Presence  of  him  this  Deponent : 
'^  such  produced  Paper-writing  appearing  to  have  been 
**  signed  by  him  the  said  Joseph  Westbeech,  and  also  by 
*'  Henry  Dimock,  and  Richard  Emnierson,  whose  Names 
'^  now  appear  to  be  set  and  subscribed  to  the  said  pro- 
*'  duced  Paper-writing,  as  two  of  the  Witnesses  theretO| 
''  prior  to  this  Deponent's  attending  him  the  said  Joseph 
'*  Westbeech,  as  aforesaid," 


S6S 
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Westbeech 

•0. 


Sioys  also  stated,  that  he  believed  the  Hand-writing 
subscribed  to  b^  the  Testator's,  having  often  seen  him 
write ;  and  that,  when  he  this  Deponent  subscribed  hi^ 
Name  as  a  Witness,  no  other  Person  was  present. 

Sir  Samuel  RomUly,  aqd  Mr.  Parker,  for  the  Plam- 
fi£&,  contended,  that  it  was  not  necessary,  that  the  Three 
Witnesses  should  be  together  present  at  the  Execution  of 
|)ie  Willi  nor  that  they  should  see  the  Testator  sign,  if  he 

j3epognize4 


S64 
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WsSTBEtCR 
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r«eogiis3id  tlM  Signatara  u  his  ;^  relying  on  Lernaym  ▼. 

Stanley  (a)^   Jonu  ▼.  Lake  (b),    Wameford  ▼.  fVarm^ 

ford(c),    Smith  v.  Evans  (d).    Dormer  v.  Tkurland(e)f 

Gratftam  v«  Aikintim  (f),  and  Stonehoum  v.  Evelyn  (g). 

Mr.  Hart,  and  Mr«  Perry,  for  the  Defaidanti. 


TAe  Lord  Chancellok  made  the  Decree,  as  prayed. 


(aj  5  Lev,  f. 

fbj  t  Atk.  176.  (ia  Note) 
aod  2  Kftf.  455.  S.  C. 

("c^  2  Sir.  764. 

(dj  1  0^^.  313. 

('e;  2  P.  »  w<.  509. 

CfJ  2  Fff .  454. 

CgjS  P.  JVmi.25Z.  See  also 
Ellis  V.  Stmih,  1  Ki^.  jun.  1  !• 
W<^</^  V.  Grix,  8  F(M.  504. 


Cook  V.  fartme^  Free.  Cl« 
1 84.  ^aoa.   f  Ch.  Ca.  1Q9 
iSlirM  V.  Olaseoek,  Smtk,  6M. 
Cr^/ V.  Pdv^,  2  Am.  1 10^ 
Longford  v.  fjrrc,  1  P.  WW. 
740.   CeurUtm  v.  Gn^a,  I 
Burr.  549.    l^gil^  ▼.  Pfit/ 
Doug.  229.    Casfoa  v.  iMr, 
1   Bro.    Ch.    Ca.    99,  umI 
G rifle  V.  Grylc,  2  -4/it.  170*. 


1813. 
Lincoln's 
Ink  Hall, 

March  4. 

Legacy  of 
£50  for  a  Ring 
not  specific : 
therefore  car- 
rying Interest 
Mith  other 
pecuniary  Le- 
gacies. 


APREt;CE  V.  APREECE. 

QHVCKBUJiGH  Jshhy  Jpreeee  bequeathed  nato 
Robert  Farqahar,  and  his  Wife^  the  Sum  of  4Sfi 
each  for  a  Rbg. 

Under  the  usual  Direction  to  compute  Interest  on  luch 

of  the  Legacies  as  carried  Interest  the  Master  had  not 

allowed  any    Interest    on    Aese  Legacies,    conaideiiBg 

them  IB  the  Nature  of  ^cifie  Beqnestsj  and  amoondng 

to  the  same  as  if  die  Testator  bad  bequeathed  the  Ri^gi 

tiiemsai^Fea* 

A  Motion 
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A  Motion  was  made  for  Liberty  to  except  to  the 
Master's  Report  for  not  allowing  Interest  on  the  Two 
Legacies. 

Mr.  Agar  J  in  support  of  the  Motion,  contended^  that 
diere  was  no  Ground  for  considering  the  l^egacies  as 
specific:  and  therefore  Interest  must  be  computed  on 
them. 


365 
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Aprkecb 
Apreece. 


Mr.  Shadwell,  for  the  Defendant,  admitted,  that  he 
had  not  discovered  any  Authority  for  a  Distinction  be- 
tween a  L^cy  of  £50  for  a  Ring/  and  a  Legacy  of  £50 
simply. 

The  Lord  Chancellor  clearly  held,  that  diese  Le- 
gacies v»ere  not  specific  (a)  ;  and  that  the  Legatees  there* 
fore  were  entitled  to  Interest  within  the  Terms  of  the 
Decree. 


Ca)  Most  of  the  Coses  on 
specific  Legacies,  and  the 
Distinctions  upon  the  Sub- 
ject will  be  found  in  Mr. 
Ojs^s  Notes  to  Hint  on  v. 
Piwi*^  1  P.  IVms.  539,  and 
itMfer  V.  Wuger^  2  P.  Wms. 
3S8.     Mr,  Raithby'i  Note  to 


Brown  v.  Allen,  1  Vern.  31 ; 
Mr.  Sander/s  Notes  to  Purse 
V.  Snaplin,  1  jitk,  414,  and 
Mr.  Fonblanque*s  Note,  2 
Treat.  Eq.  369.  Sec  also 
Gillanme  v.  Adderley,  15 
Ve$,  384,  referring  to  the 
late  Cases. 


BISHTON 
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Lincoln's 

Inn  Hall, 

March  3.  14. 

16. 
An  Answer 
filed  is  a  suf)i- 
cient  Objection 
to  a  Motion  to 
extend  an  In- 
junction to  stay 
Trial  :buty  as 
the  Defendant 
submitted  to 
Exceptions, 
the  Order  was 
made :  an  in- 
sufficient An- 
swer being  no 
Answer. 


BISHTON  V.  BIRCH. 

THE  common  lojuDction  having^  been  obtained,  far 
want  of  Answer,  to  stay  Proceedings  at  Law,  the 
Plaintiff  moved,  that  the  Lijuoction  might  be  extended  to 
stay  Tiial,  on  Affidavit,  that  he  verily  believed  he  could 
not  with  safety  proceed  to  Trial,  until  the  Defendant 
should  have  put  in  his  Answer;  and  that  a  Discoveiy 
would  arise  out  of  the  Answer,  so  as  to  enable  him  to 
make  a  good  Defence  to  the  Action. 

Sir  Samuel  Romilly,  Mr.  Hartj  and  Mr.  Fisher,  in 
support  of  the  Motion. 

Mr.  Heald,  for  the  Defendant,  olgected,  that  the  An* 
swer  had  been  filed  that  Morning ;  and  produced  the  Six- 
Clerk's  Certificate. 


Sir  Samuel  Romilly,  in  Reply,  contended,  that  the 
Answer,  filed  since  the  Notice  served,  and  immediately 
before  the  Motion  was  made,  could  form  no  Objectioo ; 
the  Plaintiff  not  having  an  Opportunity  of  seeing,  whether 
it  was  a  sufficient  Answer ;  and  that  such  a  Practice,  per- 
mitting a  Defendant  to  defeat  the  Motion  by  an  Answer 
of  a  few  Lines,  extremely  insufficient,  foi  which  there  is 
no  Authority,  would  be  attended  with  great  Inc^mw- 
nience. 

7%e  Xor^  Chancellor  said,  he  would  inquire  into 
the  Practice. 

March  14.  l6.       Afterwards,  before  the  Motion  was  decided,  seven! 

Exceptions  were  filed ;  to  which  the  Defendant  imm»- 

*      « 

diately  submitted;  and  put  in  a  farther  Answer. 

'  Upon 


% 
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Upon  these  Facts  the  Motion  was  renewed ;  the  Plain- 
tiff insistingy  that  his  Right  to  have  the  [njunction  extended 
was  clear  by  the  Admission. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Fisher,  for 
the  Plaintiff^  insisted^  that  it  was  now  put  out  of  all 
Doubty  that  the  former  Answer  was  insufficient ;  and  an 
insufficient  Answer  is  always  considered  as  no  Answer. 

Mr.  Heald,  for  the  Defendant^  contended,  that  in  de- 
termining this  Motion  the  subsequent  Circumstances 
could  not  be  taken  into  the  Consideration. 


1815. 
BisHToir 

V. 

Birch. 


The  Lord  Chancellor  said,  that  the  Court,  being  in- 
formed of  the  Circumstances  relating  to  the  farther  An- 
swer, must  take  Notice  of  them,  and  give  them  their 
due  Weight  in  deciding  upon  the  Motion  to  extend  the 
Injunction ;  that  by  the  Practice  of  the  Court  the  Fact 
of  an  Answer  filed  was  a  sufficient  Objection  to  such  a 
]tf  otion :  but  the  Defendant  having  submitted  to  Excep- 
tions, and  put  in  a  farther  Answer,  and  an  insufficient 
Answer  being  no  Answer,  the  potion  must  now  be  de- 
cided, as  if  no  Answer  hs^d  been  put  in ;  and  therefore, 
the  Injunction  must  be  extended  to  stay  Trial. 


The  Order' was  made  accordingly  ("aj. 


THE 


{a^     Ex    Relatione,    Mr. 

Fisher,     The  following  Case 

was  produced  irom  the  Kr- 

gister*s  Book: 

The  Governor  and   Com- 
pany of  the  Royal  Ex- 
chavg£    assurakcs   v. 
Barker. 
Ulh      Dec,     1737.— The 


Plaintiffs  obtained  the  com- 
mon Injunction  to  stay  the 
Defendant's  Proceedings  at 
Law  until  Answer,  Clearance 
of  Contempt,  and  farther 
Order. 

3d  Feb.  1738.— The  De- 
fendant not  having  put  in  his 
Answer,  ttie  Plaintiffs  on  this 
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LlNCOLK^S 

Inn  Hall» 
March  17« 


THE  ATTORNfiY-qSENERAL  v.  f INCI*. 


NoUce  of  Mo.  rTpHE  Answer  having  been  filed  on  the  £8di  of  Aftfy, 

t'^^lff"*"  ^^^*'    *°^  ^  ^^^""^  Proceedings  having  taken 

\V    t   f  P  pla<^  i>^  ^6  Cause,  the  Defendants  obtained  the  usual 

secution  Order  on  die  £Oth  of  February,  to  dismiss  the  Bill  for 

Three  Terms  Want  of  Prosecution :  but  their  Clerk  in  Court  refused  to 

having  elapsed  procure  the  Six-Clerk's  Certificate ;  as  no  Note  had  beei 

after  Answer  given  to  the  Plaintiff  of  the  Intention  to  dismiss  the  BiD^ 

without  Re-  and    that,   dierefore,    it    M^as    contrary    to   the    Prto 

plication,  not  ^^^    ^    ^^  Ofli^       On  the    24th   of   February  lo 

e  ^*^i7  •  ^or  Order  was  made,  that  the  Defendant's  Cleric  in  Court 
the  Six-Clerks 


Certificate  on 

the  Motion,  if  Day,being  a  5(i/ttr(fay,inoved, 

produced  to       ^J**^  ^^®   Injunction    might 
Register,  when  extend  to  stay  Trial.     The 


the  Order  is 
drawn  up. 


Defendant's  Counsel  stated^ 
that  the  Answer  would  be 
put  in  on  Monday;  upon 
which  the  Court  did  l^ot 
make  any  Order. 

6th  Feb.  1738.— The  De- 
fendant's Answer  not  having 
been  put  in,  the  Plaintifis 
again  moved  the  Court  on 
this  Day  that  the  Injunction 
might  extend  to  stay  Trial ; 
which,  upon  heating  aa 
Affidavit  of  Notice  of  Mo* 
tion  to  the  Defendant  readi 
was  ordered  accord  ingly.-^ 
Reg.  Lib.  B.  1738.  Fo,  169. 

12th  Feb.  1738.--^The  De- 
fendant having    put  in  his 


Answer,  applied  to  the  Cosii 
this  Day  to  dischai^  tlie 
Order  of  the6th  Februarffti^ 
tending  the  Injunction  to  stsjf 
Trial;  and  the  Court  npos 
hearing  Counsel  for  the  Fltin- 
tiffs  and  the  Defendant's  An- 
swer  reaJ,  ordered  the  In- 
junction to  extend  to  stay 
Trial  to  be  discharged.— 
Reg.  Lib.  B.  1738.  Fa.  2U. 

13th  Mar.  1738.— Fnwi  . 
the  Register's  Minute  Bool 
it  appears  tohave  been  ststad 
to  the  Court;  that  Excop- 
tions  were  taken  to  the  As* 
swer:  but  the  Exceptiont 
were  afterwards  on  the  PUnn 
tiff's  Motion  withdrawn  Off 
Payment  of  Costs. 

shooU 
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ihould   procure  the  Certificate:   but,  before  if  was  ob- 
tained^ on  the  25th  of  February  a  Replication  was  filed. 

A  Motion  was  made  by  the  Defendants,  that  the  Re- 
plication may  be  withdrawn^  and  the  Bill  dismissed  with 
Costs  for  want  of  Ph>8ecution  as  of  the  20th  of  February; 
and  that  the  Relators,  or  the  Defendants  Clerk  in  Courts 
may  pay  die  Costs. 


SQ9    . 
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The 

Attornkif- 

Genjsral 

Finch. 


Sir  Samuel  Romilly,  and  Mr.  Beames,  in  support  of 
the  Motion. 


That  Riue  of  Practice,  which  entitles  a  Defendant  to 
dismiss  the  Bill,  if  Three  Terms  have  elapsed  without 
any  Step  taken  by  the  Plaintiff  ("ii^^  cannot  now  be  dis- 
puted ;  and  few  Rules  have  a  more  salutary  Effect  by 
limiting  the  Period  of  vexatious  Delay.  The  Question  is, 
^vbether  the  DefendantSi  being  widiin  the  Terms  of  ihfi 
general  Rule,  and  having  obtained  the  Order  to  dismiss, 
ahall  be  detained  in  Court  by  a  Replication,  filed  after 
that  Order  was  obtained.  The  Bill  was  virtually  out  of 
Court  the  Moment  the  Order  was  pronounced;  the 
Order  being  the  efficient  Proceeding  ^  and  the  Act  of 
drawing  it  up  being  merely  for  the  Purpose  of  recording 
it,  and  ^ving  Authority  for  the  subsequent  Proceedings 
for  Costs.  This  k  confirmed  by  the  Manner,  in  which 
the  Books  of  Practice  speak  of  the  different  Modes  of 
meeting  a  Motion  to  dismiss ;  which  are  Three :  filing  a 
Replication,  movir^  to  amend,  and  undertaking  to  speed 
the  Cause  (bf.    It  is  true,  this  Order  was  obtained  in  the 

{aj  1  Prax.  Aim.  84.  Pract2i6.  Neioland'sTtact. 
2    Harrison's    Pract   605.      106. 

Pract.  Reg.  178.     Turner's         (h)  NewlancTs  TtkcU  107. 

109. 

Vol.  I*  Bb  present 
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The 
Attoenet- 

OsVEEAt. 
FlVCR. 
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•present  Case  without  producing  the  Six-Clerk*8  Ceruft- 
cate:  but  by  the  modern  Practice  that  is  unnecessary, 
when  the  Motion' is  made;  and  it  is  sufficient^  if  the  Cer- 
tificate is  produced  to  tlie  Register,  before  the  Order  is 
drawn  up ;  although  not  obtained,  when  the  Order  was 
made;  as  decided  by  your  Lordsliip  after  mature  Coo- 
sideration  in  Wills  v.  Pugh(a),  followed  by  M* Mohan  v. 
Sisson  (b). 


Mr.  Johnson^  for  the  Relators. 

The  Lord  Chancellor  declared,  that  the  Practice 
does  not  require  a  Defendant  to  hand  over  to  the  Plaintiff 
'i  Note  of  liis  Intention  to  dismiss  the  Bill;  that  the 
Courtesy,  as  it  is  termed,  among  the  Clerks  in  Court>b 
iiot  wholesome;  being  in  direct  Opposition  to  agenersi 
Kule  of  Practice,  laid  down  by  the  Court  Cc J;  that  4e 
Practice  to  move  without  producing  the  Certificate,  is 
establidied  in  the  Two  Cases  cited :  the  Defendant  moring 
DO  his  Title  to  have  that  Certificate ;  and  producing  it, 
when  the  Order  is  to  be  draviii  up :  a  Practice  too  long 
settled  to  be  now  altered:  that,  the  Defendants  there- 
fore having  a  clear  Right  to  the  Certificate  in  this  In- 
Mance,  this  AppliciEition  must  be  granted  with  Costs,  to  be 
paid  by  the  Relators. 

Afterwards,  upon  the  Suggestion,  that  the  Omission  to 
^e  the  Replication  was  u  mere  Slip,  it  was  ordered,  that 
the  Replication  should  not  be  withdrawn ;  but  the  Infor- 
lluition  wa6  i^tained,  the  Relators  paying  all  die  Costa. 

(a)  10  Ves.  403.  (c)   Jackson    ▼.  Pumeflj 

(h)  12  Ves.  4/SS.    Browne      l6  Fes.  204,    and  the  Re- 
>.  Pyne^  Ante,  310*  fcrences  in  the  Note  fO* 
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1813. 

LlNCOLN^S 

Inn  Hall. 
DICK  V.  SWiNTON.  March  30. 

April  \  5. 

IN  March f   1804>  the  Defendant^  ad   Captain  of  an    Writof  iV'e 
East-India  Merchant  Ship,  and  William  Dick,  as  exeat  Regno 
Purser,  being  about  to  sail  to  the  East  Indies,  agreed  to  discharged 
be  jointly  interested  in  the  trading  Adventures,  Freight,  ^^^  ^^*^'  * 
Tonnage,   Passage  Money,   and  Profits,  to  which  they  having  issued 
would  be  entitled,    as  Captain  and  Purser,   during  the  ^    .  .      #. 
Voyage,  in   the  Proportions  of  Four-fifths  to   Swinton,  East-India 
and  One-fifth  to  Dick.     In  April,    1306,    Dick  died  si^jp^  ^^en 
intestate,  and  unmarried;    A  JSiU,  filed  by  bis  Admini-  just  sailing  for 
strators,  prayed  an  Account  and  the  Writ  of  Ne  £xeat  India  after  a 
Megao ;  and  the  Motiop  for  the  Writ  was  supported  by  cousidcrabie 
an  AflBdavit,  that  the  Defendant  was  at  the  Decease  of  Residence  in 
WiUiam  J)ick  indebted  to  him  in  the  Sum  of  i'lOOO  at  ^*^  Country, 
least,  on  account  of  the  Monies,  received   by  the  De- 
fendant  in   respect   of   the  Adventure,  &c.    stating  the 
Belief  of  the  Deponent,  that  the  Defendant  was  about  to 
leave  England,  anfl  to  proceed  to  the   East  Indies,  or 
some   other    Parts    beyond    die  Seas,   being  appointed 
Captain  of  tlie  Carnatic  East-India-Man ;  and  was  pre* 
puling  to  sail  in  a  few  Days. 

Mr.  Sidebottom,  in  support  of  the  Motion. 

The  Lord  CHANCELXiOR  inquired  as  to  the  Nature  of 
the  Trade ; .  whether  it  was  a  legal  Trade;  and  whether  the 
Dealings  were  such  as  were  allowed  to  be  carried  on  by 
the  East-India  Company  ;  requiring  the  Deponent  to  add 
to  the  Affidavit,  that  the  Dealings  and  Transactions  were^ 
15  he  believes,  legal. 

BbS  The 
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18I3.  Hie  Affidavit  was  accordingly  amended;  stadng  farAer 


Dick 

V. 


the  Belief  of  the  Deponent,  that  the  Trade,  so  agreed  tx> 

be  carried  on  by  William  Dick  and  the  Defendant,  and 

SwiNTQNw      which  was  afterwards  so  carried  on  by  them,  was  a  legal 

Trade,  and  not  prohibited  by  the  Laws  of  this  Country, 
or  die  Charters  or  Regulations  of  the  East  India  Com- 
pany. Upon  that  Affidavit  the  Lord  Chancellor  granted 
the  Writ ;  ottering  it  to  be  indorsed  for  ^1000. 


^prUlS,  A  Motion  was  made  to  'discharge  the  Writ  of  -Ne  exM 

Regno  under  the  Circumstances,  stated  by  the  Answer ; 
that  the  Account  had  been  settled  by  a  common  Agent; 
leaving  a  Balance  against  the  Defendant  of  e£d91 ;  snd, 
the  Defendant  having  been  seVenJ  Months  in  England,  die 
Bill  was  filed,  and  the  Writ  obtained,  just  as  he  vras  sail- 
ing frdm  the  River  as  Captain  of  an  India  Ship  in  the 
usual  Course.  The  Ship  being  at  Gravesend,  he  6b^ 
tained  Leave  from  the  East  India  Company  to  permit 
another  Captain  to  navigate  her  to  Portsmouth;  and  com- 
ing to  Town,-  put  in  his  Answer ;  submitting  to  pay  mto 
Court  the  Balance  of  «£391. 

'  Sir  Safnuel  RomiU^,  and  Mr.  Cooke,  in  support  of  die 
j>  lotion,  observing,  that  this  Writ  is  a  most  powerful  In- 
strument, contended,  that  such  an  Application  of  it  was 
an  Abuse,  that  ought  to  be  marked  with  Costs :  the  De- 
fendant having  been  so  long  in  this  Country  without  toy 
Attempt  to  enforce  this  Demand  until  the  Instant  of  Ins 
Departure  in  the  usual  Course  as  Captain  of  an  India-' 
man ;  when  it  was  notorious,  that  he  could  not  be  de- 
tained without  absolute  Ruin ;  and  must  therefore  sob- 
niit  to  the  Terms  imposed ;  and  farther  insisting,  that  this 
Writ  was  improperly  applied  to  such  a  departure  from 
this  Country  for  a  teuiporary  Purpose  without  a  Vie# 
to  permanent  Residence  abroad. 

Mr. 
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Mr.  Hart,  for  the  Plaintiib^  maintained  their  Right  to  1813. 

diis  Writ  upon  the  Affidavit  of  an  equitable  Debt,  and  ^"^^^^ 

their  Belief,  that  the  Defendant  was  leaving  the  Country. 


SMriNToy. 


The  Lord  Chancellor. 
I  quite  agree,  that  this  Writ  is  a  most  powerful  Instru* 

ment;  and  I  never  apply  it  without  Apprehension.     This  Writ  of  JVe 

Court  has  made  Use  of  this  great  prerogative  Writ  for  the  exeat  Regno,  a 

Pctrpose  of  holding  a  Man  to  what  is  called  equitable  gf^t  preroga* 

Bail.    Upon  this  Application  I  have  no  Doubt ;  having  ^'^®  ^^"^>  *P* 

frequently  observed  the  Difference  in  the  Practice  of  the  P^*^  ^®*® 
Courts  of  Ktng*s  Bench  and  Common  Pleas,,    In  the       ?  , ,  -^., 
King^s  Bench,  if  a  PljaintifF  swore  to  pny  Debt,  however 

large  the  Amount,    the  Defendant  was  arrested ;    and  Practice  of 

obliged  to  find  Bail  for  that  Sum.    I  believe,  they  have  ^^^  ^^^^^  ^^ 

lately  altered  that  Practice :  but  the  Court  of  Common  J^^'«^/'^^« 

Pleas,  when  1  vi^as  Chief  Justice,  always  entered  into  the  a^\    •. 

Propriety  of  the  Affidavit;  and  reduced  the  Bail  accord-  ijo|j[  ^^  g^j 

ingly.     So  this  Writ  has  been  modelled  upon  the  View,  reducing 

which  the  Court  has  taken  npon  ike  Answer  as  to  the  the  Bail  ac- 

Sum,  for  which  the  Defendant  ought  to  be  held  to  Bail,     cordingly, 

lately  adopte4 

This  Writ  has  bsued  under  these  Circumstances :  a  De^    J  1^  *  y^"^^ 
mand  arising  several  Years  ago :  the  Account  settled  by  a   ^     l 
common  Agent :  that  Settlement  leaving  a  Balance  of  «£391 
to  be  paid  by.  the  t)efendant,  known  to  be  the  Captain  of 
an  India  Ship,  and  the  Time  of  her  sailing  known ;  and 
no  Reason  appears,  why  this  Writ  should  not  have  issued,  • 
fo  that  the  Answer  might  have  been  put  in,  and  the  Thing 
settled,  long  ago.    In  such  a  Case  it  is  extremely  reason- 
able, that  the  Defendant  should  be  discharged,  paying  into 
Court  the  Balance  of  <£391>  deducting  the  Costs  he  has 
been  put  to.     Let  him  pay  in  that  Sum  with  Liberty  to  * 
^pply  for  the  Costs,  when  taxed  (a)^ 

(a)  Sec  the  brief  View  of  the  Writ  of  Ne  exeat  Regno  by 
Mr.  Pemf0* 

B  b  3  HOWARO 
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1813, 
Apnl  23.  HOWARD  V.  BRAITHWAITE. 

Ante^  p.  202. 

Anissaedi-  TN  this  Caus^faj.the  Lord  Chancellor  again  wfnt' 
lected.  Liberty  J[  through  the  Circumstances ;  and,  repeating  the  Opimon 
lor  each  i*arqr  jj^  y^^^  formerly  expressed,  declared,  thsit  the  Court  could 
th  f  s^  "^^  decree  a  specific  Performance ;  hut  would  direct  an 
without  Gon*  ^ss^^it  ^  ^^  Plaintiffs  chose  to  take  it,  whether  the  De? 
sent.  fendant's  Solicitor  was  lawfully  authorized  to  ngn  the 

Agreement;  thoi^h,  the  Plaintiff's  Solicitor  b^ng  dea^ 
apd  Ashton,  it  was  suc^  UQt  to  be  found,  ^e  Flam* 
tiffs  would  tiy  it  with  great  Disadvantage;  that,  if  the 
Plaintiffs  would  not  tiy  it,  the  Bill  must  be  dismissed:, 
but  the  Court  would  never  give  Coats  in  such  a  Case. 

.  Mr.  Leach,  for  the  Plaintiffs,  accepted  the  Offer  of  aa  . 
Issue ;.  and  proposed,  that  each  Party  should  have  liberty  ^ 
ta  coL^ne  the  other  a|i  a  Witness. 

«  « * 

7%e  Lord  Chancellor  said,  that  was  a  very  im- 
portani  Co^derajtk)i^;  «iad  eos^  not  t^  without  Con* 
sent. 

The  Decree  was  pnuiouBced  acpordiogly  (at  an  I«K; 
viitboiit  that  Direction. 

((0  Reported,  ante,  p.  ?oa. 
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Rolls. 
1812, 
WINCH  t.  WINCHESTER.  jp/c.  18. 

IN  December,  1809,  the  Plaintiffs,  as  Trustees  under  a    Purchaser  not 
Deed,  executed  by  Edward  Jewhurtif  put  up  to  Sale  entitled  to  an 
by   Auction  an   Estate  described  by  the   Particular  as  Abatement  for 
"  containing  by  Estimation  Forty-one  Acres,  be  the  same  *  *^"^>cncy  in 
''  more  or  less/'  and  as  being  in  the  Occupation  of  Ed-  p  .  ' 

ward  Jewhurst.    At  the  Sale  John  Ji/erst,  as  the  Agent  scribing  the 
of  the  Defendant,  became  the  Purchaser ;  and  signed  an  Estate   as  con- 
Agreement  for  that  Purpose ;  and  shortly  after  the  Sale  taiuing  by  £s- 
entered  into  Possession.    The  Bill  prayed  a  specific  Per-  limation  Forty- 
formance.  ^ne  Acres,  be 

the  san)e  more 

The  Defendant  by  his  Answer  stated,  that  he  was  in*  ^^ 

duced  to  purchase  under  the  Impression,  that  the  Farm  ,  cvL^ 

contained  the  particular  Quantity  of  htind  alleged ;  that  his  claialion   b 

Agent  previously  to  the  Sale  had  been*  informed  by  Jew^  the  Auctioneer 

hurst,   in  answer  to  an  Inquiry,  that  the.Estate  consisted  at  the  Sale^ 

of  Forty-one  Acres ;  and  had  at  the  Sale  and  previously  t6  warranting  the 

its  commencing  publicly  asked  the  Auctioneer,  what  Quan-  Q^***^^y>  ^^ 

tity  he  sold  the  Farm  for ;  who  replied, ''  Forty-one  Acres ;''  ^^'^^^  '"^  ^ 
adding  '^  if  the  Purchaser  does  not  like  to  take  it  so,  it         -f:    p 

"  shall  be  measured :  and  if  it  proves  more,  the  Excess  formance   on 

*^  must  be  paid  for ;  if  less,  an  Abatement  shall  be  made/'  the  Ground  of 

The  Answer  farther  stated,  that  the  Land  had  been  since  Fraud ;  not  to 

measured,  and  amounted  only  to  between  Thirty-five  and  t^uforr e  Hcr- 

Thirty-six  Acres ;  but  the  Defendant  submitted  to  perform  f^^"***^^* 
the  Agreement,  having  an  Abatement  for  the  Quantity  of 
Land  deficient. 

Sir  Samuel  Ramillj/,  and  Mr.  Newland,  for  the  Plain- 
tiffs, insisted,  that  a  specific  Performance  must  under  the 
Circumstances  be  decreed;  and  mentioned  Higginson  v. 

B  b  4  Cloues 
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1812.  Clowes  (a),  as  an  Authority,  that  parol  Evidence  of  De- 

clarations by  the  Auctioneer  cannot  be  read  to  es[Jain  the 
Particular  of  Sale. 


WlNCff 

V. 

Winchester. 


Mr.  Ilart,  and  Mr.  Grimtcood,  for  the  Defj^ndant. 


The  Master  of  the  Rolls. 
This  Bill  seeks  to  compel  tlie  Defendant  specifically  t^ 
perform  an  Agreement,  into  which  he  entered  for  the 
jPurchase  of  an  Estate,  wliicb  had  belonged  to  Jewhursi; 
yirho  conveyed  to  the  Plaintiffs,  on  Trust  to  sell  for  the 
Payment  of  his  Debts.  The  Plaintiffs,  as  Trustees,  put  the 
Estate  up  to  Sale  by  Auction  in  I8O9.    The  Defendant 
through  his  Father-in-law  Ayerst  was  the  Purchaser ;  who 
signed  the  Agreement  on  the  Particiilar.    The  Descrip- 
tion of  the  Estate  in  the  Particular  represents  it  as  coor 
taining  by  Estimation  Forty-one,  Acres  be  die  same  more 
or  less.    The  only  Ojbjection  made  i^,  that  the  Estate 
does  not  contain  Forty-one  Acres ;  but  upon  Measure- 
ment  appears  to  be  less  than  that  Quantity  by  Five  Acres 
and  a  Fraction :  the  Defendant  insisting  upon  an  Abate 
ment  out  of  the  Purcliase-n)oney  for  this  Difference ;  first, 
upon  the  Specification  of  Quantity  in  the  Particular ;  next 
upon  the  Ground  of  a  Representation,  or  Warranty,  ver- 
bally given  by -the  Auctioneer  at  the  Time  of  the  Sale. 

As  to  the  First,  the  Effect  of  the  Words  ''  more  or  less,"  added 

Effect  of  the       to  the  Statement  of  Quantity,  has  never  been  yet  abio- 

Words  "  be  the  lutely  fixed  by  Decisionfij ;  being  considered,  sometimes 

same  more      ^^  extending  only  to  coyer  a  small  Difference,  the  one 
or  less*'  in  &. 
p     .     .       ^      Way,  or  the  other ;  sometimes,  as  leaving  the  Quantity 

Sale  Qv<ne       ^Itogedier  uncertain,  and  throwing  upon  the  Purchaser  tlie 

(a)  15  F«.  516;  and  sec  (h) II ill \\  Buckley,  17 1'^- 

Clowes  v.  Iligginsonj  Po6t.         39^, 

Nccessitjf 
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Necessity  of  satisfying  himself  with  regard  to  it.    In  thia  1812. 

Instance  the  Description  is  rendered  still  piore  loose  liy  the        ,  ^^""^  . 

Addition  of  the  Words  '^  by  Estimation."    T^e  estimated 

Extent  of  Ground  frequently  proves  quite  different  fron^  Wxkchmtsk. 

its  Contents  by  actual  Measurement,    it  eannot  be  con-f 

tended^  that  the  Terms  ''  estimated"  and  '^  measured"  have 

the  same  Meaning.    If  a  Man  were  told^  that  a  Piece  of 

Land  was  never  measured,  but  is  estimated  to  contain 

Forty-one  Acres,  would  diat  Representation  be  falsified 

by  shewing,  that,  when  measured,  it  did  not  contam  the 

specified  Number  of  Acres  ?    The  only  Contradiction  to 

that  Proposition  would  be,  that  it  had  not  been  estimated 

to  contain  so  much. 

Supposing,  that  the  Vendors  knew  the  true  Quantity,  it 
would  be  a  different  Question,  whether  by  the  Use  of  such 
Phrases  they  could  be  protected  from  the  ObligaUon  to 
make  it  good.  Some  Attempt  was  made  to  afiiect  them 
with  such  Knowledge  through  the  Medium  of  Jew^ 
hurst;  who,  according  to  the  Testimony  of  one  tioakes, 
when  a  Valuation  of  the  Lands  in  the  Parish  was  making 
by  Direction  of  the  Parishioners,  stated  to  the  Valuers  the 
Contents  of  his  Farm,  as  amounting  only  to  Twenty-nroe 
Acres,  exclusive  of  fledges.  Roads,  and  Waste ;  and  said, 
the  Map  Account  was  Thirty-six  Acres ;  and  then  one 
Springet  deposes,  that  Two  or  Three  Days  before  the 
Sale  Jewkurst  walked  over  the  Farm  with  l;im ;  and  spe- 
cified the  Contents  of  the  different  Fields;  which,  being 
added  together,  amounted  to  Forty-one  Acres. 

What  Jewhursfs  own  Knowledge,  or  Belief,  was  upon 
this  Subject  is  not  ascertained.  He  may  as  well  be  sup- 
posed to  have  purposely  under-stated  the  Quantity  on  the 
one  Occasion  as  to  have  over-stated  it  on  the  other ;  but, 
be  that  as  it  may,  it  is  not  shewn,  lliat  the  Plaintifis  knew 
any  lliing  of  either  Statement.     It  does  not  appear,  that 

Jewhurst 


•  , 


k 


I 

j  -ITS 

!  J  812.  Jnrf-urfl  was  emplcred  br  tb«n  t>  sbnr.  or 

WivcH        I^nds:  or  «-&s  in  asj  way  their  .Vrest.     TIktm  Acre* 
V.  ''^^re  not  bound  bv  anj  Represf-riiatioo  of  hjs:  wai,  poSfiis 

WivcBxsTSK.    Fraud,  as  it  mnsC  be  put,  out  of  the  Qnestiaii,  I  do  art 

conceive,  that  the  Defendant  b  entitled  to  an  Afaatenrt 
out  of  the  Pufchase-monej  for  the  Defickocy  of  Qnntilj. 

The  Question  then  is  as  to  the  AdnuaabStr,  and  Kit 
as  to  the  Sufficiency,  of  the  Evidence  of  ti»  Awtinfg'i 
Declaration  at  the  Sale.  The  Defendant  no,  Jfiri, 
his  Agent,  distinctly  inquired  of  die  Auctkwecr,  far  «hl 
Quantity  he  sold  the  Farm ;  and  the  AnctioBeer  wmrnttd 
^'  we  sell  it  for  Forty-one  Acres :  but,  if  the  Pmdkmi 
'*  does  not  like  to  take  it  so,  it  shall  be  meaaorcd ;  aBd,  il 
"  it  prorea  more,  the  Excess  must  be  paid  for:  if  Ica^A 
**  Abatement  shall  be  made.*' 

As  to  the  Admissibility  of  the  Evidence,  it  must  depod 
upon  the  Purpose,  for  which  it  is  produced.  If  the  De- 
fendant insists,  that,  tlie  Evidence  being  reoei¥ed|,  he  vifl 
be  entitled  to  have  the  Contract  performed  vith  an  AhtUb^ 
mcnt  of  the  Price,  I  think  it  not  admissible  for  that  Pv- 
pose ;  as  the  Court  cannot  execute  in  his  Favor  a  vnitttB 
Agreement  with  a  Variation  introduced  by  parol  TeHh 
niony :  but,  if  he  says,  he  was  deceived  by  this  Represa- 
latiun,  aud  therefore  was  induced  by  Fraud  to  enter  ialo 
the  Cdntract,  and  offers  the  Evidence  for  the  Purpose  of 
getting  rid  of  such  Contract  altogether,  for  that  PurpooSil 
think,  it  may  be  received;  as,  if  such  a  Dedaratioo  wv 
made  by  the  Auctioneer,  it  would  undoubtedly  be  frandu" 
h:iit  and  unfair  in  the  Plaintiffs  to  insist  upon  the  Eiecn* 
tion  of  the  Contract,  not  giving  the  Defendant,  the  Be- 
nefit of  that  Declaration  (a). 

(a)  The  Marquis  of  Town-      l6.5,    and     the    Rcferenc«. 
Khcttd  V. Stangroonifi  Ves, 328.      Cioues  v.  Higginson ,  Pott* 
Raimbottom  v.  Gusdtn,  Ante, 
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With  regard  to  the  Evidence  itself,  Three  Witnesse*  1812. 

depose  positively  to  the  Declaration,   as  made  by   the        Wt«cii 
Auctioneer  in  the  Terms  IJiave  mentioned:  Two,  of  the  ^^ 

Name  of  Springeif  do  not  recollect,  that  it  was  preceded  Wivcbirtsb# 
by  any  Inq[uiiy  from  any  Person :  but  Ayerst  says^  it  was 
nn  Answer,  made  to  an  Inquiry  by  him  m  the  Hearing  of 
all  the  Persons  present ;  and  Two  of  the  Plaintiffs,  he 
says,  were  present,  and  did  not  contradict  the  Auctioneer. 
On  the  other  Hand,  the  Auctioneer,  being  examined,  does' 
not  in  plain  and  explicit  Terms  deny  such  Declaration ; 
but  says,  he  did  not  make  any  Declaration  contradictory 
to  the  Representation  by  the  Particular;  and  that  he  was 
not  autfaoiized   to  make  the   Declaration,  specified  by 
Ayerst f  and  stated  in  the  Answer ;  not,  that  he  did  Hot* 
make  a  Declaration  in  those  Words.    That  Declaration  is 
therefore  made  out  sufficiently  by  the  Evidence. 

It  is' said  for  the  Plaintiffs,  that,  at  most,  this  gives  an 
Qpdon  to  the  Defendant  either  to  take  the  Land  as 
Forty-one  Acres,  or  to  have  it  measured :  and  that  by 
taking  Possession,  and  beginning  to  cultivate  the  Land, 
|ie  waived  that  Option,  and  consented  to  take  it  as  Forty- 
one  Acres :  but,  if  the  parol  Evidence  is  to  be  taken  as 
the  Rule,  the  Defendant  was  to  have  the  Land,  be  the 
Quantity  what  it  nught:  the  Measurement  was  material 
only  to  ascertain  the  Price ;  and  therefore  was  in  Time^ 
if  before  tfie  Payment  Several  Observations  were  made 
upon  the  Inconsistency  of  the  Defendant's  Conduct  on 
the  Supposition,  that  die  Payment  was  to  be  by  Measure* 
inent :  if  so,  the  measuring  was  as  much  of  course  as  the 
valuing  of  the  Timber,  or  the  Stock ;  ^nd  yet  no  Propo- 
sition came  from  the  Defendant  for  Measurement ;  and 
ft  was  by  mere  Accident,  that,  the  Persons,  who '  were 
to  value  the  Timber,  not  being  able  to  agree  upon  the 
Yaluis  of  a  Copse-wQod  in  one  Field,  and  having  diat 

measured. 
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IS  12.         measured,  Ayerst  said,  as  they  were  measuring  Part,  tbqr 
J^"^^^  might    as   well    measure    die   whole.     The    Defendant 

thought  so  little  of  measuring  the  Land,  that  he  ap-^ 
WiKCBESTEA.  Pointed  a  Day  for  finally  settling  the  Business ;  not  know- 
ing, that  any  Measurement  had  taken  place ;  and  at  that 
Meeting  he  was  informed  by  jiyerU  of  the  Measurement 
and  die  Result.  Upon  that  a  long  Negotiation  and  Corre- 
spondence took  place,  and  several  Meetings ;  and  at  none 
of  d)em  did  the  Defendant  insist  upon  this  parol  Declam- 
tioh,  supposed  to  have  been  made  at  the  Auction :  wbema 
the  Objection  was  plain :  no  Matter,  what  the  Condi*: 
tions  of  Sale  import :  the  Auctioneer  did  say  distinctly,- 
that  the  Land  was  to  be  measured,  and  to  be  paid  for 
accordii^ly. 

These  Circumstances  throw  a  Degree  of  Doubt  upon 
the  Evidence;   but   are    not    sufficient  to    impeach    its 
Veracity,  particularly  in  the  Absence  of  a.  plain  Denial 
by  the  Auctioneer  himself;  and  with  this  Circumstance, 
that  a  Witness  represents  the  Auctioneer  to  have  said,. at 
a  subsequent  Period,  that  he  did  sell  at  Forty-«)ne  Acres;, 
and,  if  it  turned  out  less,  there  should  be  an  Abatement 
The  Answer   therefore  asserting,  diat  such    Declaration 
was  made  at  the  Sale,  is  sufficiendy  made  out;  and  con* 
sequendy  the  Defendant  cannot  be  compelled  to  take  the 
Land  vrithout  an  Abatement.    Jf  he  will  not  take  i^  tht 
Bill  must  be  dismissed ;  but  without  Costs ;  as  the  De* 
fence  is  one,  to  which  be  did  not  resort  until  after  the 
^sdtution  of  die  Si|it. 
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BOYD  V.  HEINZELMAN.  March  3i. 

April  2. 

ON  the  28th  of  January  the  Defendants>  having  put    Suggestion^ 

in  their  Answer,  obtained  an  Order,  that  the  Plain-  that  the  De- 

tiffs  should  elect,  whether  they  would  proceed  at  Law  Pendant  is 

or  in  this  Court;  on  the  AUegation,  that  the  Plaintife  ^9ubly  vexed 

prosecuted  the  Defendants  at  Law,  and  in  this  Court  for  7   .^^  '  ^^. 

one  and  the  same  Matter,  whereby  they  were  doubly  »       /    , 

vexed  (a).  tame  Matter, 

ascertained  by 
A  Motion  was  made  by  the  Plaintiffs  to  discharge  that  Reference  to 
Order  with  Costs  for  Irregularity;  as  obtained  on  a  false  ^^®  Master. 
Allegation  (b). 


Mr.  Leach,  and  Mr.  Shadwell,  in  support  of  the  Mo- 
tion, contended,  that  this  Order  was  obtaine4  upon  k  false 
Allegation ;  and  the  Plaintiffs,  being,  as  in  the  Case  of  a 
Mor^^age^cJ,  entitled  to  proceed  botli  at  Law  and  in 
iSquity,  could  not  be  put  to  Election;  that,  having  Bills 
of  Exchange,  they  were  at  liberty  to  proceed  on  those 
Bills  at  Law,  and  to  come  into  this  Court  to  establish 
dieir  lien  on  the  Goods,  consigned  to  the  Defendants  to 
answer  the  Debt :  a  collateral  Security  not  having  the 
£ffect  of  releasing  the  personal  Remedy. 

Sir  Samuel  Romilly,  for  the  Defendants,  insisted,  diat 
it  was   of  course  to  put  a  Party  to  elect;  and  if  he 

("a J  See  Jones    v.    Earl  (c)  See  Lystcr  v.  Dolland, 

Stajford,  3  P.  Wms.  90,  and  1  Ves.  jun.  431.     Booth  v. 

Kote  (hj  as  to  this  Practice.  Booths  2  Atk.  342. 

(b)  BuUen*  v.  Bittcher,  2 


\ 
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1813.  objects,  the  usual  Practice  is  a  Reference  to  the  Master; 

that  this  bears  no  Resemblance  to  a  Mortgage;  h&Dg 
a  personal  Demand  in  Equity,  and  a  personal  Demand 

Hbikzelman.  ^^  ^^*  ^  Suit  and  an  Action  for  one  and  the  same 

Matter. 

The  Lard  Chancellob. 

The  only  Question  is,  whether  the  Court  is  in  Ae 
Habit  itself  of  looldi^  into  the  Matter,  to  see,  whether 
the  Suggestion  is  false,  or  of  sencBng  it  to  die  Master  to 
ascertain  the  Fact.  As  far  as  my  own  Experience  goei^ 
when  an  Order,  proceeding  upon  such  a  Suggestion,  is 
questioned,  the  Court  does  not  take  upon  itself  to  en- 
minc  it,  but  sends  it  to  the  Master ;  and  the  Princtpk 
of  that  Proceeding  is,  that,  though  the  Fact  may  be  some- 
times a  very  simple  one,  it  is  often  very  com[£csAed; 
and,  if  the  Court  were  to  examine  it  jp.  the  one  Case,  it 
must  in  the  odier ;  and  there  would  be  no  End  to  (fas 
Inconvenience. 

Mr.  Leachf  mentioned  the  Case  of  Mouseky  v.  Bch 
Ttett,  from  the  R^Uter^s  Book. 

The  XfOrJ  Chancellor,  havii^  read  the  Note,  nif 
that  was  the  Course ;  and  the  Order  might  be  made  cob- 
formably  to  it. 

■ 

The  Order  was  accordingly  made  in  the  Tenm  d 
Mouseley  v.  Basnett  (a). 

(a)  Mousle}/  v.  Basnett ^  23d  inst.     suggesting,    that  4e 

Feb.  1790.--Reg.  Lib.  B.  Plaintiff  prosecuted  the  D^ 

1789,  Fo.  212.  fendant  both  at  Law  andii 

BytheOrder,  reciting,  that  this  Court  for  one  and  the 

by  an  Order  made  in   this  saine    Matter,'   whereby  tin 

Cause  the  10th  Day  of  Feb.  Defendant  was  doubly  vesed, 

it 
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it  was  ordered  that  the  Plain^ 
tiff,  his  Clerk  in  Coart,  and 
Attorney  at  Law,  having  No- 
tice thereof,   should    within 
£ight  Days  after  such  Notice 
make  his  Election,  in  which 
Court  he  wonld  proceed,  and 
if  the  Plaintiff  should  elect 
to  proceed  in  this  Court,  then 
the  Plaintiff's  Proceedings  at 
Law  M?ere  thereby  stayed  by 
Injunction,  but  if  the  Plain- 
tiffs should  elect  to  proceed 
at   Law,   or  in   Default  of 
such  Election  by  the  Time 
aforesaid,  then  the  Plaintiff's 
Bill  was  from  thenceforth  to 
stand  dismissed  out  of  this 
Court  as  against  the  Defend- 
ant with  Costs  to  be  taxed, 
&c.  and  stating,  that  it  was 
allcdgcd,  that  the  said  Order 
was  obtained  on  a  false  Sug- 
gestion, for  that  the  Matters, 
for  which  the  Plaintiff  is  pro- 
ceeding at  Law  and  in  this 
Court,  are    not    the    same, 
but    distinct    Matters,   and 
therefore  it  was  prayed,  that 
this    Order  might    be   dis- 
charged, and  that  the   De- 
fendant might  pay    to    the 
Plaintiff  the  Costs  of  this  Ap* 


\ 


1813. 


plication   to  be  taxed,    his 

Lordship  doth  order,  that  it  BoYO 

be  referred  to  the  said  Master  v. 

to  see,  if  the  Plaintiff's  Pro-  Heinzelmak. 

cccdings  at  Law  and  in  this 

Court  are  for  and  touching 

the  same  Matters ;  and  he  it 

to  state  the  same  with  ^is 

Opinion  thereo.n  to  the  Court: 

hot  the  Plaindff  is  to  be  ot 

Liberty  to  proceed  in  the  Ac* 

tion  at  Law  in  the  mean  Time. 
The  Master  made  his  Re- 
port, bearitig  Date  the  13th 
Day  of  AfrU,^  1790;  and 
thereby  certified,  that  he  was 

of  Opinion,  that  the  Plaintiff's^ 
Proceedings  at  Law  and  in 
this  Court  against  the  De- 
fendant were  not  for  and 
touching  the  same  Matters  ;' 
'  and  on  the  l6th  Afril^  1790, 
the  Plaintiff  applied  to  the 
Court  to  discharge  the  Order 
of  the  10th  of  Teh,  and  that 
the  Defendant  might  pay 
unto  the  Plaintiff  the  Costs 
of  the  said  Reference,  and 
also  the  Costs  o&  this  Appli- 
cation, to  be  taxed  by  the 
Master ;  which  the  Court  or- 
dered accordingly.  —  Reg. 
Lib.  B.  1789.  Fo.  137. 


Ih  the  Vacation  after  Hilary  Term,  the  fol- 
lowing Appointments  took  place  : 

Sir  Thomas  Plumer,  His  Majesty's  Attor- 
ney-General, was  appointed  Vice  Chancellor 
of  England  under  an  Act  of  Parliament 
passed  in  this  Session. 

Sir  William  Garrow,  His  Majesty's  Soli- 
citor-General, was  appointed  Attorn  ey-Ge- 
neraL 

Mr.  Dallas,  Chief  Justice  of  Chester,  was 
appointed  Solicitor*  General. 

In  Easter  Term  Mr.  Richards    was  ap- 
pointed Chief  Justice  of  Chester. 


BNB   OF  TriE   SECOND   PAllT* 


Brooke,  Printer,  Patemoiter  Row^  UaOot^ 


CASES 


IN 


CHANCERY,  &V. 


1813,  52  Geo.  3. 


Rolls. 
1813, 
III  MBERSTONE  v.  STANTON.  Jan.  28. 

Icb,  I. 
TOSKPIf  Judge  by  his  Will,  dated  the  4th  of  May,    Bequest  to  a 
1781,  giving  £750  3  per  Cent.  Bank  Annuities  to  SonoftheTet- 
Trustees  tor  his  Wife  for  Life,  and  directing  them  to  sell  ^^^^^  on  his 
out  £bO,  Part  of  such  Bank  Annuities,  for  placing  out  accomplishing 
his  Son  Joseph  Apprentice,  proceeds  as  follows:  "  And    , .        .  .    , 
•'  from  and  after  my  dear  Wife's  Decease  I  give  and  be-  dividends  in 
*'  queath  «£450  of  the  said  Stock,  or  in  case  the  £50  the  mean  Time 
''  Stock  shall   be  sold  to  put  foith  my  said  Son  Joseph  forMainte- 
"  an  Apprentice,  then  and  in  such  Case  only  ^400  of  nance;  and  in 
"  the  said  Stock  to  my  said  Son  Joseph  to  be  transferred  ^^^  ^®  ^^^^^ 
"  to  him  on  his  compleating  and  fully  accomplishing  his    ^^'       ^^ 

"  Apprenticeship;  and  the  Interest,  Dividends,  and  Pro-  ... 

'^'^  '^^  fwv  •  hi»  Apprcntice- 

"  fits,  thereof  in  the  mean  Time  to  be  applied  by  my  said  ^i^-      ^j^^^  ^^^ 

^  Trustees  for  his  my  said  Son  Josephs  Clothing  and  Ne-  in  such  Case  to 

the  other  Children. 

The  Legacy  lapsed  by  the  Death  of  the  Legatee,  having  accomplisbed 
his  Apprenticeship,  in  the  Testator's  Life. 
,  Vol.  I.  C  c      ■  "  crssaries 


Hum  BE  R- 

STONE 
V, 
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1813.  ^'  cessaries  during  and  until  he  hath  accomplished  his 

^'  Apprenticeship;  and  in  case  my  said  Son  Joseph  should 
**  die  before  he  accomplishes  his  Apprenticeship,    then 
'^  and  in  such  Case  I  giv6  the  said  £450  Stock,  or  <£400 
Stanton.      "  Stock,  as  under  the  aforesaid  Bequest  it  may  happen  lo 

be,  to  my  aforesaid  Sou  Richard,  and  my  afor^aid 
Three  Daughters  AnnCy  Elizabeth,  and  Mary,  or  to 
'*  such  of  them  as  may  be  living  at  the  Time  of  tliis  C0117 
*^  tingency  happening,  equally  to  be  divided  between 
^'  tiiem  Share  and  Share  alike :  but  if  any  of  them  should 
"  be  dead  at  the  Time  of  such  Contingency"  the  Parents 
Share  to  devolve  to  the  Issue, 

'^The  Testator  bequeathed  the  Residue  of  his  personal 
Estate  to  his  Wife ;  appointing  her  and  Tiirec  other  Per- 
sons Executors.  After  the  Execution  of  his  Will  be 
placed  his  Son  Joseph  out  an  AppreiKice;  who,  having 
compleated  his  Apprenticeship,  died  in  September,  1 790, 
in  his  Fatlier's  Life-time;  who  died  in  January,  179C 

The  Plaintiff,  as  the  personal  Representative  of  the 
Testator's  Widow  and  residuary  Legatee,  filed  the  Bilh; 
prayiqg,  that  she  may  be  declared  entitled  to  the  «£4oO 
Stock. 

Mr.  Hart,  and  Mr.  Bell,  for  the  Plaintiff. 

The  Persons,  to  whom  this  Legacy  of  Stock  is  gives 
over  upon  Uie  Death  of  the  Testator^s  Son  Joseph  before 
his  Apprenticeship  accomplished,  are  not  entitled  in  the 
Event,  that  has  happened :  but  by  the  Death  of  the  Le- 
gatee in  the  Testator's  Life  it  falls  into  the  Residue  as  a 
lapsed  Legacy.  The  Bequest  over,  only  upon  an  Event, 
which  never  happened,  cannot  take  Effect,  as  if  that 
Event  had  happened.    The  Cases,  Jones  v.  lVestcomb(a)t 

(a)  Pre.  in  Ch.  316. 

and 
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and  Statham  v.  Bell  (a),  where  the  Limitation  upon  the 
supposed  Pregnancy  of  the  Testator's  Wife  was  established, 
thougli  slje  proved  not  to  have  been  pregnant,  and  there- 
fore the  Event  contemplated  never  happened,  are  distin* 
guished  in  this  Respect;  that  the  Legatee  under  this  Will 
lived  to  attain  the  Period,  at  which  his  Legacy  u'as  to 
vest:    an    Event,    the  Completion  of   which  within  the 
Terms   of  this  Will  destroys  the  Limitation  over :    the 
Legacy  failing  afterwards,  by  the  Death  of  the  Legatee, 
not  before  the  Period,  at  which  he  would  have  taken  a 
vested  Interest,  but  during  the  Testator's  Life ;  the  com- 
mon Case  of  Lapse.     The  Case  of  Korthey  v.  Strange  (b) 
also  was  upon   the  Ground,  that  the  Legatee  died  before 
the  Testator,  and  under  Twenty-one :    but  there  is  no 
Instance,   that,  the  legatee  dying  after  having  attained 
the  Age  of  vesting,  the  Limitation  over  was  allowed  to 
take  LiTect  on  the  Ground,  that  the  Legatee,  not  having ' 
survived  the  Testator,  never  actually  received  the  Legacy^ 
In  the  one  Case  the  Testator  contemplates  a  particular 
Event,  as  preceding  the  Limitation   over;    and,   if  that 
Event  never  happens,  the  preceding  Estate  being  removed 
out  of  the  Way,  whether  by  the  Person  to  take  never 
coming  into  Existence,  or  the  Life  not  enduring  to  a  par- 
ticular Age  is  immaterial,  the  Limitation  over  is  brought 
forward ;  and  takes  Effect :  in  the  other  Case  the  Event 
has  happened,   upon  which  the  Will  declares,   that  tlie 
Limitation  over  cannot  take  place ;  and  the  general  Law 
determines  tlie  Legacy  lapsed,  as  if  there  was  no  Dispo- 
sition. 


1813. 
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Sir  Samuel  Romilly,  and  IVIr.  Grimwood,  for  the  De- 
fendants, claiming  under  the  limitation  over,  contended, 
that  tliis  fell  within  the  Case  of  Jones  v.  Westcomb:  a 
mere  Question  of  Intention,  whedier,  if  this  Son  could 


(a)  Coup.  10. 


(b)  1  P.  W,  340. 

C  c  2  not 


388 


1813. 


IIlTMBER* 
1 
STONE 

V. 

Staktov. 
Feb.  1. 


CASES  IN  CHANCERY. 

not  talc,  the  Legacy  sliould  not  go  over  to  the  oiher 
Children. 


The  Master  ofihe  Rolls. 

It  being  suffkientlj  proved,  that  the  Son  compleated 
the  Term  of   his  Apprenticeship    before   the  Testator's 
Death,  the  Question  is,  whether  by  his  Death  afterwards 
in  the  Testator's  Life-time  tlie  Bequest  over  takes  Effect. 
It  seems  formerly  to  have  been  a  Question,  whether  a 
Bequest  over  in  case  of  the  Death  .of  the  Legatee   before 
a  certain  Period  could  take  Effect,  when  he  died  during 
the  Testator^s  life,  though  before  the  Period  speci6ed. 
In  the  Case  of  JVi/fi/ig  v.  liaine  (a)  legacies  were  given 
to  Children,  payable  at  tlicir  respective  Ages  of  Twenty- 
one;  aiKl  if  any  of  them  died  before  that  Age,  the  Le- 
gacy, given  to  tlie  Person  so  dying,  to  go  to  the  Survivors : 
one  having   died  under  Twenty-one  in  the  Life  of   the 
Testator,  it  was  contended,  tliat  his  Legacy  lapsed;  and 
did  not  go  over  to  the  Survivors.     The  Argument  was, 
that  the  Bequest  over  could  not  take  place ;  as  '^  there 
"  can  be  no  Legacy,  unless  the  Legatee  survives  the  Tes- 
*'  tator:  the  Will  not  speaking  till  then:  wherefore  this 
''  must  only  be  intended,  where  the  Legatee  survives  the 
'^  Testator ;  so  that  the  Legacy  vests  in  him,  aud  then  he 
'*  dies  before  his  Age  of  Twenty-one." 


Bequest  over 
in  case  of  the 
Death  of  a  Le- 
gatee before  a 
certain  Period 
takes  Effect  on 
his  Death  with- 
in that  Period 
during  the  Tvi* 
tdtor's  Life. 


# 

It  was  however  held,  and  is  now  settled,  that  in  such 
a  Case  the  Bequest  over  takes  place.  Here  however  it  is 
conteuded,  that  though  the  Legatee  has  survived  the  spe- 
cified Period,  or  Event,  and  though  the  Contingency, 
upon  which  alone  the  Legacy  is  given  over,  has  not  hap- 
pened, still  the  Bequest  over  is  to  take  Effect.  If  Jotepk, 
having  compleated  his  Apprenticeship,  had  survived  the 
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Testator,  it  is  clear,  that  the  Legacy  would  have  vested  1813. 

in  him  absolutely:  for  its  being  given  from  and  iinme-      Humber- 
diatcly  after  the  Deatli  of  the  Person,  entitled  for  life,         stone 
would  not  have  suspended  the  vesting.     The  Event,  which  ff^ 

was  to  bar  the  Claim  of  the  Brothers  and  Sisters,  has      Staktox, 
happened;  as  he  compleated  his  Apprenticeship  before  bis 
Death.    His  Death  in  the  Testator's  Ufe  produces  Lapse; 
and  lets  in  the  residuary  Legatees. 

There  are  Two  Cases  decisive  upon  this,  Calthorpe  v.     Lapse  by 

Gough  (a)  and  Doo  v.  Brabant  (b).     In  the  former  ^^^^  ^*  ^^^ 

i'lO,(KX)  was  bequeallied  in  Tmst  for  the  separate  Use  of  ^gaU^^»  |^J^ 

Lady  Gous^h,  and,  in  case  she  stiould  die  in  the  Life  of       ^      ,  ^    , 
ifTii  »•  »A-  ,*.      talor,  though 

her  liusbaud,  according  to  her  ^pponitment;   and  for  . 

want  of  Appointment,  among  the  Children:  but,  if  rfie  ^\^^  j^je  Pc«- 
should  survive  her  Husband^  then  the  whole  to  hen     The  no^t  at  which 
Event,  in  which  the  Children  were  to  take,  did  not  hap>  the  Lrgary 
pen:  that,  in  which  she  was  to  take  absolutely,  did:  but  ^a"<  ^o  ^<«t: 
she  died  in  the  Testator  s  Life ;  and  it  was  determined  to  ^^^^  Event  not 
be  a  Case  of  Lapse.     In  Doo  v.  Brabani  a  Legacy  was  ^*°S  provided 
bequeathed  in  Trust  for  Sarah  Counsell,  until  she  should 
attain  Twenty-one ;  and  then  to  transfer  to  her :  in  case 
she  should   die  under  Twenty-one  leaving  ChiTdi-en,   in 
Trust  for  her  Children;    and   if  she  sliould  die    under 
Twenty-one  without  leaving  a  Child,    or   Children,   ctv 
being  such  they  should  all  die  under  Twenty-one,  over. 
She  attained  Twenty-owe;  married;  and  had  Children; 
but  died  before  the  Testatrix  ;  leaving  Two  infant  Chil- 
dren surviving  her.     Lord  Thurlos^  according  to  Broom 
seems  to  disapprove  of  Calthorpe  s.  Gough;  and  to  in* 
dine  to  the  Opinion,  that  upou  Jones  v.  fVestcomb  aud 
other  Cases  of  that  Class  the  Children  should  be  let  in  to 
lake;  but  sent  a  Case  to.  the  Court  of  Kiug*s  Bench; 

(a)  3  Bro.  C.  C.  395,  n.  (h)  3  Bro.  C.  C.  393.  4 

Term  Uep.  706. 
C  c  3  who 
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who  held  with  great  clearness,  that  the  Children  could 
take  nothing.  Lord  Kenyan  says,  **  if  this  Event  had 
*'  occurred  to  the  Testatrix,  most  probably  slie  would  have 
''  provided  for  it,  and  given  the  Money  to  the  Grand- 
'*  children  :  but,  as  she  has  not  done  so,  we  cannot  mako 
«  a  WiU  for  her/' 


Lord  Alvanlcy  had  made  a  similar  Observation  in 
Calthorpe  v.  Gough. 

Here  the  Testator  has  left  his  actual  Intention,  at  least 
as  much  unexplained  as  in  those  Cases.  Therefore  I 
must  abide  by  the  Words;  and  according  to  them  there 
is  no  Foundation  for  the  Claim,  set  up  by  the  Defendants. 
The  Plaintiff  consequently  must  have  a  Decree.  The 
Costs  of  all  Parties  should  come  out  of  the  Estate ;  being 
occasioned  by  the  Ambiguity  of  the  Will. 


KOLLS. 

1813, 
Feb.  4. 


SHEATH  r.  YORK. 


real  and  personal  Estate  upon  Trust  to  sell ;  and 
after  Payment  of  all  his  Debts,  &c.  to  place   out  the 


Testator,  a        ZJENRY  Clarke  by  his  Will  gave  to  Trustees  all  h» 
Widower,  hav- 
ing a  Son  and 

t^^«r.f,"^  ^  *^"'  Residue    of  tlie   Monies,    arising    from   such    Sale  on 

by  Will  gave  ,       r.        •  i  it 

h\\  his  real  and  Government  or  other  Security,  and  pay  the  Interest,  gjc, 

personal  Es-  .towards  the  Maintenance  and  Education  of  his  Son  John 
tates  in  Trust,  and  Daughters  Mary  aud  Ulizabethf  until  they  should 
subject  to 

Debts,  for  those  Children,  and  in  case  of  their  Deaths  over.  Marriage 
and  the  Birth  of  a  Daughter,  held  a  Revocation  of  the  Will  in  the 
Ecclesiastical  Court,  (against  a  former  Decision)  not  a  Revocation  of 
the  Devise  of  the  real  Estate, 

attain 
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attain  Twenty-one,  and  then  to  pay  the  Principal  equally  1813. 

unto  and  amongst  his  said  Children :  but  in  case  all  his  said 

Children  should  die  under  Age  and  without  leading  Issue^ 

then   upon  Trust  to  pay  the  Residue  unto  his  Cousins         Yoak. 

Peregrine  Clarke,  Iletirt/  Clarke,  and  Mary,  the  Wife 

of  Joseph'  Fozcdrell :    and  he    appointed   his   Trustees 

Executors  and  Guardians  of  his  Children.^ 

At  the  Time  of  makhig  his  Will  the  Testator  vfvts  a 
Widower  having  tlie  Three  Children  only  named  in  his 
Will,  lie  afterwards  married  a  second  Wife  by  wliom 
he  had  Usiie  one  Daughter.  He  died  in  November, 
1810;  and  his  Son  John  Clarke  died  blu  lufant  in  S'ep" 
i  ember,  1811. 

A  Suit  having  been  instituted  in  the  Prerogative  Court 
of  Canterbury,  that  Court  decreed^  that  the  Will  was 
revoked  by  the  subsequent  Marriage  and  Birth  of  the 
Child.  A  liiU  was  then  tiled  by  some  of  the  simple 
Contract  Creditors  of  tlie  Testator  against  the  Executors 
and  Trustees  of  the  Testator,  his  Two  Daughters  by  the 
tirst  Marriage,  and  those  in  Remainder,  8cc.  praying  an 
Accouut,  Payment,  and  Sale. 

Sir  Samuel  Romilly,  and  Mr.  Ileald,  for  the  Plaintiffs : 
Mr.  Agar,  for  the  Defendant  York,  and  Mr.  Itinthrop, 
for  those  in  Remainder,  claiming  under  the  Will. 

With  respect  to  the  Proposition,  that  a  Will  is  revoked 
by  a  subsequent  Marriage  and  Birth  of  a  Child,  the 
Testator  having  Children  at  the  Time  of  making  the  Will, 
there  is  probably  no  Authority  to  be  found  except  Thomp^ 
son  V.  Sheppard,  briefly  mentioned  in  the  Margin  of 
jimblcr  (a);  according  to  which  there  is   a  Revocation 

(a)  Jackson   v.  II ur lock,      Lanot,  Ambl,  56 1. 
Ambl,  490,    and  Parsons  v. 

C  c  4  under 
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V. 

YOEK. 


under  those  Circumstances/  It  is  not  however  nec^SKiry 
to  determine  that  general  Proposilion :  the  Question  liere 
being  simply,  whether  a  subsequent  Marriage  and  Birth 
of  Children  are  a  Revocation;  the  Testator  having  at  the 
Time  of  making  his  Will  a  Son  by  a  former  Marriage. 


It  is  not  easy  to  discover  the  Principle,  upon  Mrhich 
these  Cases  of  implied  Revocation  have  gone  (a).     The 
first  Case,  in  which  real  Estate  was  involved,  is  Christopher 
V.  Christopher  (b) :  but  in  Doc  on  the  Demise  of  Lan- 
cashire  v.  Lancashire  (c)  Lord  Kem/on   puts    it   on  a 
very  different  Ground,  an  implied  Condition,  annexed  to 
the  Will  itself  at  the  Time  of  making  it,  that  the  Testator 
does  not  then  intend  it  to  have  Effect,  if  there  should  be 
a  total  Change  in  the  Situation  of  his  Family.     In  this 
Case,  taking  the  Marriage  and  Birth  of  a  Child  to  be  a 
Revocation,  no  Benefit,  would,  as  far  as  the  real  Estate  is 
concerned,  result  to  Children  of   the  second  Marriage; 
the  whole  of  the  real  Estate  devolving  upon  the  Son  bj 
the  first  Marriage;  and  that  Effect  of  Uie  Law  caunot 
be  controiiled   by  any  presumed  Intention  in  Favor  of 
Children  by  the  second  Marriage.     What  Inference  does 
the  Marriage  afford,  that  the  Testator  meant  to  deprive 
bis  Two  Daughters  by  the  first  Marriage  of  their  Pro? 
vision?    Suppose  a  Testator  die4  seised   of   Gavelkind 
liand,  and  other  Property :  how  ceuld  the  Court  interfere 
without  an  Inquiry,  not  merely  as  to  the  State  of  tlie  Pro? 
perty  but  of  the  Family;  and  where  would  the  Incon-r 
yenience  stop  f  Suppose  a  Daughter  by  the  first  Marriages 
and  a  Son  by  the  second :  what  would  be  the  Effect  of 
holding  the  second  Marriage   and  Birth  of  the  Sod  ^ 


(a}  Sec  2  FonhL  Treat. 
Eq.  p.  350,  Note  (b). 

(h)  2  Dick.  445.  In  the 
Court  of  Exchequer y  July  6th, 


1771.     See  4  Burr.  2171^ 
2182.  Dovg>35. 
(c)  5  Term  Rep.  49. 

Kevocatjo^ 


Shkath 

V. 
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Kevocation  but  to  give  the  Estate  to  the  Son?  These  1813. 

Cases  may  serve  to  shew  the  Difficulty  of  applying  this  as 
a  general  Rule,  with  reference  to  the  Interest  and  Con- 
venience of  Tamilies.  In  the  Case  Ex  parte  the  Earl  of  York. 
Ilchester  (a)^  Marriage  and  the  Birth  of  Children  were 
held  not  to  be  a  Revocation ;  tlie  Wife  and  Children  being 
provided  for  by  Settlement.  Jq  Bradj/  v.  Cubitt  (b), 
Mr.  Justice  BuUer  lays  it  down,  that  '^  implied  Revo* 
^*  cations  must  depend  on  the  Circumstances  at  the  Time 
*\  of  the  Testator's  Death."  All  the  Cases  have  pro- 
ceeded on  the  compleat  Alteration  of  the  Circumstances 
of  the  Testator's  Family;  to  which  his  Intention  could 
not  be  presumed  to  apply;  as  by  the  Marriage  of  a 
Bachelor  with  the  Birth  of  a  Child :  but  Marriage  alone 
is  not  such  a  Change ;  and,  therefore,  has  not  been  held 
a  Revocation  :  nor  the  Birth  of  Children  by  a  Marriage 
subsisting  at  the  Date  of  the  Will.  The  Result  of  all 
the  Autliorities  is,  that,  where  a  Testator  has  made  an 
express  Provision  for  his  Children,  no  Circumstances 
shall  by  Implication  revoke  that  Act,  which  he  was  bound 
in  Duty  to  perform ;  on  the  contrary  the  Provision  shall 
rebut  the  Presumption  of  an  Intention  to  revoke :  Gray 
V.  Altham  (c).  In  the  Case  of  Kenehel  v.  Scrafton  (d)^ 
Marriage  and  the  Birth  of  Children  did  not  revoke  a 
Will,  contemplating  and  expressly  providing  for  future 
Children.  ' 

(a)  7  '^w.  S-l-S.  Inconsistency,  to  which  these 

(h)  Doug.  3 1 .  Presumptions  If  ad.  The  Chil- 

Cc)   Cited   in  Jackson  v.  dren  of  M,  A,  Simpson  by 

Jffurlocky  Awh,  490.  the  Testator  could  not  take 

(d)  5l  Ve$.  663.   2   East.  under  that  Description  in  his 

530.      See  Lord  C.  Eldons  Will,  except  by  the  Eflect  of 

Observations  on  this  Case  in  the  veryCiicumstances, (their 

his  Judgment  in   IV'dkinson  Birth     in     Marriage)     from 

V.  Adam,  post.      It  is  a  re-  which  the  Revocation  of  that 

inarkable    Instance    of    the  Will  was  to  be  presumed. 

The 
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llie  Case  of  Thompson  v.  Sheppard  M'as  no  Decision 
on  real  Estate.     By  the  Register's  Book  (a)  it  appears, 

that^ 


CaJ  Thompson  v.  Sheppard^ 
5ih  December,  1779-  (Reg. 
Lib.  1779.  B-  Folio  125.) 

William  Mi/aU,  in  the 
Year  176O  married  his  first 
AVife  in  England:  she  died 
in  1769*  leaving  by  liim  se- 
veral Children,  the  Defen- 
dants. After  her  Death  he 
made  his  Will,  dated  15th 
December,  1 77 1  >  havi  ng  Free- 
hold and  personal  Estates; 
and  gave  the  Eesiduc  of  his 
Estate  and  Effects  to  the  De- 
fendants*  Sheppard  nuA  Duf^ 
field,  in  Trust  to  sell  and 
divide  among  his  Children 
by  his  first  Wife ;  and  made 
them  ExecHlors.  Afterwards 
at  Jamaica  in  May,  1772, 
Myall  married  the  Plaintiff 
Martha^  (afterwards  Wife  of 
Plaintiff  Thompson)  by  whom 
he  had  Two  Children,  one 
of  whom  died  in  his  ]\Iyall*s 
Life-time,  and  the  other  was 
born  after  his  Death.  He 
died  20th  March,  1774,  at 
Jamaica,  Suits  in  the  Eccle- 
siastical Court  had  been  com- 
menced by  Sheppard  and 
Ditffitld  to  obtain  Probate, 
and  by  the  Plaintiff  Martha 
for  Administration  as  on  an 
Intestacy.  The  Bill  prayed  a 


Declaration,  that3/j^a//might 
be  declared  to  have  died  in- 
testate; and  to  set  aside  a 
Deed    of    February,    1775, 
which  the  Bill  alledged,  the 
Plaintiff  Martha  had    been 
fraudulently     induced      by 
Sheppard    and    Diifiield    to 
execute;  whereby  she  gave 
up  the  Right  to  Administra- 
tion ;  and  for  the  consequent 
Accounts  of  his  Estate. 

Tlie    Court  decreed,  that 
Sheppard  RtidDuffield  procct^i 
in  the  Suit,  instituted  by  them 
in  theSpiritualCourt  to  obtain 
Probate;  and  that  the  Plain- 
tiff also  proceed  in  the  Suit 
commenced  there  by  her,  in 
order  to  detc^rminc  theQues- 
tion  as  to  his  AVill,  indepen* 
dant  of  the  Deed  of  Februanft 
1775,  which  was  not  to  be 
produced  or  made  L'sc  of  in 
the  said  Suits  iu  the  Deter- 
mination  of  the  Question; 
and  referred  to  the  Master 
to  take  the  Account  of  tbt 
personal  Estate. 

Nothing  material  appear! 
farther  in  the  Register'% 
Book  till  the  5th  May,  mB. 
(Reg.  Lib.  I788.  B.  458.) 
From  the  Master's  Reporti 
there  stated,  it  appears,  that 

tht 
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that^  though  the  Testator  had  real  Estate^  it  could 
not  possibly  have  passed  under  his  Will  ;  which  was  not 
executed  so  as  to  pass  real  Estates.  The  real  Estate 
therefore  is  not  once  mentioned  in  all  the  subsequent 
Proceedings;  and^  attending  to  that  Circumstance^  the 
Case  is  no  Authority.  Here^  there  being  Children  of 
the  former  Marriage^  that  total  Alteration  in  the  Family  is 
wanting,  on  which  all  the  Cases  turn ;  and  which  is  so 
much  relied  on  by  Lord  I^llenborough  in  Kenebel  v. 
Scrafton. 


1813. 
Siiejith 

V. 
Y0KI(. 


'Mr.  Win^eld,  for  the  Two  Daughters  by  the  first 
Marriage. 


tlie  Uc^QwAmxi^  Shepjiard  an<l 
Pujh'eid  proceoded  in  the 
Ecclesiastical  Court  to  obtain 
Probate  of  the  Will ;  and 
that  on  3d  December y  1779, 
a  Decree  was  there  made  for 
the  Validity  of  the  Will ;  and 
Probate  was  decreed.  The 
Plaintiffs  appealed  to  the 
Delegates ;  which  Appeal 
they  afterwards  withdrew, 
and,  to  prevent  all  farther 
Litigation,  an  Agreement 
was  executed  by  the  Par- 
ties, dated  14th  Augu9ty 
1780,  whereby  they  agreed 
to  terminate  their  Differences 
upon  the  Terms  therein  men- 
ttoned,and  the  Plain  tiff  agreed 
to  give  no  farther  Opposition 
to  the  Probate  and  all  Mat- 
ters were  settled,  except  as 
to   the  Costs  in  this  Court, 


which  the  Defendants  would 
not  allow  to  her.  By  an 
Order,  24th  February,  1782. 
(Reg.  Lib.  1782.B.  Folio  205.) 
it  was  referred  to  the  Master 
to  inquire,  whether  that 
Agreement  was  for  the  Be- 
nefit of  the  Infants,  and 
the  Persons  claiming  under 
the  Will  of  the  Testator. 
The  Master  made  his  sepa- 
rate Report  20th  December^ 
1782 ;  and  certified,  that  the 
Agreement  was  for  the  Bene- 
fit of  the  Infants ;  and  that 
it  had  been  carried  into  Exe- 
cution ;  and  now  on  the  com- 
ing on  of  the  Cause  on  that 
Report  it  was  referred  to  the 
'Master  to  tax  all  Parties 
their  Costs,  and  Directions 
were  given  for  the  Purpose 
of  winding  up  the  Cause. 

Thia 


Skeath 

V, 
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1813.  This  Case^  though  new  in  its  Circumstances,  all  fermer 

Cases  applying  to  Widowers  or  Bachelors  without  ChiU 
dren  at  the  Time  of  making  their  Wills,  fall  within  the 
YoKK.        general  Rule,  holding  the  Marriage  and  Birth  of  a  Child 
a  Revocation,  upon  the  Presumption,  that  the  Will  was  not 
intended  to  apply  to  such  an  Alteration  of  Circumstances. 
In  Brady  v.  CubiU  Lord  Mans/ie/d  takes  the  Distinc- 
tion between  a  total  and  a  partial  Disposition :  and  in 
Doe  on  the  Demise  of  Lancashire  v.  Lattcashire  Lord 
Kenyon  puts  it,  not  upon  an  Alteration  of  Intention,  as 
the  Testator  may  be  ignorant  of  the  Effect  at  Law  of 
subsequent  Events  upon  his  Will,  but  upon  a  tacit  Condi* 
tion,  annexed  to  the  Will,  tliat  under  such  a  total  Change  of 
Circumstances  it  should  not  stand.     The  Decision  of  tbe 
Ecclesiastical  Court  on  this  Case  may  be  placed  agaiost 
the  Authority  of  Thoynpson  v.  Sheppard,     if  there  is  any 
Hardship  in  establishing  the  Revocation  under  these  Cir- 
cumstances, it  is  tbe  Kfl'ect  of  a  settled  Rule  of  liiw: 
this  Case  having  none  of  the  Circumstances,  which  have 
been  considered  as  Eitceptions. 

Sir  Samuel  Romilli/,  in  Reply. 

The  Argument  on  this  Case  shews  the  extreme  Danger 
of  Courts  assuming  the  Power  of  legislating.  Tiie  Effect 
is  great  Diflicidty  in  ascertaining  the  Unle,  always  fluctuat- 
ing ;  and  there  are  no  Means  of  distinctly  tracing  the 
Principle,  upon  which  the  different  Decisions  have  pro- 
ceeded. The  Case  of  Kenebel  v.  Scrafton  proceeded  on 
its  own  peculiar  Circumstances:  but  few  Decisions  could 
have  bei  n  more  opposite  to  the  actual  Iixtcntion  of  ike 
Testator  in  the  possible  Event,  that  there  hud  been  manj 
Children  born  before  the  Marriage,  and  only  one  bora 
after ;  the  latter  monopolizing  the  whole  Property.  lo 
holding  a  Marriage  when  coupled  with  the   Birth  of  a 

Child,  a  Revocation,  the  Courts  scenr'lo  have  proceftW 

ofl 
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on  ihe  Effect,  that  the  ChiWrcn  would  othenvise  be  un-  1813. 

provided  for :  Marriage,  tlierefore,  as  standing  by  itself,  g     ^ 

lias  not  been  held   a    Revocation,    but  the  Momfent    a  ^ 

Child  comes  into  Existence  the  Will  has  been  considered  York. 
as  revoked,  as  the  only  Means  of  obviating  the  Injustice 
tbe  Courts  would  guard  against. 


The  Master  of  the  Rolls. 

Long  after  it  had  been   settled  by  Decisions  of  the     Marriage  and 

Ecclesiastical  Court,  with  the  Concurrence  of  Common  Birth  of  a 

Law  Judges,   sitting   in  the   Court  of  Delegates,    that  Child  an  im- 

Marriage  and  the  Birth  of  a  -Child  would  amount  to  a  f''^^  Rcvoca. 

Revocation  of  a  Will  of  personal  Property,  it  remained     -  , 

;  ,  01  personal 

a  Doubt,  whether  such  an  Alteration  of  Circumstances  Propcrtv 

would   have  tlie  same  Effect  m  ilh  regard  to  a  Will  of    £vcn  a  Devise 

real  Estate :  but  it  is  now  settled,  that  even  a  Devise  of  of  Land  may 

Land  may  be  revoked  by  what  Lord  Kenyan  in  tlie  Case  be  revoked  by 

of  Doe  on  the  Demise  of  Lancashire  v.  Lancas/iire  (a)  Implication 

calls  "  a  total  Change  in  the  Situation  of  the  Testitor's  ^^"^"^  ""  ^^^^* 

**  Family."     What  shall  be  deemed  such  a  total  Change  ^.       . 

r     ir  r  i-.  -I  r-  ,         „  Situation  of  thc 

may  be  Matter  of  Controversy  ni  each  new  Lase :  but  all  r^^:\       ,  tl  e 

the  Cases,  in  which  hitherto  Wills  of  Land  have  been  set  Devisor  ha\in<T 

aside  upon  this  Doctrine,  have  been  very  simple  in  their  no  ChiKIrcn  at 

Circumstances ;    and   such  as,    when  the  Doctrine    was  the  Date  of 

once  received,  could  admit  of  no  Doubt  with  respect  to  ^bc  \A  ill,  by 

Its  Application.     In  all  of  them  the  Will  has  been  Uiat  of  ^"'  ^laniatrc 

a  Person,  who,  having  no  Children  at  tlie  Time  of  making     -       ..  . 

it,  has  afterwards  married,  and  had  an  Heir  born  to  him.  „^^^ • 

'  '  upon  an  im- 

*rhe  Effect  has  been  to  let  in  such   after-born  Heir,  to  plied  Con*. i- 

take  an  Estate,  disposed  of  by  a  Will,  made  before  his  tion,  tl»at  the 

Birth,     Tlie   Condition,    implied   in   those   Cases,    was.  Will  sliould 

that  the  Testator,  when  he  made  his  Will  in  Favor  of  a  not  oporatr  in 

that  Event. 

(iij  5  Term  Rep.  58. 

Stranger 


V. 

York. 


398  CASES  IN  CHANCERY. 

1813.  Stranger   or   more  remote  Relation,    intended,    that  il 

c  ^^^^^  should  not  operate,  if  he  should  have  an  Heir  of  his  own 

Sheath         _  r        / 

Body. 

In  this  Case  there  is  no  Room  for  the  Operation  of 
such  a  Condition ;  as  this  Testator  had  Children  at  tfao 
Date  of  the  Will;  of  whom  one  was  his  Heir  apparent; 
who  was  alive  at  the  Time  of  the  second  Marriage,  of  the 
fiirth  of  the  Children  by  that  Marriage,  and  of  the  Tes- 
tator's Death.  Upon  no  rational  Principle  therefore  can 
this  Testator  be  supposed  to  have  intended  to  revoke  his 
Will  on  account  of  the  Birth  of  other  Children ;  those 
Children  not  deriving  any  Bdheiit  whatsoever  from  the  Re- 
vocation ;  which  would  have  operated  only  to  let  in  the 
eldest  Son  to  the  wliole  of  that  Estate,  which  he  bad  bj 
the  Will  divided  between  that  eldest  Son  and  the  other 
Children  of  the  first  Marriage. 

It  is  true,  the  Ecclesiastical  Court  has  decided,  that  die 
Will  was  revoked  as  to  the  personal  Estate:  that  is  io 
Opposition  to  their  Decision  in  Thompson  v.  Sheppard, 
in  1779;  ^here  under  Circumstances  precisely  the  same 
the  Will  was  held  not  revoked  even  as  to  the  personal 
Estate.  'Inhere  was  in  that  Ca.se  an  Appeal  to  the  Dele* 
gates,  but  it  was  not  prosecuted.  The  Revocation  how- 
ever as  to  tlie  personal  Estate  had  an  Effect,  which  might 
periiaps  imvc  been  intended  by  the  Testator:  that  of 
letting  in  the  after-bom  Ciiildren  with  those  of  the  first 
Marriage:  but  the  Principle  of  the  Decision  has  uo 
Bearing  whatsoever  upon  the  Devise  of  the  real  Estate^ 
which  according  to  my  Opinion  stands  unrevoked. 


w..  "v^  ^  '^-  t 
••    ;  -.    .  -    / 
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1813, 

WHITE  V.  ST.  BARBE.  Feb.  9. 13. 15. 

« 

^yjLEXANDER  St.  Barbe  by  his  Will,  dated  the  2d    UnderaPowcp 

of  Julify  1797,  disposed  of  his  Property  in  the  fol-  to  appoint 
lowing  Manner :  among  Chil- 

dren Interests 

**  All  Monies  and  Property  belonging  to  me  I  give  to       i^      ^ 

my  Wife  Mrs.  Christian  St.  Barbe,  in  Trust  for  her  children  by 

to  dispose  of  to  our  Children,  and  >\henever  she  may  ^ay  of  Scttlo 

judge  most  proper  for  their  Interest :  she  may,  if  she  n>cnt  with  tho 

thinks  proper,  keep  the  Whole  for  her  Life,  and  tlien  Concurrence  of 

*'  leave  it  to  our  Children;  and  she  may  make  Distinc-  their  Mother, 

^  tions  in  leaving  more  to  one  than  the  other,  if  she  *"      ^^^  ^ 
M^     t  .         J  11,1  11     ,         .      ^he  Power,  and 

'*  pleases,  ni  order  to  make  them  behave  well :  but  the  ,      u    b    d 

Whole  of  the  Property  must  be  given  into  the  Family ; 

"  except  I  give  all  the  Household  Goods,  Plate,  Linen, 

"  and  China  to  Mrs.  St.  Barbe  for  her  to  do  with  as 

*'  she  pleases,  and  as  her  sole  Property." 

The  Testator  flicd  in  1799,  leaving  Three  Daughters: 
Elizabeth  Fielder,  Catharine  Randolph,  and  Christian 
JVhite.  Mrs.  St.  Barbe  having  advanced  Portions  to 
each  of  her  Daughters  out  of  the  Testator's  residuary 
Estate,  there  remained,  af^er  those  Advances,  «£4873y 
3  per  Cent.  Bank  Annuities,  and  ^1561 :35:7c/.  6  per 
Cent  Nary  Annuities, 

By  a  Deed  of  Appointment,  dated  the  28th  of  June, 
1806,  reciting,  that  Christian  St.  Barbe  was  desirous, 
and  had  agreed,  in  exercise  of  her  Power  under  tlie  Will 
of  her  Husband  to  appoint  the  £4875  3  per  Cents,  and 
^1000 .(Part  of  j£]5Gl:5s:7d.)  Navy  Annuities,  ex- 
pectant 
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1813.  pectant    on    her  own   Decease,  in  Favor,   and  for  ttie 

^^"^  Benefit,  of  Chmiian  White :  and  that  it  bad  been  agreed. 

WlllTB  , 

and  especially  by  Charles  Henry  White  and   Christian, 
St.  Barbe.     '"'  Wife,  that  the   Funds  so  to  be  appointed  should  be 

settled  upon  the  Trusts  therein  mentioned  for  the  several 
Benefits  of  Christian  White,  and  her  Children  ;  and  that, 
in  order  to  declare  and  secure  the  respective  Interests  of 
Christian  White  and  her  Children,  in  such  Funds^  Christian 
St,  Barbe  should  forthwith  transfer  them  into  the  Names 
of  the  Trustees,  in  pursuance  of  that  Agreement  Christian 
St,  Barbe  covenanted  with  the  Trustees  at  the  Request 
and  by  the  Direction  of  White  and  his  Wife,  that  she 
would    transfer  the  c£4875   and  i^lOOO   Stock  into  the 
Names  of  the  Trustees :  and  it  was  declared,  and  Christian 
St,  Barbe  did  by  such  Direction  as  aforesaid  in  exercise 
of   her    Power  under  the  Will    and  ail  other   Powtrs 
enabling  her  thereto  appoint,  that  they  should  settle  the 
said  Stock,  when  transferred  to  them,  upon  tlie  following 
Ti  usts :  in  Trust,  as  to  the  Dividends  and  animal  Pro- 
duce,  for  Christian  St.  Barbe  for  Life;  and  after  her 
Decease,  as  to  the  same  Dividends  and  Produce,  unto 
Christian  White  for  Life,  and  after  the  Decease  of  the 
Survivor,  in  Trust  as  to  the  principal  Sums  of  ,£4875 
and  «£lOOO  Stock  for  all  and  every  the  Children  of  Charitt 
Henry  White,    and   Christian  his  Wife,  then  bom  and 
thereafter  to  be  burn  equally ;  and  to  an  only  Child,  i^ 
but  one. 

Shortly  after  Execution  of  this  Appointment  Christian 
St,  Barbe  transferred  the  Stock  according  to  her  Cove- 
nant. Soon  afterwards  in  the  same  Year  Christian  White 
died ;  leaving  l\vo  Daughters,  the  Plaintiffs,  her  only 
Children.     Her  Husband  took  out  Administration  to  her. 

By  another  Indenture,  dated  the  22d  of  October,  1806, 
reciting  the  Ap{X)iiitment  of  the  £8th  of   Jufie,   it  is 

M  itne<iide(l» 
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M'itnesscd,  that  for  declaring  and  giving  Effect  to  such  of         1813. 

the  Trusts  and  Purposes  of  the  Deed  of  Appointhient  as 

were  slitl  subsisting  or  capable  of  taking  Eflect,  and  for 

providing  for  the  Event  of  the  Failure  of  all  such  Trusts     g^  Barbe 

and  Purposes,  the  Trustees  should  stand  possessed  of  the 

^4875,  aiid  of  1000  Stock,  upon  Trust,  as  to  the  Interest, 

for  ChrUtian  St,  Barbe  for  Lif^,  and,  after  her  Death, 

to  pay  the  Principal  between  the  PlaintiflFs  Eleanor  St. 

Barbe  JVhite,  and  Christiana  St.  Barbe  White,  the  only 

Children  of  Charles  Henry  JVhite  by  Christian  his  Wife, 

in  equal  Shares  and  Proportions,  to  vest  at  Twenty-one 

or  Marriage  with  Benefit  of  Survivorship,  and  in  case 

neither  of  them  should  attain  Twenty-one,  or  be  married, 

then  to  re-transfer  all  such  Stock  to  Christiati  St.  Barbe^ 

ber  Executors,  Administrators,  or  Assigns. 

Elizabeth  Fielder  died  in  1808;  and  Catherine  in 
1809.  The  Bill  prayed,  that  the  ^£4875  and  «£iO0O 
Stock  mij>ht  be  traniferred  into  the  Name  of  the  ^c- 
countant'General,  upon  the  Trusts  of  the  Appointment, 
and  properly  secured  for  the  Benefit  of  the  Plaintiffs, 
subject  to  Christian  St.  Barbe's  Life  Interest ;  and  that 
the  Trustees  might  be  restrained  from  transferring  the 
Stock,  without  the  Direction  of  the  Court. 

The  Answers  insisted,  that  the  Power,  given  by  the 
Testator's  Will,  was  confined  in  its  Objects  to  his  Chil- 
dren :  that  under  the  Will  his  three  Daughters  took  vested 
Interests,  subject  to  their  Mother's  Power  to  vary  the 
Amount  of  their  Shares ;  but,  as  the  Mother  made  no 
Appointment  to  them  in  their  Life-time,  she  had  no  Power 
I'o  make  any  Appointment  after  their  Deaths:  that  the 
Power  did  not  extend  to  Grand-children  ;  and  the 
Stock,  was  unappointed  :  the  Defendant  Randolph  insist- 
ing, that  it  was  a  Joint-tenancy  in  the  three  Daughters ; 
and,  as  his  Wife  had  survived  her  two  Sisters,  the  whole 

Vol.  L  D  d  became 
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1813.         became  vested  in  her ;  and  fae^  as  her  Adnunistrator,  wtt 

^T^  entitled  to  it. 

White 

V. 

St.  Barbe  *^'*^  Samuel  Romil/y,  and  Mr.  Roupdl,  for  tbePIaintifli. 

ft 

If  the  Power  is  not  well  executed,  there  is  clearly  a 
Tenancy  in  Common  among  the  Daughters.     This  will 
be  compared  to  the  Case  of  Appointments  by  Will ;  which 
are  certainly  void  for  the  Excess  beyond   the  Power; 
for  Instance  as  to  Interests  given  to  Grand-children  under 
a  Power  to  appoint  to  Children:  Grand-children  not  being 
Objects  of  the  Power :  Alexanders,  Alexander  (a) :  but  this 
Question  has  been  decided  in  Langston  v.  Blackmore(b); 
and  in  Alexander  v.  Alexander  the  Master  of  the  Rolh 
speaks  to  the  same  Effect  (c) :  ''  the  Mother  had  a  Power 
^'  to  do  something  similar  to  this,  but  in  another  Way ;  for 
'*  though  that  Power  would  have  enabled  her  for  better 
'^  Advancement  in  Marriage  to  make  a  strict  Settlement 
*'  that  is  implicitly  contained  in  that  Power  to  limit  any 
"  Share  she  thought  fit  to  give  for  Advancement  of  Mar- 
"  riage  in  tbat  Way:  but  she  has  not  taken  that  Method; 
*'  for  she  has  made  a  Disposition  of  it  by  her  Will;  and 
"  therefore  it  must  correspond  with  every  Circumstance  in 
"  that  Will." 

Tills  Question  was  also  clearly  decided  in  Routledge  f. 
Dorril  (d) ;  where  Lord  Alvanley  states  as  to  the  Ap- 
pointment, made  on  the  Marriage  of  Elizabeth  Dorril, 
that,  where  there  is  a  Power  to  appoint  among  Persona^ 
capable  of  such  Appointment,  and  they  come  in  esse  at 
the  particular  Times  to  make  the  Appointment  good,  « 
Sum  appointed,  as  in  that  Case  to  the  Dau^ter,  upon 
Marriage,  though  modified  with  respect  to  the  Objects  of 

Caj2Ves,6w.  (dj  2  Ves.  jm.  357.   Sec 

CbJ  Amb.  2^0'  Page  362. 

(c)  2  Fes.  64l2. 
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the  Marriage,  is  a  good  Appointment,  hot  to  the  Objects  1813. 

of  tiie  Marriage,  but  to  the  Daughter  herself ;  and  that  Ap- 
pointment was  helda  good  Appointment  to  her ;  though,  if 
it  had  been  done  by  Will,  and  independent  of  any  Modifi-  «  ^ 
cation,  introduced  by  Elizabeth,  the  Daughter,  it  would 
not  have  been  good;  as  the  Husband,  and  the  Children  of 
the  Marriage  bom  after  the  Death  of.  their  Grandmother, 
were  not  immediate  Objects  of  the  Appointment.  There- 
fore it  was  just  as  if  it  was  appointed  to  her,  and  she  had 
settled  it  so  with  the  Husband. 

That  was  precisely  as  Lord  Hardwicke  considered  it  iii 
Langston  v.  Blackmore:  but  tliat  was  not,  as  Routledg'e 
V.  Dorrilf  the  Case  of  a  Marriage  then  in  Contemplation, 
but  a  Provision  for  any  Wife  the  Son  might  afterwiirds 
marry,  and  Children  by  a  subsequent  Marriage.      Tliis 
therefore  will   be    supported    as   an  Appointment,  not 
to    the    Grand-children,    but    to   Mrs.    White    herself: 
the  Intention  in   her  Favor  appearing  upon  the  Deed; 
and   her  Children   taking,    not  by  direct  Appointment, 
but  under  a  Modification  of  the  Property,  letting  them 
in,  with   the   Consent  of   their  Mother,  an  immediate 
Object  of  the  Power.    That  certainly  could  not  be  done 
by  Will ;  as  is  observed  in  Alexander  v.  Alexander ;  as 
that  would  be  the  sole  Act  of  the  Person  having  the 
Power;  and  the  Interest  would  be  taken  directly  tinder 
the  Appointment  by  Persons,  not  Objects  of  it:    but, 
nvhere  it  is  done  by  Deed,  the  immediate  Object  joining  in 
the  Act,  and  directing  the  Uses,  all  Objection  is  removed. 
From  the  Cases,  that  have  been  cited,  Mr.  Sugden  (a) 
tiraws  the  same  Conclusion,  that  in  Equity  a  valid  Ap- 
pointment may  be  made  to  Persons,   not  Objects  of  tlie 
Power,  with  the  Approbation  of  the  real  Object;   and, 
though  the  Instance  he  puts,  of  such  a  Settlement  upon 
the  Marriage  of  »  Child,  is  not  applicable  to  this  Case, 

(aj  SugdeHf  on  Powers,  420. 
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Mrs.  White  having  been  married  before  this  Appointment, 
the  Case  of  Langston  v.  Blackmore,  AvHich  was  upon  a 
Settlement  not  in  Contemplation  of  Marriage,  shews,  there 
is  no  such  Distinttion.  This  will  therefore  be  sustained 
as  an  Appointment  substantially  to  the  Daughter,  a  proper 
Object  of  the  Power;  who,  if  the  Appointment  had  been 
made  directly  to  her,  might  the  dext  Day  with  her  Hus^ 
band  have  made  this  Settlement. 


Upon  the  Construction  of  the  Will  however  it  is  not 
to  be  conceded,  that  Children  only  are  the  Objects  of  thiar 
Power :  the  Word  "  Family"  extending  to  all  Issue. 


Mr.  RichardSf  for  Defeudant,  the  Father  of  the  Plain- 
tiffs, who,  as  Administrator  of  his  deceased  Wife,  had  an 
Interest  agaiust  them,  but  who  had  joined  in  the  Appoint- 
ment, declined  arguing  the  Case. 

Mr.  Leach,  and  Mr.  Home,  for  the  Defendant  Ran^ 
dolph. 

This  is  clearly  a  Power  to  appoint  among  ChildiYD. 
The  Conclusion,  attempted  to  be  drawn  from  the  acci- 
dental  Introduction  of  the  vague  Word  "  Family*  sup- 
poses a  Chat^e  of  Intention,  before  the  Testator  came  to 
the  End  of  the  Will ;  clearly  in  the  former  ^rt  pointoig 
to  Children ;  to  which  the  Word  "  Family,"  as  her€  used, 
must  be  considered  synonymous ;  and  the  Court  will  not 
imply  Contradiction  from  Expressions,  that  may  be  recon- 
ciled. 

As  to  the  second  Question,  whether  this  is  to  be  con- 
sidered as  an  Appointment  to  a  Child,  or  to  Grand-diil- 
dren,  the  Principle  of  the  Cases  cited  is,  thi^  the  Appoint- 
ment was  a  direct  Gift  to  the  Child ;  who  was  competent 
to  make  that  Settlement,  ^arviug  out  of  it  ux^  Interest  for 

die 


CASES  IN  CHANCERY.  405 


WuiTE 


die  Children  of  that  Child.    The  Distinction  of  this  Case  isis. 

is,  that  the  Daughter  had  not  the  Capacity  of  making  a 

Settlement;  as  this  wasy  not  a  present  Interest,  which  she 

and  her  Husband  might  have  settled,  but  an  Interest  in     §^^  Barbs 

Remainder,  expectant  on    the  Death   of   her  Mother; 

which  they  were  not  competent  to  deal  with,  llie  Author  of 

this  Power  expresses  his  Object,  personal  to  the  Children, 

to  secure  their  good  Behaviour^  and  the  Court  will  not 

without  clear  Words  extend  it  beyond  the  Reason  assigned. 

Tlie  Interests  art  vested,  subject  to  be  devested  by  a  proper 

Appointment ;  and  this  Instrument  cannot  be  separated  > 

taking  it  first  as  an  Appointment,  and  secondly  as  a  De^ 

duration  of  Trusty 

Sir  Samvd  Romillj/  in  Reply  observed,  that  this  was 
^ust  such  a  Settlement  as  the  Court  would  have  directed ; 
and,  though,  it  is  true,  the  Wife  had  not  the  Power  of 
making  such  a  Settlement,  if  an  Appointment  had  been 
made  to  her,  the  Husband  could  have  done  it. 

The  Master  ofihe  Rolls  (preventing  farther  Reply.) 

The  last  Argument,  that  the  Appointment  and  Settle- 
ment was  all  one  Act,  and  could  not  be  separated,  by 
considering  it  first  as  a  good  Appointment,  and  secondly, 
a  Declaration  of  Trust,  would  have  applied  equally  in  the 
Cases  cited ;  for  there  was  no  direct  Appointment  to  tli« 
Child,  and  afterwards  a  Settlement :  but  it  was  one  Act ; 
putting  the  whole  into  Settlement  at  once  by  Consent  of 
all  the  Parties. 

W^hy  could  not  the  Husband  hi  this  Case  make  the  Set-    Husband  ca« 
tiement?     A  Husband  can  dispose  of  such  Property  of  his  dispose  of  his 
Wife  in  Expectancy  against  every  one  but  the  Wife  sur-  ^'^^^'*  Property 
viving;  and  this  is  just  such  a  Settlement  as  the  Court  '^^^  Expectancy 
"would  have  directed.    The  Question  is,  whether  all  Par-  ^^   h  t  th 

•P  d  3  ties,  Wife  surviving. 
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1813. 
Whitx 

V. 

St.  Ba^be. 


ties,  having  any  Power  over  the  Fund,  have  not  concurred 
in  this  Disposition  of  it.  The  Wife  could  make  the  Apr 
pointment;  and  the  Husband  could  make  the  Settlement; 
and  he  is  a  Party  to  the  Deed.  It  falls  precisely  within 
the  Principle  of  Rouiledge  v.  Dorril  and  Langston  v. 
Blackmore. 


«p 


The  Decree  was  made  according  to  the  Prayer  of  the 
Bill. 


T^ 
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Rolls. 

1813, 

Teb,  17,  18. 

Construction 
of  a  residuary 
Devise,  as  in- 
cluding under 
the  general 
Words  "  Estate 
"and  Effects" a 
Copyhold,  not 
surrendered,  in 
F^vor  of  a 
younger  Son, 
subject  to 
Debts,  the  Will 
reciting,  that 
the  eldest  Son 
was  provided 
for ;  and  no 
Freehold  Es* 
^tc. 


PENNINGTON  v.  PENNINGTON. 

SIR  John  Pennington,  Baronet,  by  his  Will,  dated  the 
20di'of  April,  1792>  giving  certain  Annuities,  which 
he  directed  should  be  issuing  out  of  his  Manors,  &c. 
situate  in  the  County  of  York,  subject  thereto,  devised  all 
his  Manors,  &c.  to  Trustees,  to  the  Use  of  his  Son 
Lord  Muncaster  and  his  Issue  m  strict  Settlement,  with 
Remaindertf  to  his  Son  Lowther  Pennington  and  his  Issue  io 
strict  Settlement,  with  Reversion  to  the  Testator's  rif^t 
Heirs  for  ever ;  and  after  giving  soma  specific  Legacies,  the 
Will  proceeds  as  follows : 

**  And  as  to  all  the  Residue  and  Remainder  of  my 
^'  Estate  and  Effects  not  hereinbefore  by  me  disposed  of 
''  after  Payment  of  ray  just  Debts  and  Funeral  Expeoces 
*^  with  the  due  Payment  whereof  I  hereby  charge  all  my 
''  Estate  and  Effects  as  well  real  as  personal  and  subject 

*'  theretf 
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"  thereto  I  gi^ye  devise  and  bequeath  the  same  and  every  1813. 

**  Part  thereof  unto  my  said  Son  Lozclher  Pennington  his  ^■'^^*' 

**  Heirs  Executors  and  Administrators  according  to  the 

*'  Nature  of  such  residuary  Estates  having  already  amply  Penijixotok 

*'  provided  for  my  said  Son  Lord  Muncasier  out  of  my 

*'  Estates  in  the  several  Counties  of  Cumberland,  West" 

*'  moreland  and  Lancaster  J' 

The  Bill  was  filed  by  a  Bond  Creditor ;  who  was  also 
one  of  the  Annuitants^  and  a  specific  Legatee  in  the 
WiU. 

The  Master^s  Report  stated,  that  the  Testator  died, 
seised  to  him  and  his  Heirs  of  a  Copyhold  Estate ;  which 
was  not  surrendered  to  the  Use  of  bis  Will ;  and  therefore 
according  to  the  Custom  of  the  Manor  descended  to  Lord 
Muncastery  as  the  eldest  Son  and  Heir;  and  that  the  Tes- 
tator did  not  die  seised  of  any  other  real  Estate  than  that, 
which  was  devised,  and  limited  ia  strict  Settlement  by  his 
Will.  The  Questions  were,  whether  the  Copyhold  Estate 
passed  under  the  residuary  Clause  to  Lowtlier  Pennington; 
and  whether  it  was  the  Fund^  out  of  which  the  Plaintiff's 
Debt  was  to  be  paid. 

Mr.  Richards,  and  Mr.  Hali,  for  the  Plaintiff:  Mr. 
Hart,  and  Mr.  Roupdl,  for  the  Defendant  Lowther 
Pennington. 

It  cannot  be  contended,  diat  the  Annuitants,  the  specific 
Devisees,  or  those,  to  whom  the  real  Estates  are  given  in 
strict  Settlement,  ought  to  contribute  to  this  Debt ;  which 
ought  to  fail  on  this  Copyhold  Estate,  passing  in  Equity, 
though  not  at  Law*,  under  the  residuary  Clause.  It  ap- 
pears by  the  Master's  Report,  that  the  Testator  had  no 
feal  Estate  whatever;  except  that;  which  he  has  limited  in 
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1813.         strict  Settlement.    There  19  nothing,  therefore,  but  thb 
Copyhold  to  satisfy  the  Words  of  the  residuaiy  Clause^ 
though  if  tliere  had  be^  any  Fi^ehold  Estate  tc^  satisfy  that 
Pennington.  (^1^^^^^  ^^^  Construction  must  hi^ve  been  different.    Tbu 

Cases  upon  this  Subject,  which  are  very  uuraerous, 
establish  this  Proposition,  that  the  Term^  **  real  Estate" 
shall  carry  Copyholds,  wh^re  there  is  no  Freehold  Estate: 
Bullock  V.  Bullock  (a),  R0S9  v.  Ross  (b),  Ithell  v.  Beant 
(c),  Byofi  V.  B^as  (d),  Lindopp  v.  EboraU  (e},  Drake  r. 
Jlobinson  (f),  Judd  v.  Pratt  (g),  and  Church  v.  Mundjf. 
(h).  The  Proposition,  thi^t  the  Heir  shall  never  be  dis- 
inherited  but  by  express  Words  or  necessary  Implication, 
does  not  stand  in  the  Way:  the  Testator  having  indicated, 
that  he  had  amply  provided  for  Lord  Aftmcasfer ;  who  wa| 
hia  Heir  at  Law;  and  the  Lai^^q^  of  tbe  residuary 
Clause  being  sufficiently  strong  to  disinherit  the  Heir  as  to 
the  Copyhold  in  i^aestioo* 

« 
If  agaibst'  an  Heir  utiproyided  for  this  Coqrt  w3l  not 
supply  a'  Surrender,  it  \vill  for  a  younger  Son,  provided  for, 
if  the  Heiir  ^Iso  h^  la  Provision.  That  a  Provision  for 
the  younger  Son  makes  no  Difierence  is  expressly  decided 
in  Cook  V.  Arnham  (i), 

» 

Sir  Samuel  Romilli/j  and  A^r.  B^ll,  for  the  Defendant 
Lord  Muncaster. 

There  is  aii  evident  Dis.tinct^n  between  the  Cases  of 
CHildl-en  and  Creditors :  in  the  former  tfie  Freehold  Estate, 

^  *  .   *  ■    *      «     *  •'  * 

J  •  ■    • 

CaJ  6  Vin.  Ab.  pi.  I9.  (f)  I  P.  Wm$.  443. 

(h)  1  Eq.  Ca.Ab,  124,  pi,  (g)  13  Vcm.  I68,  and  15 

\\  (Ed.  1739.)  Fm.  390. 

(c)  1  Ves.  215.  (h)  12  Ves.4,26,  and  15 

(d)  2  V€$.  164.  Ves.  39fi. 
XO  3  Bro.  C.  C.  188.  .     (ij  3  P.  Wm$.  383. 

vrhateTei; 
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i^batever  its  Value,  satisfy  the  Intention;  but  as  to  the         1813. 
latter  the  Amount  of  the  Pebts  is  to  be  considered  in  pro-  ^^^^^ 

viding  a  Fund  for  their  Liquidation  (a),  ^fhis  is  not  tlie 
Case  of  a  Surrender  to  be  supplied  for  Creditors,  the  Pro-  Pbxhujgtow. 
pertjy  not  specitically  devised,  being  more  than  sufficient  to 
answer  tiie  Debts.  The  only  Question  is,  whether  the 
Testator  has  by  tlie  residuary  Clause  devised  bis  real 
Estate ;  and  it  cannot  be  maintained^  tliat  he  has.  llie 
puly  Effect  of  that  Clause  is  to  bequealli  his  personal  Pro- 
perty to  Lowther  Pennington,  Ihe  Expression  "  the 
**  same  and  every  Part  thereof  "  applies  only  to  the  ''Estate 
f  and  Eff,  cts,''  die  Disposition  pf  which  begins  the 
Clause,  and  not  to  the  lerms  ''r^  and  personal/'  on 
viliicb  he  had  charged  his  jpebts,  &c. ;  and  the  Words 
^'  according  to  the  Nature  of  such  residuary  Estates"  were 
probably  used  \v  jthout  any  definite  Meaning.  Though  the 
Word  ''  Estate,-'  standing  alone^  has  with  reference  to  the 
Context|  been  held  to  carry  real  Estate,  yet^  when 
f  oupled  with  ''  Effects,''  it  has  been  always  confined  to  per- 
gonal Property.  The  Argument,  that  here  is  no  real 
Estate  to  satisfy  the  residuary  Clause,  i»  opposed  by  dip 
ultimate  Reversion  of  the  Estates,  devised  in  strict  Settle- 
meut. 


The  Master  of  the  Ro^ls. 

Tlii$  appears  to  me  to  be  a  plain  Case.  The  Clause, 
^  agree^  is  to  be  read  with  an  Exclusion  of  the  Paren- 
^hesb ;  for  the  Words  ''  the  same"  ref^r  not  to  ''  all  n\% 
'f  Estate  aud  Effects  as  well  real  as  personal,''  but  to  '<  the 
*^  Residue  and  Remainder  of  my  Estate  and  Effects  not 

(^fl J  Sec  as  to  this  Distinct      Church  v.  Mund^,    15   Vcs, 

tion   Lord  C.  Eldon's  Judg-      397,  and  the  Cases  there  re- 

ment  in  Judd  v.  Prattf  15      fcrred  to,  of  By/zj  v.Bya*,  and 

J^es,  394,  the  Argument  in      Lindapp  y.  EhoralL 

"  hereinbefore 


4  to 


1819. 


V. 
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^  hereinbefore  by  me  disposed  of."    Stopping  here^  tbere 
might  be    some  Ambiguity    from    coupling    the  Word 
'^  Estate''  with  ''  Effects :"  but  upon  the  whole  of  die 
Clause  there  is  no  fair  Doubt  of  the  Meaning :  '^  And  as  to 
**  all  the  Residue  and  Remainder  of  my  Estate  and  Effects 
'^  not  hereinbefore  by  me  disposed  of  after  Payment  of 
''  my  just  Debts  and  Funeral  £xpence9>  (with  the  Paj- 
*^  ment  whereof  I  hereby  charge  all  my  Estate  and  Effects 
'^  as  well  real  as  personal)  and  subject   thereto  I  give 
''  devise  and  bequeath  the  same  and  every  Part  thereof 
**  unto  my  said  *  Son   Lowther    Pennington  his  Heirs 
*'  Executors  and  Administrators  according  to*  the  Natuie 
'^  of  such  residuary  Estates."    That  is,  he  gives  his  re- 
siduary Estates,  of  different  Natures.    The  Devisee  and 
his  Heirs  are  to  take  some :  the  Devisee  and  his  Executois, 
others,  according  to  their  respective  Natures.     He  must 
have  intended  to  include  all,  whether  real  or  personal^  in 
this  residuary  Clause. 


ItotLS.  *         -^ 

,8,3^  MAUGHAM  t.  MASON. 

Feb.  15,  ig. 

DcviseolFree^  /J HA RLES  Piyor,  being  Seised  of  Finediold  Chambtw 
hold  Estate  in  ;„  Lincoln's  Inn,  by  his  Will,  dated  the    l6th  of 

Trust  t^sell  and  j^^y^h,  1774,  devised  them  to  Trustees  and  &eir  HeifS, 
apply  the  Mo- 
ney towards  Payment  of  the  Legacies  :    the  Residue  of  the  personal 
Estate  after  Payment  of  Debts,  Legacies,  &c.  upon  Trust  to  convert 
all  the  said  Residue  of  his  personal  Estate  into  ready  Money,  to  be 
laid  out  in  Freehold  Property,  to  be  settled. 

The  personal  Estate  leaving  a  Residue  beyond  the  Charges,  the  real 
Estate  a  resulting  Trust  for  the  Heir  at  Law;  and  charged  with  the 
legacies,  not  primarily,  but  only  as  an  auxiliary  Fund  to  the  pei-sonal 

lUtate. 

upon 
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upon  Trust  to  sell,  and  to  apply  the  Money  arising  by 
such  Sale  '*  towards"  Payment  of  the  Legacies,  by  bis 
Will  bequeathed ;  and  the  Rents  and  Profits  thereof,  until 
sold,  to  be  applied  to  the  same  Uses;  and  after  giving 
Two  pecuniary  and  some  specifit  Legacies  as  to  for  and 
concerning  all  the  rest,  Residue,  and  Remainder,  of  his 
personal  Estate  of  what  Nature  or  Kind  soever,  after 
Payment  of  his  just  Debts,  Legacies,  and  Funeral  Ex* 
pences,  he  bequeathed  the  same  unto  his  Trustees,  their 
Executors,  Administrators  and  Assigns,  upon  Trust  to 
convert  all  the  said  rest  and  Residue  of  his  personal 
Estate  into  ready  Money,  and  to  lay  out  the  same  in  the 
Purchase  of  Freehold  Property;  which  the  Trustees 
were  to  settle  during  the  natural  Life  of  the  Testator^s 
Niece  Cecilia,  the  Wife  of  John  Maugham,  upon  Trust 
for  her  separate  Use,  with  Remainder  to  her  Sons  in  Tail- 
male  in  strict  Settlement  and  Remainders  over.  He  ap- 
pointed his  Trustees  Executors. 


1813, 


Maitgham' 
Masor* 


The  Executors  paid  all  the  Debts,  Funeral  Expences^ 
and  Legacies,  out  of  the  personal  Estate ;  not  making  Sale 
of  the  Chambers ;  and  leaving  a  Surplus  of  £580  Stock, 
the  Residue  of  the  personal  Estate. 

Tlie  Plaintiff,  the  Grandson  of  Cecilia  Maugham^  de- 
ceased, claiming  under  the  Limitation  to  her  Sons  in  Tail- 
male,  filed  the  Bill;  praying,  that  the  Freehold  Chambers 
might  be  sold ;  and  the  Produce  together  with  the  £5iO 
Stock  laid  out  in  th'ie  Purchase  of  Lands,  to  be  settled 
according  to  the  Directions  of  the  Will. 


The  Heiress  at  Law  of  the  Testator  submitted  by  her 
Answer,  that,  if  the  Court  should  be  of  Opinion,  that 
the  Freehold  Chambers  were  liable  to  make  good  the 

liegacies. 
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IS  13.  Legacies^  they  were  liable  only  to  the  Extent  of  tlic  De- 

ficiency of  the  personal  Estate;  and  if  such  Freehold  Estate 
^as  primarily  liable  to  pay  the  Legacies,  theu  she  claimed 


MAVGIIASitf 


V. 


Masok.        ^^  "^  entitled  to  the  Surplus. 

Mr.  Richards,  and  Mr.  Lovat,  fm  the  PlaintiflT. 

There  are  Two  Questions :  first,  whetlicr  the  Chambers 
are  not  converted  out  and  out  into  personal  Estate :  se- 
condly, whether  the  Chambers  are  not  primarily  liable  to 
pay  tlie  Legacies.  With  respect  to  the  first  Point,  Uiis 
is  not  a  Question  between  tlie  Mcir,  and  the  next  of  Kin, 
but  between  the  Heir,  and  the  residuary  Legatee :  a  Dis- 
tinction, expressly  taken  in  the  learned  Argument  of 
Ackroi/d  v.  Sniitlison(a)  founded  in  the  Diflerence  be- 
tween the  Case  of  Intention  apparent,  and  the  Absence 
of  Intention. 

Secondly,  this  Testator,   as  in  Ilancox  v.  uibbcy  (bX 

clearly  indicates,  .that  the  Chambers  i>hould  be  the  first 

Fund  for  Pa) men t  of  his  Legacies;  and  the  liitroductioQ 

of  the  Word  "  Legacies"  in  the  residuary  Clause  is  not 

^.  inconsistent  with  this  Construction ;   proceeding  on  the 

Presumption,  that  the  Produce  of  tlie  Chambers  might 

not  be  sufficient.     There  is  no  Pretence  for  considerii^ 

this  a  Charge  upon  the  Chambers  merely  to  supply  the 

Deficiency  of  the  personal  Estate:  it  is  both  in  Terms 

and  Substance  a  Devise  in  the  first  Instance  to  pay  the 

Legacies;    and   though    the    Testator    uses    the  Word 

**  towards"  his  Meaning  is  *'  In"  Payment.     If  any  Re^ 

liance  is  placed  on  the  Word  "  personal"  in  the  residuary 

Qause,  that  Word  is  to  be  found  also  in  Mallabar  y. 

CaJ  1  Bro.  C.  C.  .503,  sec  fbj  11  Ka.  179. 

particularly  507  to  512. 
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MaUabar  (a)y  and  in  Durour  v.  Motteaux  (b) ;  as  appears 
by  the  Register's  Book(c);  and  that  Will  had  no  such 
Words  as  "  and  Performance  of  my  Will,"  or  any  other 
Expression  more  favorable  to  the  residuary  Legatee.  So 
the  Words  "  personal  Estate"  in  the  residuary  Clause  of 
this  W^iil  must  be  understood  not  merely  tlie  personal 
Property  in  a  strict  Sense,  but  as  comprising  also  the 
Produce  of  this  real  Estate. 


1S13. 
Maughau 

Masok. 


Mr.  Leach,   and  Mr.  Wingfield,  for  the  Heiress  at 
Law. 


If  any  Distinction  really  exists  between  the  Cases  of 
next  of  Kin  and  residuary  Legatee,  contending  with  the 
Heir  at  Law,  it  is  difficult  to  assign  a  Reason  for  it,  that 
M'ill  be  satisfactory  and  consistent  with  the  settled  Rule, 
that  the  Heir  shall  never  be  disinherited  but  by  express 
Words  or  necessary  Implication.  The  Cases  of  MaUabar 
V.  MaUabar  and  Durour  v.  Motteaux  turned  upon  the 
peculiar  Expressions  used  in  those  Wills ;  creating  a  com- 
pleat  Conversion  out  and  out,  turning  the  Whole  into  per- 
sonal Property;  and  the  Word  '*  Residue",  therefore, 
applied  to  both.  This  Charge  on  real  Estate,  merely 
**  towards"  Payment  of  the  Legacies,  falls  under  the 
common  Principle,  that  a  Gift  to  a  certain  Extent,  not 


(a)  For.  78. 

(b)  1  Vcs.  320. 

(c)  Mr.  Lovat  stated  this 
Will  from  thcile-giVfi's  Book 
thus :  The  Testator  gave  all 
his  real  and  personal  Estate 
(by  the  Description  of  all  his 
Lands,  Tenements,  and  Here- 
ditaments, Stock  in  Trade, 
Debts,  &c.)  to  Trustees  upon 
Trust  to  sell    and    dispose 


thereof,  and  thereout  to  pay 
all  the  Testator's  Debts  and 
Funeral  Expences  and  tlie 
Legacies  and  Gifts  by  the 
said  Will  given,  and  place 
out  and  invest  the  Residue  of 
his  ^*  Fersonar  Estate  upon 
Securities,  and  dividd  among 
several  [Persons. — Reg.  Lib. 
1749,  Book  A.  Fol.  253. 

exhausting 
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V. 
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exhausting  the  whole  beneficial  Interest,  leaves  a  resulting 
Trust  for  the  Heir  at  Law  (a).  The  real  Estate  is  not 
primarily  liable.  The  Case  of  The  Duke  of  Ancmter  v. 
Mayer  (b)  has  settled,  that  a  mere  Charge  on  die  real 
Estate  will  not  exonierate  the  personal  Estate ;  which  is 
not  exempted,  but  only  receives  Aid  from  die  real  Estate. 
The  Words  of  this  Will  are  not  stronger ;  and  call  for  no 
different  Construction.  Another  settled  Rule  is,  that 
where  there  is  a  Charge  on  both  Funds,  the  real  Estate 
■hall  never  be  held  primarily  liable;  exempting  the  na- 
tural Fund,  the  personal  Estate.  In  Hancox  v.  Abbey  the 
general  Rule  was  admitted ;  but  that  Case  was  taken  out  of 
it  by  the  Intention  indicated  as  to  the  «£2000. 


Mr.  Richardsj  in  Reply. 

There  is  a  solid  Difference  between  the  Cases  of  the 
next  of  Kin,  and  the  residuary  L^atee,  conflicting  with 
the  Heir:  the  residuary  Clause  raising  the  inference, 
which  the  other  Case  wants,  that  the  Heir  was  disinherited. 
The  Intention,  clearly  indicated,  must,  as  in  Mallabar  v. 
Mallabar  and  Durour  v.  Motteaux^  give  the  Surplus 
to  the  residuary  Legatee  :  but  taking  this  not  to  be  a  Con- 
version out  and  out,  it  is  a  Devise  for  a  particular  Pur- 
pose^ and  within  Hancox  v.  Abbey. 

The  Master  of  the  Rolls. 

Two  Questions  were  made  in  this  Cause :  first,  whether 
the  real  Estate  is  not  so  absolutely  converted  into  personal 
as  to  pass  by  the  residuary  Clause  under  the  Denominatioa 
of  personal  Estate :  secondly,  whether,  if  it  does  not  so 


(a)  See  Hilly. Cock,  Ante, 
173,  and  King  v.  Denison, 
Ante,  261. 


(k)  1  Bro.  C.  C.  454. 
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pzss,  k  be  not  at  least  the  primary  Fund,  out  of  whidi 
ibe  Legacies  are  to  be  paid. 

The  Testator  directs  his  Trustees  to  sell  his  Chambers, 
the  only  real  Estate  he  is  stated  to  have  had,  and  to  apply 
the  Money,  arising  by  such  Sale,  towards  Payment  of  the 
Legacies  by  his  WHl,  bequeathed.  Stopping  here,  it 
^ould  be  impossible  to  contend,  that  what  remains  after 
Payment  of  the  Legacies,  would  not  be  a  resultmg  Trust 
for  the  Heir;  no  Disposition  being  made  of Hhe  Surplus 
Produce  of  the  Sale  after  Payment  of  the  Legacies ;  and 
no  Purpose  being  expressed,  for  which  the  Sale  is  directed^ 
beyond  Payment  of  them. 

The  Testator  then  gives  some  specific  Legacies  of  Stock; 
which  of  course  cannot  be  the  Legacies,  to  uhich  the  Pro- 
duce of  tlie  Sale  of  the  real  Estate  is  to  be  applied. 
There  are  only  Two  pecuniary  Legacies ;  one  of  ^1000; 
and  Twenty  Guineas  to  one  of  his  Executors.  Of  Two 
Stock  Legacies,  given  only  for  Life,  he  directs  the  Trustees 
upon  the  Death  of  each  Legatee  to  sell  the  Capital ;  and 
to  lay  out  the  Produce  in  Freehold  Lands  and  Tenements, 
to  be  settled  to  the  same  Uses  as  the  Lands  afterwards 
directed  to  be  purchased  with  the  rest  and  Residue  of  the 
personal  Estate.    The  residuary  Clause  is  thus  expressed : 

''  And  as,  for  and  concerning,  all  the  rest,  Residue, 
''  and  Remainder,  of  my  personal  Estate  of  what  Nature 
^  or  Kind  soever  after  Payment  of  my  just  Debts,  Legacies 
^'  and  Funeral  Expences,''  he  bequeathed  to  his  Trustees, 
their  Executors,  8cc.  upon  Trust,  to  convert  all  the  reat 
and  Residue  of  his  personal  Estate  into  ready  Money,  and 
to  layout  the  same  in  the  Purchase  of  Freehold  Property; 
-which  the  Trustees  were  to  settle ;  and  then  he  proceeds 
la  declare  the  Trusts. 


41S 


ISIS. 


MAUClIAKy 

V, 

Masov, 


The 
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Properly  no- 


1813.  The  Observation  is  perhaps  iDifiute,  Uiat  the  Money, 

produced  by  the  Sale  of  the  real  Estate,  could  not  with 
propriety  be  spoken  of  as  personal  Property  to  be  con- 
verted into  Money:  at  most  however  this  is  a  general 
Bequest  of  the  Residue  of  his  personal  Estate ;  and  the 
Question  is,  what  was  meant  to  be  included  under  that 
Description.  Properly  speaking  nothing  is  the  personal 
thing  is  the  per-  Estate  of  a  Testator,  that  was  not  so  at  his  Death.  He 
sonal  Estate  of  may  certainly  so  express  himself  as  to  shew,  that  some- 
a  Testator,  that  thing  else  was  intended :  but,  where  there  is  nothing  but  a 
was  not  so  at      Direction  to  sell  Land,  with  Application  of  the  Money  to 

a  particular  Purpose,  and  a  subsequient  Bequest  of  the 
rest  and  Residue  of  the  personal  Estate,  I  know  of  no 
Case,  in  which  it  has  been  held,  that  the  Surplus,  after 
the  particular  Purpose  is  answered,  forms  Part  of  the 
personal  Estate  ;  so  as  to  pass  by  tlie  residuary  Bequest 
The  mere  Disposition  of  the  Residue  of  personal  Estate 
can  never  solve  the  Question,  what  is  personal  Estate. 
The  Clause  may  be  so  conceived  as  to  shew  the  Sense,  in 
which  those  Words  are  used :  but  here  is  nothing  more 
dian  those  Words,  unaccompanied  with  any  Tiling  ex- 
to  a  particular  planatory  of  the  Sense,  in  which  they  were  used. 
Purpose,  there 

It  must  therefore  be  contended  broadly  in  this  Case, 
that,  wherever  a  Will  contains  a  Direction  to  sell  real 
Estate,  and  also  a  residuary  Bequest  of  personal  Estate, 
there  can  be  no  resulting  Trust  for  the  Heir. 


his  Death :  he 
may  so  ex- 
press himself 
as  to  shew 
something  else 
intended;  but 
where  there  is 
nothing  but  a 
Direction  to 
sell  Land  with 
an  Application 
of  the  Money 


is  no  Instance 
of  holding  the 
Surplus,  after 
that  Purpose 
answered,  to 
form  Part  of 
the  personal 
Estate,  so  as 


The  Caises  of  Mallabar  v.  Mallabar  (a)  and  Dtirouf  r. 
Motteaux  (b)  have  never  been  understood  to  establish  any 
pass  by  the  re-  such  Proposition.  In  the  former,  though  those  Two  Cir- 
siduary  Be-  cumstances  concurred,  they  were  not  relied  upon  either  in 
H^cst.  ^jj^  Argument  or  tlie  Decision.     Lord  Talbot  at  firat  w- 

sorted  to  parol  Evidence;  but  afterwards,  thought,  die  In- 
tention might  be  satisfactorily  collected  from  the  Will  itself. 


(a J  For,  78. 


fhj  1  Vcs.  320. 


Durmtr 
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buTOur  V.  Motteaux  does   not  perhaps   fumisU  so  1813. 

strong  an  Indication  of  Intention.     From  the  little  Lord     ,  -  ^^"^ 
Hardwicke  is  reported  to  have  said  it  is  difficult  to  as-  ^^ 

certain,  from  what  ^Expressions  he  inferred,  that  by  the  Masox. 
Description  of  all  his  personal  Estate  the  Testator  meant 
to  include  every  Thing  in  the  Residue.  If  any  Stress  is 
to  be  laid  upon  the  Word  "  all/*  that  Word  does  not 
occur  here :  but  that  Decision  is  generally  accounted  for 
by  the  particular  Manner,  in  which  the  Sale  was  directed, 
and  the  Circumstance  of  the  Testator's  having  blended 
together  the  real  and  personal  Estates  in  one  Gift  to  » 

Trustees,  to  sell  the  whole  with  his  personal  Estate,  8cc. 

The  blending  the  two  Estates  together  has  always 
been  considered  as  furnishing  an  Argument  for  the  entire 
Conversion  of  the  real  into  personal :  an  Argument,  which 
b  wholly  wanting  hi  this  Case.  It  was  observed  (by  Mr. 
Lovai)  that  this  Circumstance  cannot  be  considered  as  very 
decisive  of  the  Intention  either  Way;  as^  though  tliey 
were  blended  together  in  Jckroyd  v.  Smiihson  (a)^  yet 
the  Heir  succeeded  in  his  Claim.  Tliere  the  Question  was^ 
Dot,  whether  the  Testator  meant  to  dispose  of  real  Estate 
as  Personalty ;  for  he  had  done  so  in  express  Terms ;  but, 
whether  it  was  to  be  converted  for  any  other  Purpo(»e  \haa 
the  precise  Disposition  expressed.  That  Case  decides, 
that  it  is  not  in  every  Instance,  where  the  Estates .  are 
.  blended,  diat  the  Heir  is  excluded ;  but  not,  tliat  without 
that  Circumstance,  or  some  equivalent  Indication  of  In^ 
tention,  die  Claim  of  the  residuary  Legatee  can  prevail. 
Tlie  Want  of  a  Circumstance  may  be  very  material  in  the. 
one  Way ;  although  the  Existence  of  it  would  not  be  de- 
cisive in  the  other.  I  can  find  nothing  in  this  Will,  that 
fumidies  a  sufficient  Indication  of  the  Intention  of  thg 
Testator  to  make  an  absolute  Conversion  of  bis  real  into 
personal  Estate. 

C^J  I  Bro.  C.  C.  103. 
Vol.!.  E«  A$ 


41» 


1819. 


Mauohax 
Masov. 


CASES  IN  CHANCERY. 

As  to  the  other  Question,  I  do  not  see,  how  it  can  p09« 
sibly  bear  an  Argument :  so  numerous  are  the  Cases,  iu 
which  much  stronger  Words  have  been  held  insuflScient  to 
exempt  the  personal  Estate,  or  to  make  the  real  prunanly 
liable.    Some  Stress  was  laid  on  the  Circumstance,  that 
it  is  towards  the  Payment  of  Legacies  only  that  the  Pro* 
duce  of  the  real  Estate  is  to  be  applied.    From  a  Difec- 
tion  to  pHy  a  partkular  Debt,  or  a  particular  Legacy,  in 
Contradistinction  to  other  Debts  and  other  Legacies,  the 
Argument,  used  in  Hancox  ▼.  Abbey  (a)p  may  fairly 
enough  arise,  but  where  it  is  to  pay  Debts  generally,  or 
Legacies  generally,  there ,  is  no  Room  for  its  Applicatkmi 
Although  in  the  subsequent  Part  of  his  Will  the  Tes- 
tator gites  only  two  pecuniary  Lqpicies,  of  any  Amcnmt, 
yet,  if  he  had  given  ever  so  mauy,  they  would  all  hate 
been  equally  charged  on  the  real  Estate;   but  charged 
in  Aid  of  the  Personal)  and  not  in  Exclusion  of  it,,  or  in 
Priority  to  it. 

Upon  both  Points  therefore  my  Opinioa  is  in  fiivov  of 
the  Heir  at  Law. 


Tlie  Bni  was  dismissed  without  Costs. 

(a J  llVei.179- 


■  * 
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LORD  MILSINGTOUM  v.  EARL  OF  PORT-       Lincolk'« 

MORE.  ;*or' 

Feb. 22. 

THE   Plaintiff  having  obtained  an  Injunction  with-    The  Right  to 
out  serving  the  Defendant  with  a  Letter  Missive  the  Letter 
and  Office  Copy  of  the  Bill,  a  Motion  was  made  to  di*-  Missive  and 
solve  the  Injunction ;  or  that  the  Plaintiff  might  be  direct-  ^^P^  ^^  '^° 
ed  at  his  own  Expence  to  furnish  the  Defendant  with  an    ^    **    rivaege 

Office  Copy  of  the  Bill.  "^  ^7Tl 

'^^  not  of  Parha- 

mcnt:  attach* 
Mr.  Jlarty  Mr.  Leach,  and  Mr.  Hall,  in  aupport.of  jn<T  therefore 

tlie  Motion.  to  all  Scotch 

and  Irish  Peers. 

Tlie  Defendant  is  not  bound  to  put  ia  an  Answer,  until     Injunction 

he  has  been  served  with  a  Letter  Missive,  and  an  Office  ^'^^'"cfore,  or 

Copy  of  the  Bill ;  and  this  Injunction  having  issued  with-  ^^^"^5  ^^^^^"' 

^    . ,      •       XT  n*^  not  so  accom- 

out  either  is  a  NoUity.  .   i    .  . 

.  panicdy  IS  m- 

effcctual. 
It  may  be  questioned,  whether  this  is  not  a  Breach  of 

Privilege.  The  Privilege  of  Peerage,  limited  as  it  is  by 
modem  Statutes  ("a^,  still  requires/  as  an  indispensible 
Condifion,  Service  of  the  Letter  Missive,  and  Copy  of 
the  Bill,  accompanying  at  leasts  if  not  preceding,  any 
Order  of  the  Court ;  and  in  this  Respect  there  is  no  Dis- 
tinction betNveen  an  English  and  a  Scotch  Peer :  the 
Privilege  attaching  to  the  Defendant  as  a  Peer;  not  as  a 
Member  of  the  Upper  House  of  Parliament.  Robinson 
V.  Lord  Rokehy  (b)  has  decided,  that  Irish  Peers,  with  the 
Exception  of  those  in  tlie  House  of  Commons,  are  en- 
titled to  every  Privilege  of  the  Peerage,  except  that  of 

faj  Stat.  12  and  13  Jnil.  (h)  8  Vcs.  GOI. 

3.  c.  3.     Stat.    1 1    Geo.  2. 
c.  24.. 

E  e  2  sitting 
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1813.  sitting  in  the  House  of  Lords  faj:  and  therefoBe  to  the 

^"^  Letter  Missive. 

Lord 

Sir  Samuel  Romillyt  for  die  Plaintiff,  said,  the  Ap^ 
Earl  of        plication  in  Robhison  v.  Lord  Rokeby  was  not  opposed : 
PoRTMORE.      ^^^  Orders  had  been  frequently  made,  that  upon  the  Ser- 
vice of  at)  Injunction  on  a  Peer  a  Letter  Mbsive  should 
Accompany  it. 


The  Lord  Chancellor* 

This  is  Privilege  of  Peerage,  not  Privilege  of  Parlia- 
ment In  this  Respect  therefore  there  is  no  Distinction 
between  English,  Scotch,  and  Irish,  Peers :  all  being  en- 
titled equally  to  Privilege  of  Peerage ;  though  only  those, 
who  are  in  Parliament,  can  have  Privilege  of  Parliament. 
In  both  the  Acts  of  Union  the  Peers  in  Parliaments,  the 
Id  and  the  48,  have  the  same  Privileges  as  the  English 
Peers ;  with  the  Exception  of  those,  who  did  not  take  the 
Oaths;  with  regard  to  whom  there  was  a  considerablt 
Question  as  to  their  franking. 

If  they  have  the  same  Privilege  of  Peerage,  though 
not  of  Parliament,  what  is  their  Privilege  as  to  this  Ques- 
tion ?  With  regard  to  that  I  am  bound  to  consider  every 
Peer  entitled  to  this  Privil^e,  who  does  not,  as  many  do, 
voluntarily  waive  it.  The  Question  then  is  as  to  the  Effect 
of  the  Injunction.  I  doubt,  whether  it  has  any  Validity, 
unless  accompanied  with  the  Letter  Missive  and  a  Copy 
of  the  Bill.  I  will  consult  the  Master  of  the  Rolls  upon 
it :  but  at  present  I  think,  I  ought  not  to  make  the  Order ; 
conceiving  the  Injunction  to  be  good  for  nothii^.  If  t 
Peer  is  entitled  to  an  Oflke  Copy  of  the  Bill,  and  insisti 
iipon  it,  I  do  not  see,  how  this  Court  can  make  any  Pro- 
cess effectual  against  him,  until  that  is  done.    I  had  takea 

(a)  See  Stat.  39  and  40  Geo,  3.  c.  67. 
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it^  that  this  Practice  was  much  older  than  the  Statute  of         181/^. 
William  3.    The  Letter  Missi^-e  and  Copy  of  the  Bill  I  t^T 

take  to  be  very  antient.    lliere  is  one  Instance  of  it  in  a  ]Jxlsinotoun 
very  early  Stage  of  the  Banbury  Case.  v. 

Earl  of 

'  -        '  PORTMORX. 

Sir  Samuel  Romilljf,  for  the  Plaintiff^  then  vraived  the 
Point ;  and  consented  to  serve  a  Copy. 


EeS  WILKINSON 
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Before 
The  Lord 
Chancellor. 
1812,     . 
Feb.  25,  26. 
\yith  the  Judges 
1812, 
June  15.  19. 
26.  29. 
1813, 
Teh.  10. 
March  1. 
April  13. 
Under  a  De- 
vise by  a  mar- 


WILKINSON  V.  ADAM. 


Th£  Lord  Chancei^lor. 

Sir  Alexander  Thompson,  Baron. 

gir  Simon  Le  Blanc, 

3ir  ViCAKY  GiBBS, 


V 


ustices. 


TOHN  Wilkhison  by  his  WUl,  dated  the  CQth  of 
November,  1 806,  devising  to  his  Wife  Marj^  Wilkimou 
for  life  bis  Mansion  at  Castle  Head,  and  declaring,  that 
such  Devise,  together  with  the  Annuity  given  to  her,  was 
ned  Man,  bay-  ^  j^^  taken  in  lieu  of  Dower,  and  giving  her  aa  Annuity  of 
^  p,  .f,  '  £500,  charged  on  his  real  Estates  and  Iroa  Works  therein- 
<<  to  the  Chi]«  ^^^^  devised,  and  also  giving  her  the  Use  of  bis  House- 
<<  drcn  which  I  h^'^  Goods,  8cc.  at  his  Mansion  at  Castlf  Uead,  proceeds 
"  may  have  by  as  follows  : 
"  A,  and  liv- 

'^  And  from  and  after  the  Decease  of  my  said  Wife  1 
^*  give  and  devise  unto  Ann  Lewis  (who  now  lives  wiih 
^^  me)  during  the  Term  of  her  natural  Life  provided  she  so 
^'  long  continues  single  and  unmarried  but  not  othemise 
*^  all  that  my  said  JMansion  House  at  Castle  Head  with 
*^  the  Appurteuaiices.  Abo  I  give  and  devise  to  the  said 
<^  Ann  Lewis  (subject  to  the  Proviso  aforesaid)  the  Use  of 


"  ing  at  my 
"  Decease," 
natural  Chil- 
dren, who  had 
acquired  the 
Reputation  of 
being  his 
Children  by 


her  before  the 

Date  of  the  Will,  entitled,  as  uppn  the  whole  Will  intended,  and  sufr 
ficiently  described  ;  rejecting,  as  a  Description  of  the  Devisees,  Passages 
in  a  written  Book,  unattested  ;  of  which  Probate  was  admitted  under 
a  Reference  in  the  Will  to  "  the  Observations  and  Directions,  which 
*'  I  shall  ioave  in  it  written  Book." 

Wheth(  I ,  if  ihcre  were  also  legitimate  Childrei^  by  the  sam^  Mother, 
they  could  lake  loiiether  under  the  same  Description,  and  whether 
future  illegitimate  Children  can  take  under  any  Description  in  a  Will, 
(^uare. 


^zH 
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^  all  my  Household  Goods,  Plate,  Furniture,  and  other 
^'  Chattels  of  what  Kind  soever,  being  at  my  Mansion 
^*  House  at  Castle  Head  aforesaid  for  her  Life  which 
'^  Devises  are  for  the  separate  and  peculiar  Use  Benefit 
**  and  Enjoyment  of  the  said  Ann  Lewis  during  the  Term 
**  and  on  the  Proviso  aforesaid  and  are  to  be  looked  upoQ 
**  as  entirely  distinct  from  and  having  no  Reference  to  the 
''  joint  Trust  wherewith  she  is  hereinafter  intended  to  be 
'*  invested  by  this  my  Will." 


1812-13. 


WlLKlNSOir 
V. 

Adam* 


The  Testator  tlien  devises  all  his  real  and  personal  Pro. 
perty  (except  what  he  had  before  gi\^n  to  his  said  Wife 
and  Jnn  Letcis  for  their  respective  lives)  to  the  said  jlnn 
Lewh,  James  Adam,  tVilliam  Faughan^  Cornelius  Rey^ 
noldSf  and  Samuel  Fereday^  for  Thirty-one  Years,  to  com- 
mence from  hiar  Decease,  upon  several  Trusts ;  the  last  of 
which  is  to  purchase  Lands  of  Inheiitance ;  to  be  limited 
during  the  Term  of  Thirty-one  Years  to  such  and  the  same 
Uses,  and  upon  the  same  Trusts,  with  those  of  the  Tes- 
tator's Estates  of  Inheritance,  thereby  devised  to  them  in 
Trust ;  and  he  then  proceeds  in  the  following  Words : 

• 

**  And  from  and  after  the  Expiration  of  such  Term  to 
^^  the  Children  which  I  may  have  by  the  aforesaid  Ann 
**  Lewis  and  living  at  my  Decease  or  bom  within  Six 
**  Months  after  equally  to  be  divided  between  such  Children 
**  and  their  Heirs  Share  and  Share  alike  and  if  but  one  such 
*^  Child  to  such  only  Child  and  his  or  her  Heirs  for  ever  ; 
**  and  if  no  such  Child  or  Children  be  living  at  my  Death 
"  or  born  wiihin  Six  Months  after  my  Decease,  as  afore- 
'*  said,  to  my  Nephew  Thomas  Jones  and  his  Heirs  for 
''  ever ;  and  if  the  said  Thomas  Jones  shall  at  the  lime 
**  of  such  Purchase  be  dead,  in  that  Case  to  such 
^'  Person  as  shall  be  (he  Heir  of  the  said  Thomas  Jones, 
'*  and  to  his,  her  or  their.  Heirs  for  ever  ;**  and  after  the 
Expiration  of  the  said  Term  of   Thirty-one   Years  he 

£  e  4  devise4 
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181^'13«'       devised    all  other    his  Estates^    t(c,  in   tlie   follawins 

^  "^^  Words: 

Wilkinson 

Adam  *'  '^^  ^'^^  ^*®  *"^  Behoof  of  the  Child  or  Children 

"  which  I  may  have  by  the  said  Ann  Lewis  as  above 
^*  mentioned  to  be  divided  equally  between  them  Share 
**  and  Share  aUke^  and  his^  her  or  their  Heirs  for  ever;  and 
**  in  Default  of  such  Child  or  Children  bom  to  me  aa 
<'  aforesaid,  then  to  the  Use  and  Behoof  of  my  said 
^'  Nephew  Thomas  Jones  and  his  Heirs  for  ever  provide^ 
^  ^'  he  or  they  do  take  die  Name  of  Willdmon ;  and  in 

^'  case  I  leave  any  Child  or  Children  by  the  said  Ann 
^*  Lewis  then  I  give  and  bequeath  to  my  said  Trustees  for 
*'  eachj  and  every  such  Child  per  Year  during  the  Conti- 
'?  nuance  of  the  saiu  Term  of  Thirty-one  Years  such  a 
f'  Sum  of  Money  as  they  or  the  major  Part  ^of  diem  la 
^*  their  Discretion  shall  think  adequate  and  sufficient  for 
^'  the  Support  Maintenance  Education  and  bringing  up  of 
'^  such  Child  or  Children  which  I  may  have  by  the  said 
*^  Ann  Lewis  as  aforesaid  during  so  long  of  the  said 
''  Term  as  he  she  or  they  may  happep  to  live  but  not  to 
f  ^  exceed  the  Sum  of  <£200  in  each  Year  for  each  and 
<'  every  such  Child  or  Children ;  and  it  is  my  Will  and  I 
^^  do  hereby  expressly  limit  give  and  appoint  the  said  Sum 
^'  of  £^00  per  Year  to  the  said  Ann  Lewis  for  her  own 
f^  peculiar  and  separate  Use  for  her  Care  Management  and 
<^  Guardianship  of  the  said  Childreo  during  such  Time  at 
**  she  continues  such  Guardianship ;  and  1  chaige  my 
f'  Estates  with  the  Payment  thereof  accordingly.'* 

After  directing,  that  hisTrustees  should  at  the  Expiratioii 
of  the  said  Term  of  Thirty-one  Years,  render  an  Account 
to  the  Persons  then  entitled  in  Reversion  or  Remainder  tq 
bis  several  Estates  of  Inheritance  so  devised  or  purchased, 
,  and  assign  and  deliver  his  I^easebold  and  personal  Pror 
perty,  he  proceeds  thus ; 

^  An4 
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**  And  it  is  my  Will  and  I  do  hereby  direct  that  im- 
''  mediately  after  the  Expiration  of  the  said  Term  of 
"  Tiiirty-one  Years  all  my  real  and  personal  Estate  and 
*'  Effects  not  hereinbefore  by  this  my  Will  otherwise  dis- 
'^  posed  of  shall  be  vested  in  the  Child  or  Children  which 
*^  I  may  have  by  the  said  jtnn  Lewis  as  above-mentioned 
*^  (except  such  Part  thereof  as  is  before  devised  to  the  said 
^'  Ann  Lewis  for  her  own  Use  during  her  natural  Iif« 
^'  and  continuing  single  and  unmarried)  and  his  her  or  their 
f*  Heirs  for  ever  Share  and  Share  alike  and  in  Default  of 
'^  such  Child  or  Children  born  to  me  as  aforesaid  then  the 
^'  same  to  vest  in  the  said  Thomas  Jones  his  Heirs  Exe- 
**  cutors  Administrators  and  Assigns  to  his  and  their  o\iii 
^'  Use  upon  the  Condition  aforesaid.  And  it  is  my  Will 
''  and  1  do  hereby  farther  direct  that  immediately  on  the 
''  Decease  or  Marriage  of  the  said  Jinn  Lewis  (which 
^'  shall  first  happen)  the  Mansion  House  at  Castle  Head 
^^  and  also  the  J^Iousehold  Goods  and  Furniture  so  de- 
^'  vised  to  her  alaforesaid  shall  vest  in  my  said  Child  or 
*^  Children  born  To  me  by  her  as  aforesaid  equally  between 
^'  them  and  in  Default  of  such  Issue  then  to  the  said 
f^  Thomas  Jones  his  Heirs  Executors  Administrators  and 
'^  Assigns  upon  the  Condition  aforesaid." 


1812-13. 

WiLKINSOV 

V. 

Adam. 


The  Testator  then  appointed  Ann  Jjewis  Executrix, 
and  his  other  Trustees  Executors  of  his  Will;  and  having 
directed  the  Legacies^  in  a  Schedule^  annexed  to  his  Will, 
to  be  paidy  requestS|  that  his  Body  may  be  privately  in- 
ferred in  his  Garden  at  Castle  Head  in  a  Place,  prepared 
for  that  Purpose,  or  within  a  Building  called  the  Chapel  at 
Brymboy  or  in  his  Garden  at  Bradley^  *^  in  such  Manner 
^'  as  b  directed  in  the  Book  hereinafter  referred  to,  and  at 
'^  the  nearest  of  the  said  Places  where  I  shall  happen  to 
f^  die.  Lastly  it  is  my  earnest  Wish  and  Desire  that  the 
/'  Observations  and  Directions  which  I  shall  leave  (in  a 
'/  written  Book)  for  the  better  improvement  of  my  Estates 

<<  and 
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18IC-13.  '^  and  carrying  on  the  different  Works  as  well  at  other 
'^  Matters  be  followed  and  attended  to  as  mnch  as  if  they 
**  were  inserted  in  this  my  Will." 


WiLKnrsoH 

V, 

Ada^t. 


The  Will  was  rc-published  on  the  26di  of  Marcky  1807, 
and  the  5th  of  January,  1808:  in  each  Instance  in  the 
Presence  of  Three  subscribing  Witnesses ;  and  on  the 
latter  Occasion,  he  added  a  Codicil ;  directing,  that  theTemd 
of  the  Trust  should  be  for  Twenty-one  Y^rs  from  his 
Decease  instead  of  Thirty-one  Years. 

On  the  Gth  of  January,  1808,  tlic  Testator  added 
another  Codicil  substituting  William  Smith  in  the  Pbce 
of  Reynolds  as  a  Trustee  and  Executor;  and  at  the 
same  Time  he  re-published  his  Will ;  m  each  Instance 
stating,  that  he  re-publislied  **  the  Contents  of  this  and 
^  the  preceding*'  Eight  or  Nine  Sheets  as  and  for  his 
last  Will  and  Testament.' 

^  The  Testator  died  in  July,  1808  ;  and  upon  his  Death  a 
Manuscript  Book  was  found ;  containing  with  a  great  Varietj 
of  other  Matter  Eight  Entries,  not  attested  so  as  to  pass 
real  Estates,  but  which  were  proved  in  the  Prerogative 
Court  of  Canterbury  as  teatamentary.  Some  of  those 
Entries  were  as  follows : 

'*  Register  of  my  Children  by  Jnn  T.ewis  which  for 
"  more  certainty  is  entered  by  John  Wilkinson;  Marif 
**  Ann,  bom  July  S/ih,  18012,  about  Eleven  o'CIock; 
'*  Jonina,  bom  August  6lh,  1805,  about  Four  o'Clock; 
"  John,  bom  October  the  8lh,  1806,  Half  past  Eight 
<*  o'clock  in  the  Morning." 

"  Bradley,  March  C6th,  1807.  Whereas  in  my  last 
^'  Will  and  Testament  re-published  this  Day  it  is  limited 
*^  tliat  the  Child  or  Children  which  should  be  entiiied  to 

*•  Co-^harci 
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^  Co-skanss  of  my  Estate  real  and  personal  as  is  more 
*^  fullj  explained  there  should  be  bom  to  me  of   the 
'^  Body  of  jlnn  Lewis  within  Six  Months  of  my  Decease. 
**  Now  I  do  hereby  declare  that  such  Limitation  as  to 
**  Time  should  not  operate  absolutely  to  the  Deprivation 
**  of  any  ChUd  or  Children  which  may  be  bom  of  the 
*^  Body  of  the  said  Ann  Lewis  within  the  utmost  Bounds 
^*  (after  my  Decease)  prescribed  by  Law  for  Gestation 
*^  and  I  therefore  hereby  authorize  my  said  Trustees  to 
make  such  Provision  for  such  Child  or  Children,  if  any 
such  there  be,  as  they  or  the  major  Part  of  them  may 
*^  think  right  according  to  the  Circumstances  of  the  Case ; 
'^  and  farther  least  Doubts  should  arise  as  to  the  Expres* 
'^  sion  *  Children  bom  to  me  by  the  said  Ann  Lewis*  I 
*'  hereby  declare  that  my  Meaning  is  to  include  a  Daughter 
**  of  said  Ann  Ijezcis  called  Mary  Ann^  now  about  Five 
^^  Years  old,  another  Daughter  of  the  said  Ann  Lewis  called 
'^  Jonina,  now  about  Two  Years  old,  and  a  Son  of  the  said 
^'  Ann  Lewis  called  John^  about  Six  Mondis  old ;  and 
''  farther ;  whereas  in  my  said  Will  it  is  expressed  that  the 
*^  said  Ann  Lewis  should  have  for  her  own  pecidiar  and 
''  proper  Use  £Q/0O  during  the  Time  of  her  Guardianship 
'<  of  my  said  Child  or  Children  my  Intention  was  and  is 
<^  that  such  Annuity  should  continue  to  her  during  her 
'^  natural  Life  provided  she  remains  so  long  unmarried  in 
'^  the  same  Manner  as  my  Bequest  to  her  of  my  Mansion 
^'  House  and  Appurtenances  at  Casile  Head  and  on  pre- 
<'  cisely  the  same  Conditions ;  my  Idea  being  at  the  Time  of 
*^  making  my  Will  that  she  should  be  considered  the 
'^  natural  Guardian  of  her  Children  during  Life.    This 
*^  Explanation  is  therefore  given  to  prevent  a  different 
<<  legal  Construction  being  put  on  that  Term  or  Expres- 


1812-13. 


WiLKINSOH 

V. 


*'  sion. 


99 


it 


Bradley  y  A^  June  J  1808.  Memorandum.  Whereas 
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1812-ld.       ^  is  made  of  Jnn  Lewis  t»  the  Guardian  of  my  Childrai 
^  ""^"^  *'  by  her  the  Baid  ^nn  Lewis,  which  Expression  is  only  t^ 

''be  understood  as  a  Mark  of  my  R^ard  for  bcr  and 
^^j,^         "  Wish  that  such  Children  should  not  be  taken  firoBi  her 
"  during  their  tender  Age  for  any  Purpose  bot  diat  of 
**  Education^    nevertheless    my  Intention    and   WiU    it 
''  that  in  all  Things  of  Importance  and  particularly  in  the 
^'  Education  of  such  Children  described  by  the  Names  of 
'•  Mary  Ann,  Jouina  and  John,  of  any  otlier  Children 
^  which  may  be  born  of  die  Body  of  the  said  A  an  Lacis 
"  as  in  my  Will  particularly  described  the  Direction  and 
**  Management  should  be  in  my  said  Trustees,  the  Sorvivort 
^  of  them,  and  of  such  new  Trustees  ad  may  be  appoint* 
ed  pursuant  to  my  said  Will  and  may  choose  to  act,  an; 
Tiling  in  my  said  Will  to  the  contrary  in  anywise  not- 
withstanding ;  and  farther,  I  hereby  express  my  Will 
**  and  Desire  that  my  said  Children  may  assume  and  tak» 
''  the   Name  of  Wilkinson  in  addition  to   tlieir  present 
*^  Name  of  Lewis,  and  that  my  Trustees  wotild  take  such 
^.  Steps    for  that   Purpose   as  may  be  requisio^;  and 
**  whereas,  in  my  Will   I  have  mentioned  that  after  mj 
Decease  my  Body  should  be  buried  at  Ca^le  Head, 
Bradley  or  Brymho,  or  sucli  of  those  Places  as  I  shouU 
**  happen  to  be  at  or  nearest  to  the  Time  of  my  Decease^ 
''  it  is  not  to  be  understood  that  I  hereby  determine  the 
**  final  Place  of  depositing  my  Corpse ;  but  if  I  do  not  die 
*  at  Casile  Head  my  Bbdy  hi  one  of  the  Iron  Cases  pro- 
'^  vided  for  that  Purpose  shall  be  removed  thither  by  dit 
^  first  convenient  Opportunity  there  to  remain.** — l^gned 
«  John  Wilkinson^ 

The  Testator's  Wife,  who  died  in  his  life-time,  io 
December,  1806,  having  never  had  any  Children,  he 
left  Mary  Ann  and  Eliza  Wilkinson,  the  Children  of  hb 
Brother,  his  Co-heiresses  at  Law ;  and  his  Nephew  md 
Devisee  Thomas  Jones;  who  took  the  Simame  of  IfU- 
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IdHSOHj  and  filed  the  Bill;  alledgin{>  tliat  Attn  Letris  was        1812-13. 

never  married  to  the  Testator ;  and  any  Children  she  had 

by  him  were  illegitimate^  and  praying,  that  tlie  Will  and 

Two  Codicils    may   be   establislied ;     and    the  Trusts         adam 

diereof  carried  into  Execution :  that  the  Trustees  may  be 

decreed  to  convey  to  the  Plaintiff  and  his  Heirs  the  real 

Estate  of  the  Testator,  subject  to  the  Estate  and  Interest 

of  Auu  LeiM)is\  &c« 

The  Trustees  by  their  Answer  alleged,  that  the  Testa- 
tor previously  to  the  Execution  of  his  Will  at  Tliree  se- 
veral Times  caused  to  be  written  in  a  certain  Book  certain 
testamentary  Papers,  containing  Directions  for  tlie  Im- 
provement and  Management  of  bis  Affairs  after  his  Death; 
and  on  the  Day  of  the  Date  of  his  Will  be  wrote  anotlier 
testamentary  Paper  in   such  Book;    which  Four  testa- 
mentary Papers  were  proved  in  the  Ecclesiastical  Court 
as  Codicils ;  that  by  his  Will  he  referred  to  such  written 
Book :  that  he  left  Three  other  Codicils  in  such  Book ; 
the  first  mode  soon. after  bis  Will:   the  second  bearing 
Date  the  £6th  of  March,  1S07 :  and  the  third  dated  th« 
4th  of  January,  1808 :  all  which  together  with  another 
Codicil,  dated  the  31st  of  January,  IQOQ,  written  in  such 
Book,  had  been  pro\*ed  in  die  Ecclesiastical  Court :  that 
the  Testator  acknowle(%ed  Maty  Ann  Wilkinson,  Jonina 
Willdmon,  and  John  Wilkinson,  to  be  his  Children;  and 
frequently  declared,  that  he  had  provided  for  tbem  by  hb 
Will  as  such.    The  Defendant  Ann  Leum  stated,  that  sha 
cohabited  with  the  Testator  for  many  Years  previous  to- 
and  at  the  Time  of  his  Death ;  and  their  Cohabitation 
was  well  known  to  the  Testator's  Wife,  while  she  lived ; 
the  Te^tor  being  very  desirous  of  having  Children  of  his 
own,  to  whom  he  might  leave  his  Property;  and  not  ex* 
pecting  any  from  bis  Wife :  that  during  such  Cohabitatioo 
the  Testator  had  Three  Children  by  her,  now  living: 
suuBoelyi  Mary  Ann..  Wilkinson,  bom  the  87th  of  July, 
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1812-13.  1802,  at  the  Tcstatoi's  Dwelling-house  at  Bradley: 
Jomna  Wilkinson f  born  on  the  6th  of  Jugust,  1805,  at 
the  Testator's  same  Dwelling-house ;  and  John  ffitkinson^ 

A»AM.  *^™  *^  ^^*  ^f  October,  1806,  at  the  same  House;  ad- 
mittii^y  that  she  never  was  married  toi  him ;  that  he  always 
acknowledged  them  as  his  Children  by  her ;  and  usually 
called  them  by  his  Sirname ;  by  which  tliey  went ;  and  they 
nvere  looked  upon  by  all  Persons,  acquainted  with  them, 
as  tlie  Testator's  Children  by  her;  that  they  were  brought 
to  and  placed  at  his  Table ;  and  were  always  maintaiaed 
and  educated  at  his  Expence,  as  being  his  Children.  The 
Answer  submitted,  that  the  said  Tlirce  Children,  bom 
before  the  Date  of  the  Will,  had,  when  his  Will  and 
Codicils  were  made,  acquired  Names  of  Reptttati(Mi,  and 
also  the  Reputation  of  being  the  Children  of  the  said 
Testator  by  Ann  Lezvis :  that,  having  acquired  such  Names 
and  Reputation,  and  being  also  sufficiently  designated  m 
his  Will  and  Codii:ils,  they  fell  within  the  Description  in 
his  Will ;  or  were  to  be  considered  as  the  Persons  thereby 
intended ;  and  that  they  were  entitled  to  all  his  real  and 
personal  Estates,  except  what  he  specificaHy  disposed  of. 

Another  Manuscript  Book  was  found  among  the  Testa- 
tor^s  Papers ;  which  was  represented  as  a  Duplicate  of 
that,  from  which  the  Passages,  admitted  to  be  proved  as 
Part  of  the  Will,  were  taken :  but  during  the  Argument 
it  was  said,  that  there  was  considerable  Variance  between 
them;  and  that  the  Probate  had  been  taken^  not  from  the 
Original,  but  from  that  which  was  supposed  to  be  the 
duplicate. 

After  the  Argument  the  Lord  Chancellor  suggested, 
whetlier  the  Question,  what  Papers  constituted  the  Will 
as  to  the  real  Estate,  must  not  go  to  a  Jury;  or  be  sttfed 
as  a  Case  for  the  Opinion  of  a  Court  of  Law ;  bis  LmA- 
ship  declaruig,  that  he  bad  no  Doubt,  these  Books  coold 

not 
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wot  be  iBO  considered.  After  some  Consideration  it  was 
agreed,  as  the  most  convenient  and  expeditious  Course, 
that  the  Case  should  be  re-aigued  before  the  Lord  Chan- 
cellor, assi^fed  by  some  of  the  Judges.  Upon  the  second 
Argumeixt  the  Plaintiff '«  Coun3eI  confined  bis  Claim  to 
the  real  Estate. 
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Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  Bell,  Mn  fVing^ 
fidd,  and  Mr.  D.  F.  Jones,  for  the  Plaintiff. 

The  Plaintiff  claims  these  Estates  under  the  Will  of  his 
Uncle  for  Default  of  those  Persous,  to  whom  they  are 
devised  in  Preference  to  him.  Tliese  Defendants,  what- 
ever might  have  been  the  Testator's  Intention  in  their 
Favor,  are  as  much  out  of  the  Case,  as  if  they  were 
naturally  dead,  or  had  never  existed.  They  are  not  to  be 
consideied  as  the  Testator  s  Children.  Tlieir  Title  will 
be  set  up,  first,  upon  the  Will  itself,  and  the  Codicils, 
attested  by  Three  Witnesses :  Secondly,  by  an  Attempt 
to  connect  with  the  Will  Papers,  relating,  only  to  the  per- 
sonal  Estate;  so  as  to  give  them  Effect  as  to  the  rea{ 
Estate.  It  is  laid  down  certainly,  that  there  is  no  Dis- 
tincUon  between  "  procreatif  and  '*  proc^eandis'*  (a); 
upon  technical  Reasoning,  that  tne  Liimitation  might  have 
no  Effect,  if  it  would  not  include  ^  Child  already  bom  : 
but  the  plain  Construction  of  ihis  "Will  i^,'  that  Children 

to  be  bom  at  a  future  Time  were  intended;  and  diere  it 

—^  '  .^_-  *■  ■         ■ "      •  ' '      ' '.    ■  ■   '   * 

DO  Devise  to  Children  already  bora :  but  if  such  Cliildren 

■  •  . 

can  be  considered  the  Objects,  yet,  being  illegitimate, 
there  is  no  Description  sufficient  in  Law  to  enable  tliem 
to  take.  The  Expression  of  the  Will  throughout  points 
to  future  Children ;  and  he  might  have  looked  to  legiti* 
mate  Children  by  Arm  Lewis;  who  after  the  Death  of 

fa)  See  Doc  on  the  De-  Maule  and  SelxsyfC%  Rep. 
Vnise  of  Jamts  v.  HtilkU,  1      124. 

bia 


« • 


433 


1812-13. 


WlLKINSOlf 


CASES  IN  CHANCERY. 

his  Wife  was  to  be  placed  in  his  Mansion-house;  a&dl 
seems  to  have  been  regarded  by  him  as  a  seccmd  Wife: 
a  Circumstance,  that  stfonglj  fortifies  the  Conatniclion, 
that  he  had  future  Cliildren  only  in  his  Contemplation ;  if 
the  Words  were  not  so  free,  from  Ambiguitj,  to  clearly 
referring  to  future  Children,  that  it  is  unneceafary  lo  haft 
Recourse  to  the  probable  Intention :  '^  the  Children  which 
"  I  may  have  by  the  aforesaid  Ann  Lewis,  anc}  livin|r  tt 
'^  my  Decease/'  8cc.  the  latter  Part  of  the  Description 
being  restrained  by  the  preceding  Words;  with  which  also 
the  subsequent  Expression  '^  Children  bora  tp  Bie,''  of 
ambiguous  Import,  capable  of  ^ther  Sensej  .is  connected 
by  the  relative  Term  ^^  such,''  The  single. Instance  of 
Wordsi  applicable  to  Children  then  bonv^  is  in  the  Di* 
rection  for  Maintenance,  ''  in  caselleave  any  Child  or 
^'  Children  by  the  said  Jnn  Lewis ;"  whidi  caniiot  haie 
the  Effect  of  extending  by  Inference  the  former  JDeacxJp 
^iou,  so  plainly  expressed. 


If  after-bom  Children  were  intended^  theycaanot  pes* 
sibly  take.  The  Case  of  Meiham  x.  The  Duke  of  Deem- 
shire  (aX  only  confirmed  what  was  the  Law  before ;  that  iUe- 
gitimate  Children  can  take  only  by  ^  Name  of  Heputatian ; 
which  must  be  acquired  after  their  Birth*  If  the  Xntendoa 
was  to  give  to  the  Children  he  already  had,  tfapae  ChiUiei 
cannot  take.  A  Testator  cannot  give  either  to  his  own 
illegitimate  Childreni  or  to  tfioae  of  another  Man,  otherwise 
than  by  Description;  either  by  a  Name  acquired^  or  bf 
some  remarkable  Quality  or  Defect ;  by  which  the  Persoa 
may  be  distinguished^  and  the  Rule  of  Law  does  ool 
admit  Evidence,  that  the  Person  so  described  is  the  CfaiM 
of  any  one,  if  not  legitimate.  The  Ride  is  laid  down  bj 
Lord  Coke  (b),  according  to  Bhdwell  v.  Edwaids  (e)^  thl 


Ca)  1  P.  Will  529^ 

(b)  Co.Lit.S.h. 

(Q)  Cr0.  Eiix,  509,  Moor. 
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teost  accurate  Report  of  ^hich  is  inCroke,  that  a  Baa-* 
tardy  bavin;  gotten  a  Name  by  Reputation,  may  purchaae 
by  lui  reputed  or  known  Name  to  him  atid  his  Heiiii; 
Sddioagh  be  ctfb  baVe  no  Heir  but  of  his  Body.  Then  he 
fires  an  Instenee,  that  a  Bastard  shall  flft>t  take  a  Remainder 
^der  thte  Description  of  Issue;  because  in  Law  be  is  not 
Is!be;  for  ''  Qui  ex  dgik9M(>  Coku  nescantur  inter 
^  Uberoi  non  computefttur;  and,  as  LUlIeton  saith,  a 
^*  Bastard  is  Quasi  nulRus  FiUui\  and  can  have  no  Name 
'*  of  Reputation,  as  soon  as  he  is  bom.  So  if  it  is  a  Man 
*'  make  a  lisase  for  lite  to  B.,  tbe  Remainder  to  tfau 
^  eldest  Issue  Male  of  B.  to  be  begotten  of  tibe  Body  of 
**  Jane  9.,  wlietlieir  the  same  Issue  be  Intimate  or  illegitv* 
**  maCe,  and  B.  hath  Issiie  a  BastArd  on  the  Body  of  Jam 
^  S.,  this  Soli  or  IiAue  shall  not  take  the  Remainder;  fo^ 
''  by  the  Name  of  Issue,  if  thel^  had  been  no  oditf  Words, 
^  he  could  not  take ;  and  a  Bastard  cannot  take  but  after  he 
^  hath  gainled  a  Name  by  Reputation,  tbat  he  iir  tbe  Son  of 
^  JB.,  8ic. ;  and  cherefoiie  hecan  take  no  Remamder,  limited 
"*  before  he  be  bom :  but  after  he  bis  bom,  and  tbat  he 
^  hath  gained  by  Time  a  Reputation  to  be  knowri  by  the 
*'  Name  of  a  Son,  flien  a  Reminder,  limited  t<>  him  by  the 
*  Name  of  Son  of  hii  rqmted  Fathom,  is  gooH':  but  if  he 
^  cannot  take  Ae  Remainder  hf  die  Name  of  Issue  at  the 
^  Time,  when  he  is  bom,  be  diell  never  take  it." 

There  are  some  Terms  ambiguoM  here,  as  to  taking  aS 
a  Son,  after  he  has  ecquined  a  Naitae  by  ReputatkNl:  bat 
it  if  settled,  that  there  must  be  soenetUng  more  than  a  mere 
Acknowledgment  of  him  as  the  GhiM  of  tbat  Person,  to^ 
enable  a  Bastard  to  take.  This  Subject  received  mudi 
Oonsideratioa  in  the  Case  of  Godfrey  v.  Davis  (a) :  a 
Decision  by  Lord  Alvanley  much  against  bis  Inclination^ 
convinced  of  the  clear  Intention  in  favor  of  the  illegitimate 
Children,  proved  bj-  the  strongest  Evidence  of  the  Tcs- 
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tator's  great  Intimacy  with  Ilanvood  eikI  his  Famtty,  and 
Knowledge,  that  he  had  no  legitimate  Childr^n^  and  that 
those  were  treated  by  him  as  his  ChUdreo.  Cartu^right  v. 
Vawdry  (a)  is  a  Case  of  as  great  Hardsbipi  and  as  clear 
Intention  for  the  illegitimate  Child^  and  the .  strongest 
Evidence,  that  she  was  always. considered  by  the  Father  as 
one  of  his  Children,  lu  Hurris  v.  Stewart,  another  Case 
before  Lord.  Loughborough^  in  which  your  Ijordship  was 
Counsel,  immediately  after  the  Birth  of  an  illegitimate 
Child  the  Parents  married ;  and  had  several  other  Children : 
the  eldest,  though  illegitimate,  was  brought  up  with  the 
rest  without  Distinction;  and  was  proved  to  have  been 
a  Favorite  with  the  Uncle.;  who  by  his  Will  gave  all  his 
I^roperty  to  his  Sister,  tiie  Mother,  for  Life,  and  after  her 
Decease  to  be  equally  divided  among  all  the  Children;  in- 
tending certainly  to  include  the  eldest ;  who  had  no  other 
Provision;  Lord  Loi/gJ^ro?/gA,  regretting,  that  the  Per- 
son, who  drew  the  Will,  had  uojt  the  Caution  to  name  the 
Children,  was  under  the  Necessity  of  deciding  with  great 
Reluctance,  that  the  eldest  took  nothing.  These  Cases 
have  gone  a  great  Way  towards  ascertainii^  the  Sense  of 
what  is  stated  ip  Text  Writers  as  <o  a  bastard  acquiring 
a  Name  by  Reputation;  whidi  must  be  understood, as 
pving  a  Capacity  to  take  by  that  Name,  merely  as  a  De- 
flcription;  not  as  a  Child,  by  a  Claim  of  Kindred.  In  a 
late  Case,  Earle  v.  WHfon  (bj,  the  Master  of  the  Roflt 
«pon  these  Authorities,  laying  down  the  Principle  and 
Doctrine  in  the  same  Way,  would  not  hold  a  natural  Child* 
entitled  under  the  Description  '*  such  Child  or  Childien 
**  as  ^«  may  happen  to  be  ensient  of  by  me.** 

If  this  Testator  had  lived  long  enough  to  marry  Jim 
LevriSf  and  had  legitimate  Children  by  her,  which  was  the 
Case  of  Cartwright\.  Vawdry  and  Kenebelw.  Scrafion{c)i 


(a)  5  Vcs,  530. 
fbj  17  Va.  528. 
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could    the    illegitiQiate    Children    possibly    have    taken       1812-13. 
with  the  legitimate;  and  is  the  Construction  to  depend    ^    ""^"^^ 
upon  the  Event?    He  seems  to  have  contemplated  diat  ^ 

Event;  to  have  considered  her  very  much  as  his  Wife;  Adam. 
substituting  her  after  his  Wife's  Death  in  the  Possession 
of  his  Mansion-house,  with  the  Household  Furniture,  8cc. 
and  imposing  upon  her  the  Condition  not  to  marry.  The 
Intention  is  clear,  at  least,  that  afiter-bom  Children  also 
should  take ;  and  it  would  be  extremely  difficult  upon  the 
Words  to  hold  the  Devise  good  as  to  those  already  bom> 
and  not  as  to  those  afterguards  bom.  The  enormous 
Inconvenience  and  Danger  of  admitting  Evidence  to  de- 
termine, who  is  the  Father,  demonstrate  the  Wisdom  of 
the  Rule  of  Law.  In  an  Inquiry  as  to. the  Child  of  a 
married  Man  the  Fact  admitis  no  Doubt:  in  the  other 
Case  it  depends  upon  the' Caprice  of  the  Woman;  pro- 
ducing all  that  Uncertainty  in  Property,  to  prevent  which 
these  Rules  were  established. 

The  second  Question  is,  whedier  in  construing  this  Will 
the  Court  can  take  into  Consideration  these  Papers,  which 
have  been  treated  as  Codicils :  this  Book,  which  is  repre- 
sented as  Part  of  the  Will,  upon  the  Reference  after  th« 
Nomination  of  Executors  to  some  Book^  which  he  will 
leave.     It  is  now  clearly  settled,  that  real  Estate  cannot 
be  disposed  of  by  a  Will  with  three  Witnesses,  referring  to 
some  future  Instrument,  not  executed  with  the  Forms  and 
Solemnities,  required  by  the  Statute  (a).    The  Law  on 
that  Subject  is  clearly  recognised  and  confirmed  in  Ha* 
bergham  v.  Vincent  (b).    The  Reference  in  this  Will  to 
a  written  Book  is  confined  to  one  Subject,  the  better  Im- 
provement of  his  Estate  and  carrying  on  the  different 
Works  and  other  Matters  to  be  attended  to  in  the  Execution 
of  the  Trusts ;  which  must  be  restrained  to  other  Matters 
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1912-13.       ^  the  iiite  Kbd  with  those  before  epecifieci:    a  mtni 
--  /*^  .     Direction  to  the  Thisteee  as  to  the  MaDagement  of  the 
^  foate :  bnt»  if  recitiag,  that  (here  was  some  Ambigiiity  ia 

Adam.        ^  Will,  he  hid  expressly  referred  to  some  Book  or  Paper, 
to  be  written  and  executed  not  according  to  the  Statute  of 
Praudsi  explaimng,  who  were  his  Derisees,  that  cosld  not 
tte  ttik^a  into  Consideration :  hb  Intention  eaUkd  not  hk  so 
eiplained.    Tliis  Book  however  contains  nothing  supple- 
mental to  die  Devise,  to  remoTe  the  Doubts,  occasioned 
fcy  the  imperfect  Bxpresnon  of  his  Will  as  to  bis  Devisees^ 
It  ta  a  Book,  in  which  Memorandums  and  Observations 
were  made  fiom  TldM  to  Time,  and  all  those  Part^  were 
written  aftifer  the  Date  of  the  Will,    'lliis  is  not  therefore 
a  Paper  then  eaisting;  which  m^ht  peihaps  be  mafde  Pait 
«f  the  Will;    if  06  clearly  referred  to,    described  and 
identified,  bytb^  WiU  as  tp  amount  to  Incorporatioi^ 
aoeording  to  Mr.  ^utftice  tl^il$an'n  Opinion  (a)  ia  Haberg' 
hamy.  Fineeot,  and  your  Lordship  s  in  Saiart  v.  Prujean 
(b) :  bat  if  by  this  Sort  of  Reference  a  future  jlestamen- 
tary  Pqier,  which  he  is  to  leave,  xnn  have  Effect,  though 
written  afiefwaids,  et  by  sooie  subi^quent  Act  made  Pari 
&f  baa  Wil,  all  the  Security,,  required  by  the  Legislature, 
not  only  as  to  the  FoQPBtof  the  Will,  Uri  also  as  to  the 
Sanity  of  the  Testator  at  th^  Time,  would  be  entirely  Iosf« 
Prom  both  those  Gates  it  is  clear,  that  at  fm-Uier  Charge 
tipon  real  Estate  without.  Re-execution  accordiiig  to  the 
Statute  can-  be  valid  only  in  the  Shape  of  JOebts  and  Lega-' 
oies.    How  t^uld  the  Ecclesiasiicfil  Court  exercise  a  Bis- 
crtetioo  by  seleoting  Parts  of  this  {look ;  granting  Probate 
of  some  Parts;  tfmittii^  others,  to  which  the  WiU  more 
particularly  refers:  in  what  Manner, and  for  what  Purposci 
these  abstract  Passaged  were  selected,  not  appearing  i 

Thirdly,  as  to  the  supposed  Rc-publicatio^ :  there  is  none 
having  any  Ueference  to  this  Book  or  any  of  these  Codi- 

(aj  5  Ves.  Jim.  iJ28.  (bj  6  VeM.  560. 

cils: 


CASES  IN  GHANCEHY>  «J 

(tils:  the  RehpubJicttioQ  is  Cfily  of  tbf{  \\^l,it8(^f^  f|S  .9       1812-13^ 
Devise  of  real  Estate  mrely ;  aod  after  tlM^  Decisiofi8|.t)i9$    .^   "^"^ 
have  taken  placse^  i|  ^anaol  b^  mfoul^odt  that  ao^  of  '•, 

^kese  Codicils  are  by  thp  ^SefU  of  Re-p^blicaiioii  Bia4^        Adam. 
Part  of  this  Will.    IV  Judges  of  late  have  caut^(gji||f  ^ 

avoidod  farllior  breakiqg  in  uppo  the  Statute  of,  i&aud^;  u/f 
appears  iff  tfae  C#^^i^  referred  to  in  FigoU  v.  IVaUer  {a).  . 

Mr  Richards^  Mr*  IIollist>f^'Mr;  Lead,  Mr. -£01^0% 
and  Mr.  Preston,  for  Uie  ^£RntJpluldre]a^  O^Ssadaiits. 

■*■■  I    • 

llie  Propo^on,  detiyii^  the  Title  of  tiiese  Qiildraii 
to  the  real  Estate,  Mrhich  upofi  the  tlear^lntentioii  in  tbe% 
i^ayor  is  admitted  as  to  the  Co)ciyfaold  Bad  personal  Estates^ 
appears  singular  out  of  a  Court  6f  Justice,  The  CouM, 
^ccidibg  against  them,  must  be  satidSed,  that  they  dbddp 
against  the  real  Intention,  and  t&^  ^lear  Evidence^  that  diey 
\ytxt  acknowledged  as  tfie  Testate's-  Children  by  Afm 
Lewis.  'Being  a  married  Mah  at  the  Date  of.  the  Will^ 
though  not  at  th^  Re-publication,  he  most,  when  milmg 
the  Will,  have  intended  natural  Children;  omI  the  Court  i^ 
as  miich  bound  by  the  (titelltioa  in  Favor  of  iUegitimaif^ 
Children  as  legitimate,  vh^n  it  twa  be  ascertaiiied.  The 
Question  is  only,  %vhethei^  this  Will  does  not  clearly  and 
decisively  shew,  ^at  theTesliitlftr  bad  no  other  Ol»)e<:t 
than  his  natural  Children*  Hat<  Object  is  expressed  ki 
ttie  Will  by  the  plainest  Terms,  tfae  Children  he  may  have 
by  Afin'LeJcis;  not  havii^  in  cohtemplatioo  Marriage  witb 
her;  and  therefore  meaning  thd  ChiMven  be  then  had, and 
probably  those  he  might  havie,  by  her  in  a*  ^ti^Ie  StatH 
}t  seems  to  be  admitted,  that  if  he  had  used  ib^  Descriptim 
'<  natural  Children  by  her,"  it  would^bave  beensufiicieiit; 
and  the  Terms  he  has  used  are  under  the  Circumstances 
fquivalent.     Tlie  Word   **  Children/*    w|iich  certaiely, 
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taken  simply  without  Qualification^  must  be  interpreted  law^ 
ful  Childreny  is  in  this  WilF  by  necessary  Construction  to  be 
understood  the  natural  Children,  which  he  has  or  may  hav« 
by  Ann  Lewis.  The  Policy  of  the  Law  does  not  permit 
a  Devise  to  the  natural  Children  a  Person  may  have  in 
ftiture ;  not  acknowledging  such  a  Relation,  before  it  actu- 
ally exists :  but  tliere  is  no  Rule,  preventing  an  illegitimate 
Child  from  taking,  who  by  coming  into  Existence  has 
acquired  a  Capacity  to  take.  The  Decision  in  E^rle  v. 
Wilson  against  an  illegitimate  Child  in  Centre  does  nc^ 
apply  to  these,  who  were  in  Existence.  That  lie  meant 
to  substitute  Ann  Lertis  for  his  Wife  is  an  imi\o9sib]e 
Construction,  not  only  from  the  Presumption  of  a  Devi- 
sor, that  the  Devisee  will  survive  him,  but  by  the  express 
Condition,  upon  which  she  is  to  succeed,  that  she  shall 
remain  unmarried.  ITie  Word  '*  may"  does  not  necessa- 
rily import  Futurity ;  as,  '^  the  Possessions,  that  I  moj 
'*  have  I  will  give,"  or  "  In  ^ase  \  shall  leave  any  Chil- 
**  dren,"  tho.ugh  apparently  futi^re,  would  include  Posses- 
sions, or  Children,  he  had  at  that  Time;  but,  admitting  duit 
to  be  an  equivocal  Expression,  its  Sense  is  determined  by 
the  whole  Context  with  the  additional  Words,  '*  and  living 
*'  at  my  Decease."     Considered  upon  the  Principle  of 

• 

construing  a  Will,  with  reference  to  the  Intention,  there  \b 
u6  Doubt,  that  this  includes  all  the  Children  by  Ann  Lewis, 
born  or  to  be  born,  if  living  at  his  Decease :  "  and"  being 
a  mcjre  unnecessary  expletive ;  who  must  necessarily  be 
natural  Cliildren ;  and  are  designated  as  particularly  as  if 
named;  which  is  not  necessar}-:  th^  Mode  of  pointing 
them  out  beipg  indifferent.  This  Iqtention  is  plain  from 
other  Parts  of  the  Will :  the  Clause,  giving  Maintenance; 
and  the  anxious  Provision  against  her  Marriage:  which 
Woi|ld  have  witlidrawn  her  Attention  from  tliese  Children. 
The  Name  by  Reputation,  required  by  the  old  Authoritie)| 
does  not  necessarily  mean  a  Name  by  Baptism. 
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Secondly :  upon  the .  Evidence,  if  it  can  be  admitted^ 
lliere  is  no  Doubt.  Upon  the  Question^  how  hr  a  Paper 
unexecuted  can  be  considered  as  inserted  in  a  Will  duly 
iOKeouted^  it  is  not  contended  as  to  Pi^rs  to  be  afterwards 
written;  as  if  he  had  mentioned  a  Paper,  in  which  he 
should  afterwards  name  the  Devisees:  but  this  Book  is 
sufficiently  identified  to  enable  the  C<^urt  to  consider  as 
incorpocated  those  Parts,  that  were  written  at  ^he  D^ite  of 
tbe  Will ;  though  the  whole  .cannot  be  read.  Thus  the 
Entry  as  to  these  Children  in  the  Book,  which  is  proved  to 
bave  been  there,  when  the  Will  was  made,  being  incorpo- 
rated, those  Children  must  be  considered  as  if  they  were 
named  in  the  Will.  It  is  atiserted,  that  the  Introduction  of 
4his  Book  is  making  a  Will  by  parol  Evidence.  W^hatever 
may  be  the  JS'ature  of  die  Reference  in  tlie  Will  to-another 
Instrument,  it  must  be  introduced  by  parol  Evidence :  but 
your  Lordship  has  suggested  a  Difficulty  in  another  Form; 
whether  diere  is  upon  tlie  Face  of  the  Will  a  Descriptioa 
of  tliis  Book  sufficient  to  satisfy  tlie  Court,  that  the  Bo6|c 
produced  is  the  Book  referred  to.  The  only  two  Authorities 
Aipon  die  Objection,  so  put,  afford  no  Principle  applicable 
to  this  Case :  Smart  v.  Pmjean  (a)  and  DO0  on  the  Demise 
of  Sibthorpe  v.  Taylor  \  cited  (b).h^  BuUer^  Justice,  iin 
Habergham  v.  Vincent ;  proceeding  on  the,  Ground,  that 
it  was  a  subsequent  Codicil*  The  Effect  of  all  jtbis  Evir 
dence  is,  that  this  Book  answers  the  Description  in  tb(0 
W  ill,  ^'  Observations  and  Directions  for  the  better  Imr 
<^  provemcnt  of  my  Estates,  and  carrying  on  the  different 
'<  Works  as  well  as  other  Matters;"  satisfying  the  Rule, 
upon  which  the  Paper  was  rejected  in  Smart  v.  Fr»jean$ 
that  the  Reference  nmst  be  to  a  Paper,  which  on  Proof  of 
itsExistence  will  be  identified  by  its  Contents.  The  Ecde* 
^iastical  Court,  granting  f^robate  of  this  Instrument,  hav^ 
yiecided,  that  it  is  Part  of  the  Will ;  which  can  only  be  by 
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Reference:  the  Registers  of  die  ChUdreii*s  Births  Mt 
being  in  dieir  Maliire  liesUmenUiry.  The  Evidenc?  a^  tb 
this  Book  proves^  that  it  was  always  ^ept  w^lb  the  Will; 
and  a  Duplicate  of  k  wui  also  kept*  There  is  fberefoit 
«o  Donbt  of  the  Identity. 

The  Effect  of  the  Re-medication^  whidi  ia  of  eteiy 
Thing  contained  in  dioae  eight  Sheets  of  Vnper,  and  every 
Thing  referred  to,  is  to  brin^  the  Will  down  to.  that  Date; 
fs  after-purchased  ^pands  will  pass  under  a  general  Devise 
by  the  mere  Effect  of  a  subsequent  Re-pubKcation.  This 
then  most  b^  considered  as  a  Will  of  the  5th  of  Jamtary, 
1806,  and  as  speaking  of  the  Book  at  that  Date.  The 
j^vidaiice  is,  tbat  at  each  Re*publication  the  Book  was 
with  the  TfstatcoTy  and  diese  Entries  were  wamdt  by  him 
liefore  the  Re-puUicatioo;  that  be  kept  the  Original  and 
Duplicate;  carrying  one  widi  him ;  «id  leavtti|[  the  odier 
at  his  general  Residenee ;  and  never  did  any  Act  of  Re- 
pttbUcat^  M-ithout  having  the  Book  with  bin.  Hiis 
Book  IB  therefoiie  to  be  considered  as  ineorportotcd  in  tte 
Will  at  the  Time  of  the  last  Re-publication;  and  then 
tliese  Entries  ar^  decisive.  The  Codicil  re-|Hibfishia|; 
givea  Efiect  to  the  Will  and  every  thii^  incorpcaraied  in  it 
dofiti  to  the  Date  of  the  Re-publication.  The  Cases  i^ion 
4his  Subject  were  much  considered  in  the  two  last :  Bames 
V.  Crowe  r^^aud  Pigoti^.  Waller  (b);  which  havesetded 
the  Law.  llie  Mod^  of  Eapression  concemhig  this 
J^ooki  '<  wiiicfa  I  shall  leavc/^  as  a  fliture  Act,  cfibida  no 
necessaty  ConcMon,  that  the  Book  vra«  no^  ihep  in 
Existence :  that  particidar  Expression  applying,  not  to  the 
Crea^ii  ot  the  Book^.  but  to  the  Act  of  leaving  it  at  his 
l>eath. 

« 

Sir  Jrlhur  Piggoti,  nn^l  Mr.  Dsmte/,  far  the  Co- 
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heiresses  at  Law,  contended,  that  the  JDevise  to  the  ille^tir  1 812-13. 
mate  Children,  if  it  could  not  take  Effect  in  their  Favor^ 
would  prevent  any  other  Person's  taking  under  the  Will;  ao 
as  to  let  in  the  Claim  of  the  Heir  at  Law;  and  also,  that  Adam 
the  Difference  between  the  Terms  of  Thirty-one  and 
Twenty-one  Years  Mas  an  Interest  in  real  Estate  undis- 
posed of:  but,  the  Lord  Chancellor  having  upon  the  first 
Argument  expressed  his  Opinion  against  these  Claimsi  they 
were  not  pressed  in  the  second. 

Sir  Samuel  RomiUy^  in  Reply. 

The  Rule  of  Law  cannot  be  disputed ;  that  the  Word 
^^  Child*'  in  a  Will  or  Grant  must  be  understood  a  legiti- 
mate Child;  unless  some  additional  Description  proves^ 
that  an  illegitimate  Child  was  intended;  which  must  be  a 
necessary  Conclusion  certainly.    The  Question  in  these 
Cases  is,  how  it  is  possible  for  an  illegitimate  Qiild  to  take 
under  the  general  Description  of  '^  Child ;''  as  he  certainly 
may,  if  pointed  out  by  some  peculiar  Quality  :  some  per- 
sonal Defect ;  as  being  blind,  deaf,  or  dumb ;  or  by  a  par- 
ticular Residence;  in  all  which  Cases  the  Individual  is  so 
di^Unctly  marked,  that  no  other  Person  can  be  supposed. 
Jf  Lord  Coke  meant  to .  assert,  that  a  Grant  or  Devise 
might  be  made  to  an  illegitimate  Child  by  the  Descrip- 
tion of  '^  Child,"  which  is  by  no  means  probable,  that  has 
been  long'^  over-ruled ;  .particularly  in  Godfrey  v.  Davis 
(a);  where  Lord  Alvanley  with  great  Clearjoe^s,  but  great 
Reluctance,  as  against  the  plain  intention,  held  that  not  to 
be  the  Meaning  of  the  Passage  in  the  First  Institute  (fi); 
but  that  some  Person  must  be  shewn,  who  had  acquired 
the  Reputation  of  being  the  Child  of  that  Father.    The 
Expression  ''  the  Childien  which  I  may  have,"  which  is 
represented  as  not  impor^ug  future  Children  only,  but 
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\%\^A%.  referringalso  to  those  alteady  born,  admits,  either  a  pstispeo 
tive»  or  retrospective.  Sense,  or  both;  as  it  is.  used  iudefi* 
nitely,  or  with  a  defniite  Meaning.  A  Man  speaking  of 
such  Estate  as  be  ^'  may  purchase/-  cer^nlj  means  in 
future:  if  of  such  as  he  may  have  purchased  at  the  Tioae 
of  his  Deaths  he  means  both  past  and  future :  so  saying, 
he  will  give  such  Information  as  he  may  have  To-morrow 
is  future:  but  it  would  be  inaccurate  to  say,  '^  sit  down; 
''  and  I  will  give  you  such  Information  as  I  may  have."  The 
Conclusion  is,  that  this  Expression,  when  used  inde&iitely, 
has  a  future  Sense ;  but  is  both  retrpspeetiye  and  prospec- 
tive, when  it  refers  to  some  future,  definite,  Period.  The 
Diflkulty  upon  the  Defendant's  Construction  from  the 
additional  Description  '^  and  living  at  my  Decease"  re- 
moving all  Doubt,  the  Word  ''  anSl*  upon  that  Construc- 
tion having  no  Use,  compels -ihem  to  reject  that  Word,  as  ^ 
mere  expletive:  a  Measure,  to  wliich  the  Courts  never 
resort,  if,  the  Word  being  retained,  the  Sense  is  perfect;  and^ 
being  rejected, '  is  perfectly  different:  still  kss  would  tiwy. 
be  disposed  to  adopt  that  Course  for  tlie  Purpose  of  aiding 
tlie  Claim  of  illegitimate  Children  under  an  ambiguous 
Phrase.  The  Clause,  directing  Maintenance,  in  case  lie 
shall  leave  any  Child  or  Children  by  Ann  luciris,  taking  the 
whole  together,  and  porticidarly  the  Conclusion,  in  the 
same  Terms  as  before  '^  sitch  Child  or  Children,  which  / 
^ MMry  have"  sbews^ tiiat  be  looked  to  future  ChiUlieiu 

Tlie  Answer  to  the  Objection,  from  speaking  of  his 
Children  b^t  another  Woman  in  the  same  Will,  in  which 
he  supposes  his  Wife  will  survive  him,  is,  tliat  a  Testator, 
making  his  Will,  generally  contemplates  a  Variety  of 
Events.  If  beyond  the  Devise  to  these  Children  he  liad 
made  no  ulterior  Disposition,  that  Argument,  though  not 
conclusive,  would  have  more  Force:  but,  taking  into 
View  the  Probability,  that  he  might  have  no  Children,  such 
as  arc  described^  and  under  that  Impression  dpvisiug  over 
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to  a  Person,  nearly  connected  with  hiin  in  Blgod,  who  IvS  12-13. 
lived  with  him  under  the  Expectation,  resulting  from  that 
natural  Connection,  can  it  be  maintained,  that  he  must 
have  had  in  Contemplation,  tliat  all  these  Events  would  Adam 
happen ;  and  that  he  could  not  intend  a  conditional  Devise 
to  his  Wife,  if  she  shonld  survive;  and,  if  not,  con- 
templating his  Marriage  with  jinn  Letois:  and  devising  to 
her  Children?  llie  Condition,  that  slie  shall  contiuue 
single  and  unmarried,  does  not  affect  this  Construction. 
A  Provision  for  a  Widow,  \vhile  she  continues  single  and 
pnmarried,  is  not  imusual ;  and  is  understood  not  as  having 
never  been  married,  but  as  continuing  in  that  single  State 
of  W^jdowhood.  'piat  Jlestriction  from  a  subsequent 
Marriage,  so  frequently  imposed  by  old  Men,  with  thp 
pdier  Circumstances  of  the  Devise  to  Ann  Lewis  raise 
the  strongest  Inference  of  an  intended  Marriage  with  her ; 
and  the  Inclination  of  the  Courts  is  uniform  in  Favor  of 
LegitimaQy;  of  whidi  Alsop  y.  Stacy  (a)  is  a  strong  In- 
stance; where  upon  that  Principle^  a  Child  being  born 
Forty  Weeks  and  Ten  Days  after ,  the  Husb^n^-s  Death 
the  Question  w^  left  to  tl}p  Jury ;  and  the  Child  was  hel4 
legitimate*  ..v. 

'    •    ■  •  ■  '   -  •'.    - ' 

No  Tnfitancc  has  oceilrredof  legkii:tiate  and  illegitimate^ 
Children  taking  under  one  Description  in  a  Will;  which* 
would  overthrow  the  Rule,  and  the  Principle,  upon  whicb 
these  Cases  have  been  decided :  the  Preference  given  to 
legithnate  Children:  strongly  exemplified  by  supplying 
the  W^nt  of  a  Surrender  of  Copyhold,  ^^  giving  Inieifvif, 
not  expressed^  upon  a  Legacy ;  rdfu^iqg  it  to  illegitimate 
Children ;  not  considering  ill^gitifiiateChildren  unfavorably 
a9  Individuals;  but  disavowuig  the  Knowledge  of  a  Viblo* 
tion  of  the  Law,  and  avoiding  t)ie  difiicuU  Inquiry  upon 
f l)e  Fact  of  Legitimacy.     If  it  \b  to  depend  upon  IlepH- 
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Ution,  what  can  bi  more  vague^   more  productive  of 

^^  ^-  _  f»^         * '     ■ 

Diffictilty  and  Uncertainty?  Reputed :  "tjTVvhom  T  By  the 
World  ?  One  of  these  Children  was  but  Six  Wei^i  old, 
when  the  Will  was  made ;  incapable  ^ef efdre  of  liavin j 
gained  a  Reputation.  There  are  many  Instances  of  Cfiit 
dren  the  reputed  Children  of  moire  Fiither^  than  one.  To 
fte  Case  of  the  Berkeley  Peerage  V  L6ird  Berkeley  had 
made  a  general  Bequest  to  all  his ''  illegitimate  (^Hdr^^ 
those,  who  by  the  Decision  of  the  Hou^  of  Lorct^  were 
illegitimate,  could  not  have  taken ;  not  being  so  i^putect; 
but  beii^  acknowledged  as  Intimate  by  hiifa.  *"  Metham 
▼.  The  Duke  ef  Hevonshire^  it  is  true,  is  against  tl^s 
Argument:  but  the  Point  does  not  appear  to  have  been 
eocttndered :  nor  the  Consequences,  to  which  the  Rule,  as 
there  laid  dowq,  Mablishing  a  Bequest  to  all  ^  the  na- 
^  tnral  Cluldrign''  would  reach. 


Some  important  Observations  arise  npOB  flie  Facts,  now 
disclosed*  It  has  not  been  sworn  either  here  or  in  the 
Spiritual  Coaft,  that  ^ere  is  no  other  Book,  that  ca 
answer  the  Description  ih  the  Will,  except  iiat,  which 
has  been  pity^ed;  which  is  the  Duplicate.  Adamnnani 
he  found  this  Book  with  the  Will ;  but  does  not  say, 
he  found  no- other.  Probate  has  been  granted  only  of 
those  Parts  of  the  Book,  relating  to  the  Children,  not  of 
those,  relating  to  the  Iror^  Works.  Upon  this  very  vi^ue 
Description  it  is  material  to  ascertain,  that  there  is  no  other 
Book  or  Paper.  A  Book,  that  he  shall  leave,  does  not 
necessarily  refer  to  a  Book,  alreac^  written  :  but  it  does 
necessarily  refer  to  a  future  Act.  ^n  Smart  v.  Pntjeau 
the  Person,  with  whom  the  Paper  was  left^  was  de- 
fined :  but  these  Directions  ma^  be  in  his  Account  Books, 
in  his  Chest  of  Drawers,  any  where.  Nothing  can  be 
more  vague  and  indefinite :  supposing  these  Books  to  iw 
the  same :  though  they  vary  in  many  Re^pect^  A  Passage 
in  the  Will  directs  h»  Burial  to  take  place  ^'  iu  such 

U  Manuer 
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^  Manuek-  as  is  directed  in  the  Book  hereinafter  refer)^ 
^*  to  '^  but  the  Book  produced  contamt  no  such  Direclioii* 
The  Specimen  of  an  Epita^  cannot  be  the  Direction  ae 
to  his  Funeral  alluded  to.    This  is  decisive  Evidence,  thai 
the  Court  has  not  before  it  tlit  Book ;  that  the  Book  i«» 
ferred  to  is  some  other  Book;  which  cannot  now  be  pro^ 
tfikced';  in^  thi^  ahews  the  Danger  and  tJncertaiiity  ^oif 
proceeding  on  such  Evidence :  the  Book  .produced-  in  no 
Way  answering  the  Description,    .What  Parts  of  ihb 
Book  he  intended  tP  be  IVt  oC  bis  WilL  ihonld  be  shewn 
clearly.    It  is  said,  the  Re-publicatioo  «Dd  the  Cqdieila 
make  the  Book  Patt  of  the  WiU;.  but  th|l  M«iPC^t  rEfibct 
of  the  Re-piiblication  U.Xo  infike  ^  Will  Apei|k  at  that 
Date.    If  therefore  the  Book,,  bad  been  more  pfurticnlarljr 
diMcrib^dy  Ij^  the  bindiogi  the. Place,  :wherB  it -Would  be 
found,  8lc.  and  he  had  destrpy^  that  Book)  atgl  pUced 
another,  answering  the  Description,  in  the  same  Place, 
that  wouldjnoc  bj  the.Effectof.the'Be-pufaKcationbePart 
of  his  Will.. .  This  Book  tb^efot^  cannot  have  Effect  as  t 
Codicil..  ^Tbe  particular  Ternns^of.the  Ite^-pttbUcatioiii 
expressing  Eight  Sheets^  Of  Paper,  exdvde  atiy  idea^f  a 
Il^publication  of ,  Codicils^  gekieraUy.    The  Mischief  witk 
reference  to  tbe.Suijujte  of  frauds  ki  that  there  is  m 
Security  for  the  3anity  Of  :the:  Testator  at  the  Aitiirtf 
lime.  .    V  ..   ^^. 


44« 


WlLcxasov 
Adam. 


Tlie  Lord  Cbapcellor  duritig  the  ^rgiunent,  and  at  it4 
Close,  made  the  following  Observatioo^.      , ,    ; 

The  Cases,   as  fat  as  they  have  gone^  have  raided 

Doubts,  even  as  to  a  Paper,  antecedently  existing,  but  Unattested 

clearly  and  undeniably  referred  to  in  a  Will:  but  I;take«k  Paper,  clearly 

to  be  decided,  and  there. is  no  Doubt,  that  a  Paper,  made  r«f«''r«<l  ^o*"  * 

^iflerwards,  could  never  be  Part  of  the  Will;  for  the  ^^^"^^^"^a^ 

Estate,  consi* 

dered  Part  of  the  Will,  if  made  previously :  not  if  subsequent. 


Three 
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181 2-1 S.       Three  Witnesses,  required  by  the  Statute,  are  Witnessei 
^^^^^  lo  the  Sanity  of  tlie  Testator,  and  to  all,  tfiiat  i^'oeoessaiy 

to  comtiiiite  a  good  Will.    *nie  Consequence  is,  "Aat  die 
Adam.         subsequent  Paper  has  not  the  Ceremonies^  neeeisarjr  to 
constitute  a  Devise  of  Land.    The  Oises  iipdn  a  Cbargb 
Legacies  by      o^  IjCgocies  by  a  Will  withlliree  Witnesses  apply  to  4b£ 
an  uiiattestod     and  though  it  is  settled,  th£(t  Legacies,  given'  by  an  otf- 
Papcr  include  d   attested  Paper,  will  be  included  iu  that  Charge^  that  has 
under  a  Charge  fc^n  ^et  at  least  tvilh  this  Symptom  of  Disapprobation,  that 
of  Legacies  on  j^  j,  ^marked  as  a  solitary  Case;  and  if  by  a  Wflrduly 

«,.!*,   ,  ,     attested  the  Devisor  directs  an  Estate  to  be  sdld,  diough 
by  a  Will  duly  ,  , ,  .  ,  ,    .      ^      ,  ,     t  •       .  t, 

ait  St  d  •  b  t  could  have  exhausted  that  rund  by  L<egacies,  he  comd 

the  Produce  of  "^^  ^J  ^  ^^^'  unattested  give  away  any  Part  bf  it. 
the  Sale  of  a 

real  Estate  can-  I  know  no  Law  agMlst  devising  to  the  CHikhnen'of  a 
not  be  directly  Woman,  whether  natural,  of  not;  as  that  creates  no  Un« 
disposed  of  by  ^^rtainiy.  ITie  Difficulty  arises  upon  a  Devise  to  the 
p  Children  of  a  particular  Man  by  a  Wonian^  to  whom  he 

is  not  married.    This  Testator  upon  th^'  same  ^6th  of 
Marchy  1807,  on  which  he  re-published  the  Will,  makes 
one  of  these  Entries  in  the  Book;  and  ctearly  after' the 
He-pufolication;  which  is  expressly  recited ;  i&nd  he  pro- 
ceeds  by  this  Paper  to  say,  that  Oiildreb,   though  not 
bom  within  Six  Months  after  bis  Death,  sftall  take,  if 
born  within  the  longest  Period  allowed  for  Gestationr;  and 
that  is  explained  in  such  a  Way,  that  the  Devisees  wooH 
take,  whether  his  natural  Children,  or 'not;  as  he  then 
describes  them  only  as  her  Children:    Is  it  possiUe  then 
by  an  unattested  Paper,  made  on  the  same  Day,  but  after 
a  Re-publication  of  his  Will  duly  attested,  to  vary  in  Two 
Respects  so  material  the   Description  of  his  Devisees; 
introducing  as  Devisees  of  real  Rstate  Children,  bore 
more  than  Six  Months  after  his  Decease;  and,  thotigh 
by  the  \\\\\  it  was  necessary  to  shew,  that  they  were  \a^ 
reputed  natural  Children,  this  Codicil  making  it  Becessaty 
only  to  shew,  tliat  they  were  her's? 

Ido 
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...   I^p  not  see,  bow  I  can  take  one  Part  of  this  Book  as        iSl2-13. 
foTQung.  kis  Will  less  than  another ;  unless  the  Manner  of 
.the  Description  necessarily  leads  me  to  select  some  Parts, 
and  r^ct  others;  and  then  ivhat  am  I  to  select,  and  viliat         Adam. 
reji^t?  The  Spiritual  Court  must  eiiher  take  the  Whole^ 
ox  select  those  Parts,  which  fall  under  the  true  Meaning  of 
the  Description  in  the  Will  ^'  Directions  and  Observa- 
*^  tions  for  the  better  Improvement  of  my  Estates  and 
'^  carrying    on    the  different   Works   as  well  as    other 
f'  Matters;'  and^  if  the  Whole  is  taken,  how  is  it  pos- 
sible to  execute  such  a  Will  i  Many  of  these  Directions 
are  dated  before  the  Will;  many  with  only  one  Witness: 
several  are  left  standing  without  Remark :  otiiers  crossed 
out;  and  the  Reason  stated,  that  he  had  made  a  Will  of 
the  Date  1806.     How  is  it  possible  to  say,  that  what  is 
not  crossed  out  is  not  a  Pai  t  of  the  Will  ?   If  1  am  to 
take  this  Book  as  a  Will,  disposing  of  real  Estate,  I  must 
]be  informed,  what  Parts  of  it  form  the  Will,  of  which  I 
am  to  declare  the  Trusts. 

Some  Pomts  of  this  Case  admit  no  Doubt    It  is  im* 
possible  to  make  out  the  Two  Points,  contended  for  the 
Heir :   first,    that  the  W^ill  means  illegitimate  Children ; 
who,  though  incapable  themselves  of:taking,  would  pre- 
vent the  Plaintiff  from  taking ;  and  so  ^ive  Title  to  the 
Heir.    That  cannot  be  maintained;  as,   if  illegitimate 
Children  are  meant,  there  is  no  Rule  of  PoUcy,  >ishich 
prevents  the  Court  from  saying,  that  they  are  intended : 
in  otlier  Words,  if  they  are  sufficiently  described,  there  is 
no  Rule,  that  prevents  their  taking :  but,  if  they  are  not 
sufficiently  described,    but  legitimate    Children  are   the 
persons  to  take,  then,  as  there  are  no  legitimate  Chil- 
dren, there  is  no  prior  Taker  described  before  the  Plain- 
tiff.   Tliere  is  no  Doubt  therefore,  that  the  Existence  of 
^hose  Children,  if  they  cannot  take,  does  not  form  a  Bar 
to  the  Plaintiff's  taking. 

Thei 
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)81$-13.  The  next  Point,  contended  for  the  Heir,  arises  vfak 

^^  Uie  CodicU,   rediking  the  Tehn  of  Thirtgp-ciie  Yetn, 

WiLKiNBOH     ^^^^^  j^y  ^^  ^.|j^  ^  Twenty-one  Years ;  that  the  Kf. 

ference  is  an  Intertot  in  teal  Estate  undispoaad  of:  hdt 
this  is  merely  a  Substitution  of  one  Term  for  die  odisr; 
the  Eflect  is  precisely  the  same  as  if  a  Term  of  TwenQF- 
one  Years  had  been  originally  treated ;  atid  thera  it  as 
Interest  undisposed  of. 


V. 
AbAM. 


The  following  written  Opinida  was  Seilt  by  Barod 
^lompson  knd  the  Justices  Le  Blant  and  Gibbs  to  die 
Lord  Chancellor. 

The  Question,  to  ivhicti  our  present  Opinion  will  be 
tonfined,  is,  whether  the  llu*ee  natural  Childreo  of  J(An 
Wilkinson  by  jinn  Lewis,  bom  before  the  makiqg  of  hii 
Will  of  'November y  sgth,  1806,  are  entitled  to  take  his 
real  Estate  by  force  of  that  Will  aloue. 

The  Fact^,  out  of  which  this  Qitestioh  arises,  are  these. 
Mr.  Wilkinson^  being  seiSed  of  a  very  conriderable  real 
Estate,  and  possessed  of  personal  Prc^perty  to  a  very  laige 
Amount,  on  the  29th  'Notcember,  1 806,  made  his  W3I,  dnij 
executed  and  attested  for  passing  real  Estates.    At  thi^ 
Vmie  he  had  a  W*ife  Mary  Wilkinson  Still  livbg,  hot  no 
(Children  by  hfer.    A  Wotnaii  of  the  Name  of  Ann  Leril 
was  livmg  with  him  ;  by  whom  he  had  Th^ee  natural  Chit 
dren:  Mary  Ann,  bom  July  7th,  1802;  Jonina,  boin 
August  6th,  1805;  and  John,  bom  October  8th,  I80K 
AH  these  Children  at  the  Time,  when  the  Testator  made 
his  Will,  had  acquired  the  Character  and  Reputation  of 
being  his  natural  Children  by  Ann  Lewis,    The  Testator*! 
Wife  Mary  Wilkinson  died  in  December,   1806.     Sulwe^ 
quent  to  her  Death  the  Testator  re-publbhed  his  Will  in  tbe 
Presence  of  Three  Witnesses.    On  the   14th  of  July, 

1808. 
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WOS,  fhtf  IVstetor  Aed ;  leaving  die  said  Ann  Lewk  and 
lija  aaid'Tlnte natural  Children  by  hermnriving  him. 


1812-13. 
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^  •  FRNnitba  matenal  Parts  of  tfiis  WiH,*  asthejr  bearupoo 
the  present  Qnestioiiy  we  think,  it  most  certunly  appears, 
Aae  die  TeslataK  meant  the  abore-mentioned  Devise  to 
operate  in  £uKir  of  hie  iUegittmate  Children,  bora  and  to 
be  bom,  by  Ann  Lewis;  and  that  he  had  illegitimate 
Ciiildran  euly  in  his  Contemplation. 

• 

The  Manner,  in  wl^ich  h^e;  desqibes  the  Children  them- 
selvesy  and  Ann  Lewis,  jtheir  Mother,  as  living  with  him, 
whilst  his  Wife  was  then  alive,  the  Mode,  in  whidi  he  ap« 
points  her  Guardian  of  such  Children,  the  limiting  her 
Annuity  and  bfr  .Compensation  for  the  Guardianship  to 
the  Time  of  her  continuing  single  and  unmarri^,  together 
with  many  other  Passages  in. the  Will,  appear  to  us  to 
place  this  Intention  beyond  all  |K)ssible  Doubt.   .     . 

-  It  has  been  said^  that  the  Testator  might,  when  he  made 
his  Will,  have  looked  to  the^JPosability  of  his  Wifcfs  dying 
before  him,  of.his  marrying  At^u  Lewis,  and  of  hia  having 
Children  .by  her ;  i^id  that  such  Children  .xx^y  have  been 
the  Objects  of  his.  intended  Bounty  nnder  tb^  above  Be* 
qliest :  but  it  is  impossible  for  a^y  Man,  Iqolpng  through. 
the  whole  of  tliis  Will,  to  suppose, jthat be  entertained  any* 
soch  Intention ;  or  that  be  had  any  f  u(Ji  Objects  in  view; 
flind  it  is  observable,  that  he  has  evident^  contemplated  a 
State  of  Things,  in  which  the  Event  of  his  Marri^e  with 
Ann  Lewis  would  have  been  impossible ;  and  yet.  his  Chil* 
dean  by  her  are  still  to  take;  'for  he  has  bequeathed  hia 
Mansion  House  at  CasiU  Utadp  and  certain  other  Parts 
of  hii  Property,  to  his  Wife  for  her  life,  and  after  her 
Decease  to  Jun  Lewis  for  her  Life,  and.  after  the  Decease 
of  both  to  his  Children  by  Ann  Lewis.  Now,  supposing 
these  several  Requests  to  take  place,  in  the  Order^  in  whicl| 
Vot- 1.  G  g  they 
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1812-13.'      Aiey  standi  tht  Wife  of  the  Testator  must  Irtve  Mirmed 
^   ^^^         him ;  atid  his  Children  by  Jinn  Lewis  tmst  conseqiieiill  j  haft 

been  illegitimate.  We  think  therefore^  that  his  illegitimate 
A^ASf.  Children,  bom  and  to  be  bom,  of  Ann  Lemvftsn  tlie  in- 
tended, and  probably  the  sole  intended,  Objects  of  km 
Bounty.  We  alno  think,  that,  if  he  had  any  iUegttiniafia 
Children  by  her,  after  his  Will  was  nmde,  snoh  ftitare  Cinl- 
dren  coirid  not  have  taken  for  the  Reason,  which  is  to  ba 
found  in  all  the  Authorities  upon  this  Subject ;  that  an  il* 
legitimate  Child  can  only  tnke  by  his  reputed  Name  of 
Child;  and-i^hnt,  untH'he  is  bom,  he  cannot wrquire that 
Name  bf  Rej^utatibn. 

Bat  with  respect  to  the  Unree  Children,  vAio  ii«re  boct 
before  the  making  of  the  Will,  the  Depodilmis  pfofr 
inost  abundantly,  that  they  had  ibeii  acquired  the  Reputar 
iion  of  being  the  Children  of  the  Testator  by  AmnLemki 
and  thinking  for  the  Reasons  above  given,  thlt  tbeywene  the 
intended  Objects  of  the  Testator's  Bounty,  \ve  think,  thit 
diey  ane  intended  to  take  the  real  £state  luider  Ihe  Will 
kself  without  the  Aid  or  Explanation  of  any  oihtr  Pafeflb 

It  hiis  been  argued,  though  nottnuch  fiKaaed,  thattUi 
Devise  applies  only  to  future  iUegitinuite  Ctnldraa^.Mld  k 
fliefrficyre  void :  -btlt^  looking  to  the  diffoent  Parti  of  the 
Will,  wc'tbink,  it  clearly  appears,  Q£  duit  weiAe  iiorcMnfy) 
Ihat  the  Testator  had  in  his  actual  Oontemplaliaa  ihett* 
legitimate  Children,  who  were  then  bonii  jn  well  as  ibose^ 
%hom  he  ^might  afterwards  iMve  by  Ann  Ltwii.  It  aras 
also  nrged,  that,  as  the  Testator  re^publiabed-  bis  WS  after 
the  Death  of  fab  Wife,  and  when  the  Event  of  fais  nurrf> 
ing  Ann  Lewis  was  thereby  brought  within  ;hia  own  Aywer, 
It  is  fairly  to  be  presumed,  that  under  die  Deaeriptton  sf 
his  Children  by  Ann  Lewis  he  meant  such  Children  as  ke 
might  have  by  her  if  he  should  afterwanda  marry  her :  bal 
M^  think,  ihat  in  the  Conatmction  of  thia  JDiavase  the  la- 
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lenlioD  of  the  TeaUtor  is  to  be  collected  from  the  State 
of  lliingii  at  the  Tkne^  when  he  made  his  Will,  not  when 
he  ie-(Hiblkhed  it ;  aad  we  also  think,  that,  if  the  Altera- 
tion, which  took  place  in  the  Interval  between  the  leaking 
andfe-publifthiiig  his  Will,  were  taken  into  the  Account, 
enough  would  atiU  jremain  to  shew,  that  his  ill^timate 
Children  by  Amh  hems  were  the  -Objects,  whom  he  had 
in  view. 


1612-13. 
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It  was  also -contended,  and  this  aj^pears  to  have  been  the 
main  Stress .  of  tlie  Argument,  that,  admittiBg  the  Inten- 
tion of  the  Testator  to  be  clear  in  favor  of  his  illegitimate 
Children  by  Ann  Lewis,  that  illegitiinate  CHildren,  bom 
before  the -Will,  are  incladed,  and  that  die  ClattMnts 
hadacfpiired  the  Name  and  Reputation  of  being -the  Cbi^ 
dren  of  the  Testator  by  Jnn  Lewis,  still  by  the  settled  and 
established  Rules  of  Law  they  cannot  take  nndcfr  the  go* 
neral  Description  of  Children  in  rdiis  Bequest;  and -a 
JPiissage  in  iJoke^  Litt^  $.i.  was  cited,  and  mudi  comments 
Ml  up<m,  M  supporting  this  Doctrine,  it  n  there  said, 
diet ''  a  Bastard  havinggotten  a  Name  by  Reputation  may 
**  purchase  by  his  reputed  or  known  Name  to  him  and  his 
^'  Heirs ;  although  he  can  have  -no  Heir  but  of  his  'Body. 
^  A  man  makes  a  Lease  to  jB.  for  Life,  Remainder  to  the 
f^'Cldest  Issue  Male  of  JB.  and  4be  Hehrs  Males  of  his 
^  ]Body.  JB.  hath  Issue  a  Bastard  Son.  He  shall  not  take 
f^  the  Remainder;  ^because  in  Law  he  isiiot*his  Issue; 'for 
^  Qm^exdamnato  CoiiUrnascumtHr  inter  LAeros iiaif t;om- 
^  fwi^fi/^ur ;  and,a8  LiHleton  saith,«  Bastard  is^tiost  nuHius 
f*  JPilius,  and  can  have  no  Name  of  Reputation  as  soon 
^  'as  he  is  born.     So  it  is^  if  a  Man  make  a  Lease  for 

m 

f^  lite  to  B.  the  ResMunder  to  the  eldest  Issue  Male  of 
^  £.  to  be  begotten  on  the  Body  of  Jane  S.  whether  the 
i'  same  Issue  be  legitimate  or  ill^timate.  B.  hath  Issue 
**  a  Bastard  on  the  Body  of  Jane  S.  This  Son  or  Issue 
'^  shall  not  takelhe  Remainder;  for  (as  it  hath  been  said) 

Gg2  "by 
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1812-1$.       ^  by  dieName  of  Isaue^  if  there  bad  been  no x>tlier  Words, 
^   ^"^^^  *^  he  could  not  take;  and  (as  it  hath  been,  also  said)  a 

^*  Bastard  cannot  take  but  after  he  bath  gained  a  Name  bj 
AiiAH*  ^  RefHitatton,  that  he  is  the  Son  of  B.  &c« ;  and  thereforo 
^  he  can  take  no  Kemaioderi  limited  before  he  be  bom: 
^  but  after  he  be  bom, and  that  he  hath  gained  by  Tmiea 
"  Reputation  to  be  known  by  the  Name  of  a  Son^^thena 
^  Remainder,  limited  to  him  by  the  Name  of  the  Son  of 
**  his  reputed  Father,  is  good«  But^  if  he  cannot  take  the 
^  Remainder  by  the  Name  of  Issue  at  the  Time,  when  he 
^  is  bom,  he  shall  never  take  it/' 


Illegitimate  We  collect  from  this  Passage,  that  Zfi  illegitimate  Child 

Child  cannot  ,  cannot  take  by  the  Description  of  Child  of  his  reputed 
take  by  the  father,  until  he  has  acquired  the  Reputation  of  beiog  such 
C^d^fZf  ^^^'  btttdiat  aaer  he  has  acquired  the  Reputation  of 
ted  Path  ^^  ^^^^  Child  he  may  take  by  that  Description.  So 
until  he  has  '  ^^^^^  Macclesfield  appears  to  have  understood  it  in  the 
acquired  the  Case  of  Metham  v.  The  Duke  of  Devon  (a),  hereafter  re* 
Repuutionof  fened  to;  and  the  Master  of  the  Bolls  in  tl^  Cmse  of 
being  such  ,  Eark  v.  Wilson  (b)  recognizes  this  as  the  Doctrine  adopt- 
Child.  ^j  jinj  Qcted  upon  by  Lord  Macclesfield  in  the  above  men- 

tioned Case  of  Metluun  v«  I'he  Duke  of  Devon* 

It  was  admitted  in  Argument  by  one  of  the  Cooase}, 
who  opposed  th^  Claim  of  the  Children,  that,  takii^  the 
Intention  to  be  clear  in  favor  of  .illegitimate  Childivn,  if 
the  Devise  had  been  to  the  TesUtor's  Three  ChildreD  by 
^nn  Lewis,  it  would  have  been  a  sufficient  Designatiott 
of  them  :  but  he  insbted,  diat  illegitimate  Children  couU 
never  take  under  the  general  Description  of  Children,  as  a 
.  Class ;  and  he  pointed  out  several  Inconveniences,  which 
he  supposed  would  arise  out  of  an  Enquiiy  into  the  Fact; 
whether  the  several  Claimants  were  pr  were  not  the  Chit 
dren  of  the  Testator. 

(a)  1  P.  mil.  5^9.  (h)  17  Fes.  528. 

Bat 
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But  it  appears  to  tt»^  that  the  Enquiry  must  be  the  same 
in  Substance^  whether  the  Bequest  were  to  the  Testator's 
Three  illegitimate  Children  by  Ann  Lems,  or  to  his  il- 
legitimate  Children,  generally,  by  her ;  that  in  At  latter, 
as  well  as  the  former,  Case  the  Enquiry  would  not  be  into 
tlie  Pact,  but  into  the  Reputation  of  their  being  such; 
and  that  the  Inconveniences  pointed  out  could  never  arise ; 
because  it  is  not  the  Fact  of  the  Relationship,  but  the 
Reputation  of  it^  which  is  to  be  enquired  into  in  both 
Casesi, 


«M 


1812*13. 


WiLKINSOir 

V. 

AttAH*. 


In  Uie  former  Case  we  should  have  to  enquire,  whether 
each  of  the  Persons,  who  presented  himself  as  one  of  the 
Three  Children,  designated  by  the  Will,  had,  or  had  not,  at 
tlie  Time  of  the  Will  acquired  the  Reputation  of  being 
such  Child :  in  the  latter  the  Nature  of  the  Enquiry  would 
be  precisely  the  stime ;  though  it  mig^t  be  directed  to  a  dif- 
ferent Number  of  Objects. 

The  Case  of  Godfrey  v.  Davis  (a)  was  cited  as  an  An-  • 
thority  against  the  Claim  of  the  illegitimate  Children  m 
tfie  present  Case.  Hiat  was  a  Bequest  in  Remainder  to 
tlie  eldest  Child  Male  or  Female  of  William  Harwood; 
and  the  Master  of  the  Rolls  held,  that  an  illegitimate 
Child  of  PViliiam  Harwood  could  not  take;  although  it 
was  known  to  the  Testator  at  the  Time  of  making  his 
AVill,  that  William  Harwood  had  only  ill^timate  Chil- 
dren :  but  there  William  Harwood  was  a  single  Man :  the 
Event  of  his  marrying  and  having  legitimate  Children 
might  fairly  bo  looked  to ;  and  there  was  nothing  apparent 
upon  the  Face  of  the  Will,  or  to  be  collected  from  the 
State  of  William  Harwood^s  Family,  which  shewed,  that 
the  Testator  meant  by  the  Word  *'  Child"  to  describe  an 
illegitimate  Child.    In  the  present  Case,  vre  think,  the 


(mJ  6  Vet.  43. 
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'    Adam* 


itself  poiiitB  cfeariy  imd  maaifestly  at  ittegitiinate 
CSiildreii. 

It  has  al86  been  urged  agEunst  Ais  Construction  of  tbe 

Befvise  iar  favour  of  the  illegkimate  Children,  that,  what* 

civer  the  Intention  of  the  Testator  otnght  be,  it  was  at  least 

a  posftble  Event,  that  the  Testator  might  survive  fab  Wife, 

Ml  marry  Jnn  Lewis,  and  have  Children  bj  her;  hi 

\f4lich  Event  diose  Intimate  Children  woold  answer  the 

Description  of  the  Testator's  Children  by  Ann  Lewis; 

and  must  necessarily  take  under  the  Will;  and  that  it  is  an 

established  and  infiexible  Rule  of  Law,  that  legitimate  and 

iUi^timate  Children  cannot  cake  together  under  the  geoefal 

Description  of  Children.    We  will  take  the  former  Part 

of  this  Proposition  to  be  true;  and  we  think,  if  is  so.    It 

was  posisibie,  diat  the  Testator  might  oudive  his  Wife^  mi 

marry  Am  Lewis,  and  have  legitimate  Ch3dren  by  her : 

ike  Words  of  the  Devise  are  large  enough  to  inchdesoeb- 

Children;  and  there  appears  no  express  Intention  to  ex* 

dttde  them;  though* probably  the  Testator  had  diem  not 

in  ContemplatioD.    We  incline  to  think,  therefore,  that 

ioeh  Childfen  would  take  under  the  Devise :  but  the  Con* 

dosion,  drawn  from  thence^  that  under  the  Circumstances 

of  this  Case  the  illegitimate  Children  cannot  take  witk 

them,  ianol,  as  we  think,  well  founded.     We  diink,  dnt 

the  illegitimate  Children  take,  because  they  were  clearly 

meant ;  and  that  if  legitiaiate  Children  of  the  Description 

above  mentioned  would  also  take,  it  is  because  the  Woids 

are  large  enough  to  raach  them ;  and  the  Testator  ex« 

pressed  no  Intention  to  exclude  them  ;  diough  he  did  not 

contemplate  their  Existence.      When  bom  they  would 

answer  the  Description  of  his  Children  by  Ann  Lewis; 

and  being  bom  in  Marriage,  though  after  the  Will,  the 

Devise  would  as  to  them  be  free  from  all  legal  Ob* 
jection. 


It 
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It  IS  saidy  that  this  Doctrine  is  opposed  by  the  AotWity        1813-13. 
of  several  Decisions ;   and  the  Cases  of  Carhfiright  v.     „^  "^"^ 
Vawdry  (a),  and  Kenebel  v.  Scrafion  (b),  are  cited,  and  ^ 

relied  on,  for  this  Purpose.  In  the  Case  of  Cartwright  v.  Adam. 
Varcdry  the  Testator  gives  bis  real  and  personal  Estates  to 
his  Executors^  in  Trust  to  apply  a  reasonable  Part  of  tk^ 
Produce  in  the  Maintenance,  &c.  of  all  and  every  such 
Child  or  Children  as  he  might  happen  to  have  at  bis  Death, 
equally  Share  and  Share  alike,  until  such  (c)  of  them 
should  attain  Twenty-one  or  Marriage ;  then  to  pay  aucb 
of  them  as  became  of  Age  or  married  One-fourth  of  tbt 
whole  Income.  The  Testator  bad  one  Daughter,  Mary^ 
who  was  always  treated  as,  and  supposed  to  be,  legitimate; 
but  was  actually  born  before  Marriage,  and  Three  younger 
legitimate  Daughters.  Mary  filed  a  Bill  for  .her  Share  m 
a  Child.  The  others  were  desirous,  that  she  should  share: 
but  Two  were  under  Age.  It  was  contended,  that  the  Di- 
vision into  Fourths  by  the  Testator  shewed  clearly,  that  he 
meant  to  include  Mary^  as  a  Child :  hut  the  Chancellor 
(Lord  Loughborough)  says,  **  It  is  impossible  in  a  Court 
^  of  Justice  to  hold,  that  an  illegitimate  Child  can  take 
*^  equally  with  lawful  Children  upon  a  Devise  to  Children ;" 
and  he  proposes,  that,  as  all  were  desirous  of  giving  Mary 
her  Share,  the  Cause  should  stand  over,  until  tlie  youngest 
Daughter  should  attain  Twenty«one ;  which  was  ordered 
accordingly ;  and  the  Case  does  not  appear  to  have  been 
again  heard  of  in  Court.  It  cannot  therefore  be  con- 
sidered as  a  Decision.  Lord  Loughbowugh  may  have 
thought,  that  the  Intent  of  the  Testator  to  include  his 
illegitimate  Daughter  was  not  sufficiently  manifest;  and  the 
Doctrine,  laid  down  by  him,  may  be  considered  as  ap- 
plicable to  those  Cases  only,  in  which  the  Word  '^  ChiU 
^<  dreu"  is  used  generally,  without  a  clear  Intent ;  as  we 

(a)  5  Vc8.  530.  Cc)  This  is  probably  a  Mis- 

(^J  2  East.  530.  priat  for  "  each." 

G  g  4  think^ 
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think,  diere  appears  here  on  the  Part  of  .the  Testator  t«  - 
include  illegitimate  Children.     We  do  not  therefore  think^ 
that  it  bears  with  any  Weight  upon  the  present  Case. 

In  regard  toKenebely.  Scr^o/i  the  Testator  James  Brad- 
show,  having  devised  all  his  real  and  personal  Estate  k>  jl  . 
Trustee,  declared  the'Uses  thereof  in  the  folio wipgWord^: 
'*  I  give  all  my  personal  Estate  whatsoever  and  wheresoever, 
^'  &c.  to  my  dearly  beloved  Mary  Ann  Simpson  one  of  the 
^'  Daughters  of  J.  Simpson,  &c .  for  her  sole  Use  and  Benefit 
^'  forever;  and  I  will  that  out  of  the  Rents,  &c.  of  my  said 
^'  Estates  my  said  Trustee  shall  pay  unto  the  «aid  M.  J» 
''  Simpson  an  Annuity  of  £\50  for  her  Life;  and  in 
^'  case  I  shall  have  any  Child  or  Children  by  her  who  shall 
'<  be  living  at  my  Decease  then  I  order,**  &c.;  and  he 
proceeds  to  make  a  Provision  for  such  Children.    The 
Will  bore   Date  the  (28th  of  January,    1 795 ;  and  the 
Testator  had  one  Male  Child  by  Mary  Ann  Sinqtson  tbep 
living.    This  Child  died  on  the  9th  of  June,   1 795  ;  and 
on  tfie  ^h  of  August  in  the  same  Year  the  Testator  iah 
termarried  with  the  said  Mary  Ann  Simpson;  and  haif 
Three  Children  by  her;  Two  of  whom  were  the  Defend- 
ants in  the  Cause;  th^  other  having  died.     The  Question 
was,  whether  the  Marriage  of  the  Testator  and  the  Birth 
of  these  Children  after  tlie  Date  of  the  Will  operated  a^ 
an  implied  Rtvotation  of  it ;  and  die  Court  of  King's 
Bench  were  of  the  Opinion,  lliat  they  did  not  so  operate; 
holding,  that  tbose  Children  might  take  under  the  Will. 


Perhaps  it  might  have  been  well  decided  upon  the  Facts 
of  that  Case,  that  it  did  not  sufficiently  appear,  that  the 
Testator  intended  to  include  illegitimate  Cliildrea  in  the 
Devise ;  inasmuch  as  both  he  and  Mary  Ann  Simpsou 
were  single  at  the  Time,  when  he  made  hja  Will  j  and  them 
was  no  Impediment  to  their  marrying,  and  having  legitimata 
Children ;  who  might  be  the  intended  Objects  of  his 

Bounty, 
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Bounty.    From  the  Language  of  the  Judgment  however       I81?-13* 
it  certainly  seems,  that  the  Court  thoti^t,  that  the  Testator  ^^^""^ 

meant  to  provide  for  Children  of  a  different  Character  and 
Denomination  from  legitimate;  and  yet  they  determine,  Adam. 
that  legitimate  Children  may  take  ^nder  the  Bequest.  In 
evcfry  View  of  the  Case  we  think  that  they  might;  because 
the  Terms  of  the  Devise  were  large  enough  to  comprehend 
them:  but  nothing  is  said  in  that  Judgment,  from  which 
we  can  collect,  that  where  a  Devise  evidently  points  at  < 
illegitimate  Children,  and  where  legit'unate  Children  are 
admitted  under  it,  because  the  Words  are  large  enough  ta 
reach  them,  the  illegitimate  Children  cannot  take  togedier 
with  the  legitimate:  nor  that  even  in  the  Case  then  before 
the  Court,  if  the  illegitimate  Child  had  been  living,  be 
would  not  have  been  permitted  to  take  with  the  Intimate 
Children. 

But  if  it  Is  an  established  and  inflexible  Rule,  tbat  legi» 
timate  and  illegitimate  Children  can  in  no  Caae  take  together 
under  (he  Description  of  Children,  we  should  rather  be 
disposed  to  say  in  the  present  Case,  tliat  legitimate  Chil- 
dren could  not  take,  notwithstandiug  the  generality  of  the 
Words,  thdn  that  illegitimate  Children  sbeuld  be  excluded 
to  the  Disappointment  of  the  clear  and  manifest  Intention 
of  the  Testator.  It  is  observable,  tliat  in  the  present  Case 
there  are  no  legitimate  Children  to  contend  with  the  iliegi*  ' 
timate:  but  we  have  reasoned  it  on  tlie  Supposition,  tliat 
there  were  both ;  as  much  of  the  Argument  was  founde4 
on  tlie  Possibility  of  that  Event, 

We  have  stated  the  Grounds,  upon  which  independenl^ 
of  any  Authority  to  the  direct  Point  our  Opinion  in  Favor  ' 
of  the  Children  is  founded ;  and  the  Manner,  in  which  it 
appears  to  us,  that  the  Arguments  and  Authorities,  urged 
egamst  the  Claim  of  these  Children,  may  be  answered: 
but  ^here  is  one  Authority  directly  to  the  Pointy  tliat  ille- 

gitimate 
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181^-13*  gitimate  Children^  boni^  and  reputed  as  sucb^  before  tfa^ 

w-^^  ^yj^  j^^y  j^  ^  ^  Q^^  ^^^^^  ^1^  general  Descriptioft  of 

^  Children.    We  allude  to  the  Case  of  Metham  against  the 

Adam.  Duke  of  Devon  (a). 


That  Case  arose  upon  a  Devise  of  £3000  by  the  late 
Earl  of  Devon  to  all  the  natural  Children  of  his  Son  the 
late  Duke  of  Devon  by  Mrs.  Heneage;  and  the  Questkm 
¥ras,  whether  the  natural  Children  of  Mrs.  Heneage^  bom 
after  the  Will,  should  take  a  Share  6i  the  ^3000.  N6 
Question  was  made  but  that  the  Children,  bom  before  the 
Will,  might  legally  take ;  and  the  Chancellor  (Lord  Hf^c^ 
cie^ld)  in  stating  the  Objection  to  the  Claim  oi  ChUdRi^ 
born  after  the  Will,  clearly  explains  the  Grol^l4J  upoa 
which  he  thought  the  Children,  bom  before  the  Will,  migiil 
take  under  that  Bequest 


I 


He  says,  that  Bastards  cannot  take,  until  they  have  gmtd 
a  Name  by  Reputation;  and  again  afterwards,  that  i 
Bastard  could  not  take,  until  he  had  a  Reputation  of  hmg 
such  a  onc^s  Child;  and  that  Reputation  could  not  be 
gained,  before  the  Child  was  bom.  It  is  evident  thereforei 
that  under  the  Description  of  all  the  natural  Chjldm  of 
bis  Soii  by  Mrs.  Uemage,  the  Lard  Chanceliar  ikoai^ 
that  aU,  who  had  acquired  the  Kepatation  of  bdag  such 
Children,  before  the  Will  was  made,  might  legally  take; 
^and  consequently  tliat  the  Enquiry  must  be,  not  who  wevi 
in  point  of  Fact  such  Children,  but  who  had  acquked  the 
Reputation  of  being  so. 

*  For  these  Reasons  we  think,  that  the  Three  ChBdren  of 
the  Testator  John  WiUHnion  by  Ann  Lemds,  who  had 
acquired  the  Reputation  of  being  such  Qiildrcn  befbie  At 

(aj  1  P.  Will.  529. 

Dirtt 
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I>ate  of  his  Will^  are  entitled  to  his  real  Estates  under  the  1812-13. 

Will  alone,  without  the  Aid  of  any  other  Papers.  ,^  ^"^^^^ 

.      r«  WiLKINSOW 


r. 


A.  Thompson, 

S.  Le  Blanc>  Adam. 

V.   GiBBS. 


The  Lord  Chancellor.  ,«.^ 

1813*, 
I  have  been  favoured  with  the  Opinion  of  the  Three        Feb,  10. 

Judges  on  the  second  Point;  how  iar  this  Book  is  to  be 

considered  as  describing  the  Individuals,  who  are  to  take 

under  the  Will.    Tlie  Judges  state  their  Opinion  in  the       r 

following  Terms: 

^'  Upon  this  Point,  as  it  regards  the  real  Estate,  we 
'^  agree  in^  thinking,  the  Testator  does  not  refer  to  the 
**  Book,  as  containing  the  Description  of  the  Persons  to 
^  take  under  the  Will ;  and  it  cannot  be  resorted  to  as  Part 
^'  of  his  Will  for  the  Purpose  of  aacertaioing  tbem.*' 

This  is  expressed  in  very  cautious  and  particular  Teron; 
from  which  I  understand,  they  do  not  go  the  Length  of 
saying,  that  no  Part  of  the  Book  can  be  considered  as  Part 
of  the  Will.  1  believe,  they  intended  that:  but  it  may 
mean,  that,  attending  to  the  particular  Manner,  in  which- 
the  Testator  in  that  Book  refers  to  Subjects,  as  to  which 
he  gives  Directions,  the  Reference  is  not  to  tliat  Part  of 
the  Book ;  or  that  it  does  not  make  it  Part  of  the  Will.  I 
collect  however  their  Opiuion,  that  it  must  be  by  Force  of 
the  Will  itself,  that  these  natural  Children  are  to  take ;  and 
that  tliey  cannot  have  the  Benefit  of  the  Contents  of  thb 
Book  as  a  Description  of  them. 

^  As  this  is  a  Case;  furnishing  Questions,  not  only  of  con- 
siderable 
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WiLKISSON 

Adah. 


siderftble  Importance,  but  of  Difficulty^  and  iivliich  prott^* 
biy  may  ^o  to  the  House  of  Lords,  I  sbotild  not  think  k 
right  to  state  merely  my  Opinion  upon  the  Two  PcmdIi 
without  the  Reasons;  and  before  die  Conchiston  of  die 
Cause  I  shall  have  an  Opportunity  of  converui^  with  the 
Judges,  and  understanding  precisely  the  Grounds,  on 
they  proceeded. 


JS13, 
Afffrci  1. 


The  Lord  Chancellok. 

Tills  is  a  Case,  in  which,  the  Testator  being  a  married 
Man  at  the  Date  of  his  Will,  his  Wife  then  living,  and 
having  no  legitimate  Children,  it  is  proi'ed  as  a  Fact,  tbfet 
he  had  Three  infant  Children,  born  of  a  Woman,  named 
jinn  T^wis ;  which  Tlirce  Cliitdren,  it  appears  proved,  ind 
gained  the  Reputation  of  being  his  natufal  ChiTd^ 
After  the  Execution  of  his  Will  lie  appears  to  hafe  fire* 
qnently  re-published  it :  but  it  is  only  material  to  nbtice, 
that  he  did  re-publish  it,  after  he  had  in  a  Book  expressly 
stated  by  a  Paper,  not  attested  by  lliree  Witnesses,  wbo 
were  the  Individuals  he  meant  by  llie  Description  of  cer- 
tain Devisees  in  his  Will.  He  re-published  tlie  M'lII  by  a 
Codicil,  duly  attested,  of  a  Date  subsequent  to  that  De- 
scription ;  and  one  Question,  that  was  made,  is,  whether 
that  Book  is  to  be  taken  to  be  Part  of  the  Will  as  to  die 
real  Estate. 


The  Two  concluding  Clauses  of  the  Will,  whidi  must 
be  taken  as  speaking  from  the  Moment  of  the  last  Re*pab- 
lication,  have  Reference  to  the  Book,  which  has  been  pro- 
duced; and  it  was  particularly  pointed  out  by  Mr.  PreihSf 
that  in  one  of  these  Codicils,  proved  in  the  Ecclesiasticil 
Court,  the  Testator  takes  Notice  of  the  Place,  where  he 
wbhes  to  be  buried.    Upon  this  Question  the  Judges  faivs 

eertiM 
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certified  their  Opiiuoni  that  this  Book  cannot  be  resorted 
to  iCor  the  Purpose  of  explaining,  who  are  the  Persons, 
intended  i%  take;  and  I  take  them  to  have  expressed  their 
Opinion  ao,  in  order  to  avoid  concluding  the  Question^ 
whether  that  Book  might  be  resorted  to  as  Evidence  of  the 
Reputation,  to  fix  the  Character  of  Children  upon  these 
Three  Devisees.  I  say  nothing  at  present  upon  that 
Question;  as  I  remain  of  the  Opinion  I  expressed;  that  I 
find  no  Authority  to  justify  me  in  holding,  that  this  Book 
villi  reference  to  the  Devisees  can  be  taken  as  Part  of  the 
Will  as  to  the  real  Estate.  It  is  not  necessary  to  examine, 
how  far  all  the  Dicta  to  be  found,  ^%here  a  Will,  attested 
by  Three  Witnesses,  refers  to  an  antecedent. Paper,  can  be 
supported:  but  tliere  was  np  Period  of  this  Testator*s 
Life,  in  wliich  it  could  be  asserted,  that,  if  he  liad  died  at 

4 

that  Moment,  any  Book  whatsoever  would  have  formed 
Part  of  his  Will.  ^The  Book  ^vas  ambulatory  tp  tlie  last 
^loment  of  his  Existence;  and  it  is  impossible  upon  tlie 
Principle  of  the  Case  of  Smart  v.  Prujeaji  (a)  tp  main* 
tain,  that  this  Book  was  Part  of  the  Will  as  to  the  ,rpal 
Estate.  If  it  could  have  been  so  considered,  it  would  not 
have  been  seccssary  to  consider  the  other  Question  upon 
tlie  W^ill;  as  those  Papert^  would  have  given  a  dbtinct 
Description  of  the  Persons  intended:  but,  if  (hey  are  not 
to  be  taken  as  Part  of  tlie  Will,  it  is  necessary  to  c^onslder 
ihe  Testator's  Meaning,  as  it  is  to  be  collected  agreeably 
to  the  Riilcs  of  Law  upon  the  Will  itself. 
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.1    <   ■» 

Tills  is,  as  I  liave  observed,  tlie  AVill  of  a  Man,  iparried, 
bis  Wife  living  at  the  Time,  having  no  legitimate  Children; 
.IjUit  Three  In&nts  su£Sciq[iily  proved  to  be  at  that  Time 
l^s  reputed  Children  by  Jnn  Leiiis.  The  Question  is, 
^liether  those  Tlnet  phildren,  who  had  gained  die  Uepu- 
iftUp^  of  being  the  .Children  of  this  Testator  previoui^Iy  to 


(mJ  6  r«.>60. 


462 


CASES  IN  CHANCERY. 


1812-13. 

\VlLKINSON 

r. 
Adam. 


the  Will,  can  take  the  Property,  devised  by  these  Wordif 
being  illegitimate;  or  whether  the  Construction  is  dot  to 
be  sMch  Children  as  he  might  have  by  Anu  Lewis  l^^iy; 
in  case  his  Wife  should  die;  and  he  should  marry  ^Mii 
Lewis,  and  have  legitimate  Children  by  hen 


means  legiti 
mate. 


The  Rule  cannot  be  stated  too  broadly,  tiiat  the  Descrip* 
"  Child,"  &c.    ^Jo°>  "  Child,  Son,  Issue,"  every  Word  of  that  Sptciei^ 
prima  facie        must  be  taken  prima  facie  to  mean  l^itimate  Child,  Son, 

or  Issue :  but  the  true  Question  here  is,  whether  it  appears 
by  what  we  call  sufficient  Description,  or  necessary  Impli- 
cation^ that  the  Testator  did  mean  these  illegitimate  Chil- 
dren ;  and,  to  view  the  Case  as  accurately  as  is  necessaiy 
for  the  Purpose  of  a  Determination  of  that  QuestioiH  wt 
must  consider,  what  would  have  been  the  Effect,  not  gnlj 
with  reference  to  Children  who  had  at  the  Thodeof  makiqg 
the  Will  gained  the  Reputation  and  Character  of  being  his 
Children,  but  also  as  to  future  illegitimate  Children;  who, 
though  not  to  be  considered  as  his  Children  at  the  Moment 
of  their  Birth^  mi^t  have  acquired  that  Qiaracter  before 
his  Death;  and  we  must  see,  what  would  have  been  the 
Effect ;  if  it  had  happened,  that,  surviviiq^  his  Wife,  he  had 
marri^^nit  Lewis  \  and  had  legitimate  Children  by  her. 
The  Case  has  been  very  ably  argued  upon  the  View  of  all 
these  Events. 


In  all  the  Cases,  that  I  have  seen,  having  Refaition  lo 
this  Questioti,  the  illegitimate  Children,  if  they  were  to 
take,  must  have  taken,  not  by  any  Demonstration,  amiog' 
out  of  the  Will  itself,  but  by  the  Effect  of  Evidence 
dehors,  read,  or  attempted  to  be  read,  -with  a  VieKr  lo 
establish,  not  out  of  die  Contents  of  the  Will,  hut  by 
something  extrinsic,  who  were  intended  to  be  the  De- 
visees; and  if  my  Judgment  upon  this  Case  is  siqiposed 
to  rest  upon  any  Evidence  out  of  the  Will,  except  dut^ 
which  establishes  the  Fact^  that  there  were  Individuals^  who 

had 
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liad  gained  by  Repntation  the  Name  and  Character  of 
his  Children^  that  Conclusion  is  drawn  without  suflScient 
Attention  to  the  Grounds,  on  which  the  Judgment  is 
formed :  my  Opimon  being,  that,  taking  the  Fact  as  esta- 
blished, that  there  wtre  Children,  who  had  gained  the  Re- 
putation of  being  his  Children,  it  does  necessarily  appear 
oft  the  Will  itself,  that  he  intended  those  Children.  If 
that  Principle  is  just,  and  this  Case  falls  within  its  Reach, 
alt  fhe  Cases  cited  are  inapplicable  to  this. 


1812-13. 


WiLKlKSOir 

Adaic, 


f ti  the  Case  of  Gtdfrey  y.  Doris  (d),  whatever  waa 
prov^  ih  the  Cause,  nothing  resulted  from  the  Will  itself, 
shewing,  that  the  Testator  knew  those   Grcunistances, 
which  w^re  reasoned  upon.    There  is  no  Doubt,  that  Child 
might  have  beisn  Persona  designatH :  but  the  Question  was, 
where  die  Will  fumislied  nbthii%  but  tUe  general  Descrip- 
tion ^*  the  Child  of  WilUafn  HarttfOo3,^  those  Terms  were 
a  sufficient  Indicsition  of  that  Intention.    The  Questioa 
(b^,  cdnsistently  with' thaft  Case,  wiQ  be,  what' is  uecessarj 
in- a  Will,  desciibing  the  Deiise^  tffider  die  general  Term 
^  OiBd,*  to  enable  the  Ctttirt  to  say,  there  is  sufficient  in 
that  Will  partitnilarly  to  poitit  out,  aikl  nmriifesdy  and 
incontrovertibly  to  shew/  that  the  Teitatbr  intended  'a 
natural  Qiild;   taknig  the  whfole  Descriptibn  together. 
With  that  Decision  I  perfectly  agree:  my  Opinion  bemg^ 
that  there  was  not  enough  in  that  WiH  to  shew,  that  the 
natural  Child  was  the  Ptrsona  dhignata. '  Hafwo&i  #ks 
a  single  Man;  who  might  marry;  and  might  ha v^  legiti- 
mate Children:  but  the  Question  in  thi»  Cv^  ia  a^  to  ii 
MaUyBbarried  at  the  Time  of  making  the  Will;  and  stating 
rooontrovertibly,  that  'he  thooght  his  Wife  would  survive 
him.    What  could  he  mean  by  describing  these  as  his 
ChSdren:  the  Children  of  a  Person,  who,  it  is  plain,  sup- 
posed, he  should  die,  before  he  could  get  rid  of  the  Con- 
necfion  he  had  by  Marriage  with  another  Woman. 

(a)  6  Vcs.  43. 

The 
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1812-13.  The  Case  of  CaHvmglU  ▼.  Vewify  (a)Ai^mppmnf» 

WiLTnTsoK    ^"^  ^"^  ^^  "^^y  decided:  by  te  Lngmse  of  the  1^ 
^  ill  tliat  Case  the  Tes^tor  appetrs  to  hava  hid  iir  CdoMi* 

AnAu.        plation,  that  there  might  be  inorep  or  few^,  ChiMrinat 
her  Death  than  there  were,  when  he  madt  bulHKll:  irfttdi 
u  very  material  to  this  Case.   Thonghi  it  u  tnie,  diei^  ivm 
lliree  legitimate  Childreo,   and  One   iUegMoHila^  Ai 
Circumstances  of  the  Direction  to  apply  the  Income  k 
Fourths  can  only  afford  a  Conjecture ;  as,  if  between  lk 
Time  of  his  Will  and  his  Death  One  or  Two  of  fhess 
Children  had  died,  the  Division  in  Poortht  would  hafi 
been  just  as  inapplicable^  as  it  was  in  the  Caaa»  that  hap* 
pened.    The  Question    therefore   only  eomtfs   to  Aii; 
whether  the  single   Circumstance  of  hia  cBrecting  ths 
Maintenance  in  Fourtlis  compdied  the  Goturt  to  hold  Ijf 
necessary  implication^  that  the  iilegitimite  Child  was  fa 
take  by  Implication  with  the  others,  as  much  na  if  shehai 
been  in  the  dear^t  and  plainest  Temu  Ptrmna  dlei^pufc; 
and  my  Opinion  is,  that  this  Circumstanoe  ia  by  no  Meiai 
sufficient.    That  Testator,  it  is  clear,  had  nude  t  WiR*! 
which,  though  his  Death  followed  so  <|uick,  wooM  bit' 
operated  in  Favor  of  all  bis  Children,  however  mtmcvBai 
,tbey  might  have,  been;  nnd  in  favor  of  aubeequeot  hgta' 
mate  Children^  even  if  every  legitimste  Child  he  had 
before  bad  died.     It  was  therefore  impoaaitde  foaay,  ha 
laecessarily  means  the  illegitimate  Child;  as  it  is  not  pos« 
ble  to  say,  he  meant  those  legitimate  Children.    That  WiO 
would  have  proinded  for  Children,  living  at  theTime  of  hii 
Death,  though  not  at  the  Date  of  his  Will.    It  coidd  not  he 
taken  to  describe  Two  Clasiies  of  Qiildren,  both  legitimali' 
and  illegitimate.     Without  extrinsic  Evidcnee  it  was  Wh 
possible  upon  the  Will  itself  to  raise  the  QueatiQii.    1W 
Will  itself  furnished  no  Question,  whether  legitiante  er 
illegitiiuute  Children  were  intended:   b«t  the  Qaaatio^- 
upon  whiiU  the  Court  was  to  decide,  was  fumaaliad  by 
Muttef^  arising  out  of^  not  in,  the  Will. 

TV 
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TbeCaae  of  Kenebet  v.  Scmfion  (a )  hv^d  for  a  con-        1812-13. 
lUerable  Tiaie  very  great  Weight  with  me  upon  this 
.Question*     He  Poiat,  ioiniediately  before  theCoiirt,  was, 
Mpbethertiie  Will  of  that  Testator,  who  was  an  unmarried         a  dam 
iMao,  waa  revoked  by.  his  Marriage  and  the  subsequent 
^  Birth  of  Children.     The  Opinion  of  the   Court,   con- 
^tently  with  former  Authorities  was,  that,  as  Marriage    Marrlnge 
aloue  will  not  revoke  a  Will,  though,  connected  with  the  ^'^*"**  "'^^  ^ 
Birth  of  a  Child,  it  will,  yet  those  Two  Circumstances  J^«^|«^ation  of 
would  not  have  that  Effect;  the  Will  containing  a  Provi-  V^».''  f ^  "!"* 
aioQ  for  Children,  if  the  lestator  shoiud  have  any.  ^^^^I  |^  j^ 

Kxccption, 
Upon  what  can  be  collected  from  what  was  said  by  the  whore  the  Wilt 

Court  and  from  the  Argument,  there  was  nothing  updn  pro\  ides  for 
the  Face  of  that  Will,  laisiog  a  necessary  Implication^  Chiltlien. 
that  legitimate  Children  were  not  to  take ;  or  that  legiti- 
luate  and  illegitimate  Children  could  not  take  together,  as 
it  has  been  argued  here,  under  the  same  Description.  It 
would  be  very  difficult  to  make  out^  that  they  can  so  take : 
but  that  was  not  a  DiflSculty,  with  which  the  Court  had 
tp  contend  in  that  Case.  If  the  Court  had  thought^ 
t}iat  those  Words  meant  illegitimate  Children^  the  neces- 
sary Effect  of  the  subsequent  Birth  of  Children  would 
hove  been,  that  the  Will  would  have  been  revoked.  We 
may  conjecture,  that  he  meant  illegitimate  Children,  if  he 
did  not  marry:  yet  notwithstanding  that  may  be  cou* 
jectured-,  the  Opinion  of  the  Court  was,  as  mine  is,  that^ 
where  an  unmarried  Man,  describing  an  unmarried  Woman 
a^  dearly  beloved  by  him,  does  no  more  than  making  a 
Provision  for  her  and  Children,  he  must  be  considered  as 
intending  l^itimate  Children;  as  there  is  not  enough  upon 
the  Will  itself  to  shew,  that  he  meant  illegitimate  ChiU 
dren;  and  my  Opinion  is,  that  such  Intention  must  appear 
by  necessary  Implication  upon  the  Will  itself. 
.  .         » 

Ca)  2  East.  530. 
VOL.L  Hh  Witk 
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1812-13.  With  regard  to  that  Expression  "  necessary  IrnpCca- 

^^^^  "  tion/*   1  will  repeat  what  I  have  before  stated  firom  t 

Note    of   Lord  Hardwicke*s    Judgment    in  Coritvn  v. 

Ad\m  Hel/ier;  that  in  construing  a  Will  Conjecture  must  not  be 

.     ...  taken  for  Implication:  but  necessary  Implication  means, 

Implication.  '^       ,  m-        r  i 

Necessary  [m-  "®^  natural  Necessity,  but  so  strong  a  Probability  of  lu- 

pHcatioa  im-      tention,  that  an  Intention  contrary  to  that,  which  is  im- 

ports,  not  uatu-  puted  to  the  Testator,  cannot  be  supposed. 

ral  Necessity, 

but  so  strong  I  Jo  „ot  notice  Earle  v.  Wilson  (a)  and  all  the  oiher 

Probability,        q^^  .  ^  ^^^  ^^i^  ^^  ^^  ^jg .  ^j^^^j  ^j^^  Description  of 

.  '  Son,  Child,  &c.  means  jprt/na  y^rcie  legitimate  Son,  &c-; 

contrary  c  *"^  ^"  ^^^  Cases,  from   the  Passage  in  Lord  Coke(b), 

not  be  sup-  establishing,   that  a   Bastard   may  take  by  Purchase,  if 

posed.  sufficiently  described,  amount  to  no  more  than  he  must 

Bastard  may  make  tliat  out  upon  the  Will  itself, 
take  by  Pur- 
chase, if  sufH-       It  was  stated  with  great  Force,   that   a  Decision  ia 

cicntly  de-  favor  of  these  Children  would  introduce  Evidence,  wbicfc 

scnbcd;  and  no   Court  ought  to  endure;   that  the   Mother  must  bi 

f  .  '  ^       called,  for  the  Purpose  of  enquinns:  from  her,  wiieCher 
xiutred  the  Re-    Ji     .„    •.  .  ^,  '  .  •      .       •« 

nutation  of  th  "legitimate  Chddren  were  begotten  by  die  Testator, 

Child  of  that     ^^  ^^  other  Persons.     That  is  not  so.     All  the  Cases, 
Person.  which  negative  the  Possibility  of  a  natural  Child  takinf 

under  the  general  Description  of  *'  the  Child,  of  which  J. 
^'  is  emient  by  me,"*  8cc.  are  Authorities,  that  this  is  not  the 
Species  of  Evidence,  by  which  the  Court  enquires,  who 
are  meant :  but  the  Evidence  of  that  is,  that  ^.bas  acquired 
the  Name  and  Character  of  Son,  or  Child,  b;  Reputa- 
tion; and,  whatever  Disappointment  it  may  be.  suppoiel 
a  Testator  would  feel,  if,  having  had  no  Concern  witfc 
the  Creation  of  tliat  Child  he  could  see  what  was  goiD| 
on,  yet,  that  Child,   if  it  had  obtained  the  Reptttetioa 
of  being  his  Child,  would  take  under  that  Descriptioii; 
though  if  he  had  been  aware  of  die  itid  Fact,  be  woali 

(a J  17  V€9.  528.  C^J  Co.  LU.  3.  b. 
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haviB  pf evented  that  by  an  Alteration  of  his  Will :  but  the        1812-13. 
true  Question  U,  had  the  Child  acquired  a  Name  and  Cha« 
racter,  that  entitled  the  Court  to  say^  that  Child  is  tlie 
Person  to  take  f 


WiLKINSOF 

V. 

Adam. 


It  was  statedy  very  ably,  that  this  might  have  done,  if 
the  Desciiption  had  been  by  a  Nick-name,  a  bodily  In- 
firmity, the  Place  of  Birth,  or  Residence,  of  the  Child; 
and  it  seems  to  be  admitted,  that,  if  the  Testator  had 
spoken  of  his  Three  Children  by  Jnn  Lewis,  that  would 
have  doue :  but  it  is  said,  they  cannot  be  described  as  a 
Class.  If  that  Description  would  have  done^  the  Ground 
inust  be,  that  the  Evidence  ^tablishes,  who  ore  to  take 
by  Reputation :  not  as  Evidence  of  the  Factv  If  you  are 
to  enquire,  who  was  the  Fatlier  of  the  Children,  yo« 
must  do  so  in  the  same  Manner,  when  he  does  not  3latt 
their  Number :  but  in  that  Case  also,  if  it  can  be  proved, 
that  there  are  Three  Children,  who  had  acquired  the  Re- 
putation of  being  his  Children,  they  would  take ;  and,  if 
lie  had  mentioned  Three  Children,  and  only  Two  could 
be  found,  who  had  the  Reputation  of  being  his,  those 
Two  only  would  take ;  though  Three  were  mentioned ; 
flM>t  being  expressly  named  in  his  WilL 

It  was  strongly  urged.farther,  that  thovgh  he  might  give 
to  Three  Childi^n  by  a  Description,  amounting  to  designor 
tio  Persotiarumyhe  could  not  give  to  natural  Children,  as  a 
Class;  supposing  he  had  used  those  Words,  instead  of 
any  equivalent  Expression.  Upon  that  Question,  whether 
he  could  give  to  natural  Children^  as  a  Class,  whatever 
might  have  been  my  Opinion,  if  this  were  res  mtegra,  the 
Ce«e  ^  Metham  v.  The  Duke  (f  Devon  (a),  which  has 
<}etermined,  that  a  Testator  may  give  to  natural  Children, 
a^  a  Class,  has  never  been  disturbed;  and  if  it  is  to  h% 
now  disturbed,  this  is  not  the  Place  for  that. 

Hh2  » 
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181203.  It  is  farther  contended  however,  that,  if  natui-al  Chil- 

dren, then  born,  may  take  as  a  Class,  future  natural 
Children  cannot.     It  is  quite  unnecessary  now  to  decide 

Adam.  ^^^^  Question.  Here  are  no  after-bom  Children;  and, 
with  regard  to  the  Expression  "  which  I  may  have", 
though  obviously  future,  yet  upon  the  whole  it  is  clear, 
that  by  those  Words  the  Testator  meant  to  describe  Per- 
sons tlien,  at  the  Date  of  the  Will,  in  Existence.  Whe- 
ther the  Cases  cited  from  Lord  Coke  (a),  which  are  all 
Cases  of  Deeds,  have  necessarily  established,  that  no  fu- 
ture illegitimate  Child  can  take  under  any  Descriptioo  ia 
ii  Will,  whether  that  is  to  be  taken  as  the  Law,  it  is  wA 
necessary  to  decide  in  this  Case.  1  will  leave  that  Poiot, 
where  I  find  it,  without  any  Determination.  It  was  fai^ 
iher  argued  with  great  Force,  that,  if  this  Testator  had 
lived  until  the  Death  of  his  Wife,  as  he  did,  and  bad 
afterwards  married  jinn  Lewis,  and  had  legitimate  Chil* 
dreii  by  her,  those  Children  must  have  taken;  and  legiti- 
mate and  illegitimate  Children  cannot  both  take  under  thf 
same  Description;  and  it  would  be  very  difficult  to  pe^ 
suade  me,  that  they  can :  but,  if  my  Opinion  is  right, 
that  upon  tlie  Contents  of  this  Will  the  Testator  is  proved 
to  have  intended  illegitimate  Children,  that  Question 
never  could  have  arisen  ;  as  then,  though  the  Devise  b  to 
illegitimate  Children,  Marriage  and  the  Birth  of  legitimate 
Children  would  have  the  same  Effect  as  upon  a  Devise 
to  any  Stranger. 

1  The  Question  therefore  comes  round  to  tfab ;  whether 
lippn  the  Contents  of  this  Will,  it  is  possible  to  say,  be 
could  mean  at  the  Time  of  making  that  Will  any  but 
illegitimate  Children :  a  married  Man ;  with  a  Wife,  wh<i 
he  thought,  would  survive  him;  providing  for  anodier 
^Voman,  to  take  after  the  Death  of  his  Wife,  and  bt 

(a)  Co,  Lit,  3.  b, 

Cbilditi 
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Children  by  that  Woman:  it  is  impossible,  that  he  could        181^-13. 

mean  any  Thing  but  illegitimate   Children ;  and,  if  that     ,„  ""^^^ 
■.^    .  .  Wilkinson 

Devise  Avould    have   comprehended  legitimate  CliildrjD,'  ^  . 

that  would  be  by  an  Operation  of  Law,  that  would  have  Adam. 
been  an  entire  Surprise  upon  him  ;  as  he  could  not  mean 
legitimate  Children  by  this  Will.  If  the  Will  itself 
shews  that,  without  any  other  Evidence  than  what  proves, 
Mho  were  reputed  to  be  his  Children,  and,  that  being 
established,  the  Will  itself  shews,  he  meant  to  provide  for 
them,  so  providing  for  them  as  necessarily  to  shew^  that 
they  are  his  Devisees,  there  is  no  Authority,  that  tlie 
Devisees,  whose  Character  is  so  necessarily  to  be  col-' 
lected  from  the  Will^  are  not  capable  of  taking. 

Tlie  Conclusion  is,  that  these  Three  Children  are  upon 
the  Will  itself,  the  whole  taken  together^  without  looking 
at  the  Book,  entitled  to  take  as  the  Devisees  of  thu^ 
Testator. 


The  Injunction  was  dissolved ;  and  the  Bill  dismissed  fa  J. 
faj  Swaine  v.  Kcnnerleyf  post. 


J 


1813, 

SWAINE  V.  KENNERLEY.  Je6.  7. 

AMES  Swaine  by  his  Will,  dated  the  24th  of  August,     Under  the 
1796,   devised  his  real  Estates    to   John  Kent   and  Description  of 

Samuel  Keiinerlei/,  their  Heirs  and  Assigns,  upon  Trust      „:  /,   .'i^".  !" 

a  ^\  lU  illegiti- 
mate Children,  existing  at   the  Date   of  the  Will,  not  entitled,  unless 
proved  by  the  Will  itself  to  be  intended;  and  Evidence  can  be  received 
only  for  the  Purpose  of  collecting,  who  had  acquired  the  Reputation  of 
Children. 

An  only  legitimate  Son  therefore  held  entitled  as  Devisee. 

Hh3  by 
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1813.         hj  Mortgage  or  Sale  to  raise  Urn  Sum  of  ;t2IO0f,  aocl 

.  ^^^^^^         lay  oQt  the  same  in  Iheir  own  Names  in  tbe  Purchase  of 

^  Freehold  I^ds.  Sic,  and  settle  the  9an^«  to.  due  Use  of 

vi  

|Cz]iN£RLET-.    ^'  ^"^^  ^^^^y  ^^^  Child  and  Cinldren  of  the  Testator's 

|ate  Sob  Thomas  Swaine  deceased  equally  to  be  di%ided 
between  or  amongst  them,  to  hold  as  Tenants  in  Com«r 
mon  mid  not  as  Joint  Tenants;  and  to  the  fespective 
Heirs  of  the  Body  or  Bodies  of  all  and  erery  such  Child 
^d  Children  issuing. 

The  Testalor'a  Son  Thoma9  Swaine  left  Three  Chil- 
firen:  pf  whom  the  Plaiutiif  only  v;^  Intimate:  the 
pther  Two  Thomas  and  John  Swaine  being  bom  before 
Marriage,  Ihe  Bill  prayed  ^  Declaialioti^  that  jthe 
Plaintiff  w^s  entitled  as  Tenant  in  Tail  ia  Equity  tQ|die 
Yrhole  ^2100,  &c*  All  the  Cbildfen  weiife  living  at  the 
pate  of  the  Will* 

Mr.  Hart,  and  Mr.  JRoupell,  for  jtfaf  Pl^until^^  and 
Sir  Samuei  Romilly,  and  Mr.  Jgar,.  for  the  Defeih 
^Uf,  dediqed  tp  argue  this  Case ;  as  it  niust  depend 
ftpou  the  Xtecision  of  Wilkinson  y»  Adam  (a),  Aftpr 
(hat  Decisip^  this  Ca^ise  was  set  dewn  for  Judgment. 


i 

m 


.1 


The  Lord  Chavcbllok« 

Upon  looking  into  the  Papers  in  this  C^use  I  aM| 
clearly  of  Opinion^  that  no  Person  except  the  legitimate 
Child  can  take  under  this  Devise^  for  this  Reason;  dnt 
the  Will  itself  do^s  not  prove,  that  th^  Testator  meaat 
an  illegitimate  Child;  and  according  to  the  Opinion^  ex- 
pressed in  Adam  y.  Wilkinson^  I  cannot  go  into  the  Cir- 
cumstances of  Evidence  to  raise  a  Construction.  Tfcc 
lyill  must  |)roye^  that  illegitimate  Qiildren  are  intend- 

^q)  Ante:  the  preceding  Case*.. 
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ed  ;  and  extrinsic  Evidence  can  be  received  only  fof  the         ^^^^* 
Purpose  of  Collecting,  who  had  acquired  the  Reputation  of       SwAim^ 
being  Children  of  the  Person,  rtatned  m  the  Will.  r. 

Kennerley. 


lilk^  Decree  was  made  accordingly^ 


i  Rolls, 

BUtLOCK  V.  FLADGATE,  March^i3. 15. 

THE  Bill  was  for  a  specific  Performance  of  a  Contract     Efifcct  of  a 

for  the  Sale  of  an  Estate.    The  Answer,  submitting  private  Act  of 

t6  perform  it,  if  the  Plaintiff  could   make  a  good  Title,  Parliament, 

stated,  that  by  the  Abstract  it  appeared,  that  by  Indentures,  declaring  an 

dated  the   18th  and  IQth  of   November,  1763,  on  the  ^^1^^*-^  ^^*^*^^^ 

'  Marriage  of  "Elhabeth  Lant  and  John  Bullock,  Sir  John  *i   .   u  •     • 
°  ^  ^   '  their  Heirs  in 

Philips  by  the  Direction  of  Elizabeth  Lant,  in  whom  the  Xjust  to  sell 

Estates  were  by  a  former  Settlement  and  Will  vested  in  dischar<H*cl 

Fee-simple,  conveyed  to  Francis  Buller,  George  Elliot,  from  the  Trusts 

and  John  St,  Leger  Douglas,  upon  Trust  after  the  Marriage  o^  aSctilemcni ; 

to  permit  Elizabeth  Lant  during  her  Life  to  receive  the  devesting  the 

Rents  and  Profits  for  her  separate  Use,  and  after  her  De-    ^^^     ec,  ou  - 

T         1      T  I     T)   i«    1     .      1     IT        ^  T  I      standin*;  under 
cease,  leavmg  Issue  by  JohnJSuUockf  to  tiie  use  of  John         j^ .  j.     . 

,  Bullock  for  life;  with  Remainder  to  the  Use  of  Buller,  n^j»„|^ 

Elliot  and  Douglas,  and  their  Heirs,  during  the  Life  pf    Power  to  ap- 

John  Bullock,  upon  Trust  to  preserve  Contingent  Re-  point  Estates, 

mainders;  with  Remainder  to  the  Use  of  the  tirat  and  to  be  purchased 

other  Sons  of  the  Marriage  successively  in  Tail,  and  of  the  ^^*^^  Money, 

Daughters,  as  lenants  in  Common  in  Tail;  and  for  De-  |l  .'c.  i ,    c 

fault  of  such  Issue  to  the  Use  of  such  Person  or  Persons,  ^,^1^^^  Estates, 

and  for  such  Estate  and  Estates  as  Elizabeth  Lant  should  ^vell  executed 

notwithstanding  her  Coverture  by  any  Writing  under  her  by  an  Appoint- 

Hand  and  Sed,  attested  by  Two  or  more  credible  Wit-  nicnt,  opexating 

H  h  4  ncsscs,  ^'^^^^'^^V  «»  the 

originalEstates. 
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jf  15.  ne89C8^  or  by  her  last  Will  and  Testament  duly  QKecutedp 

appoint;  and,  in  Default  of  auch  i\ppointiii(^nt,  to  the 
L\e  of  Elizabeth  Lant,  hdr  Heirs  and  Assigns  for  ever. 


Bullock 
Vlaogats. 


By  a  private  Act  of  Parliament,  12  Geo.  $,  reciting 
the  Settlement  of  17^>,  it  was  enacted,  that  the  settled 
Estate  should  from  the  1st  of  July,  1772,  be  vested  in 
John  Saif^t  Leger  Douglas  and  John  Cook,  their  Heirs 
and  Assigns,  freed  and  absolutely  discharged  from  all  the 
Trusts,  Estates,  Charges,  &c.  in  the  Settlement  limited, 
upon  the  Trusts  follow  ing:  that  the  Trustees  should  with 
the  Consent  and  Approbation  of  Jiohu  Bullock  and  Etiza" 
heth  his  Wife  in  Waiting  make  sale,  dispose  of,  apd  cofi- 
vcy,  the  Premises  ^  and  lay  out  the  Money,  ^o,  arising,  jn 
the  Purchase  of  Estates, in  Fee^simple,  to  be  settled  to  the 
same  Uses  as  declared  in  the  Settlement;  ai^d  tluit  the  Perr 
sons,  to  whom  the  Trustee  should  sell,  should  hold  aqd 
enjoy  '^  freed  and  absolutely  acquitted,  exonerated,  aud 
"  discharged,  of  aud  from  ail  and  every  tb^  tls^,  Trusts, 
'^  Estates,  Charges,  Powers,  Provisoes,  |^in;iitations  ^nd 
^'  Agreements,  in  the  said  hereinbefore  recited  Indenture 
''  of  Settlement,  made  on  the  Ma^-riage  of  the  said  John 
'*  Bullock  and  Elizabeth^  his  Wife,  limited,  provided, 
*f.  declared^  of  agreed,  of  and  conperning  the  said  Pre- 
'f  noises  respectively  ;'  and  that  the  JR^eipts  of  the  Trys- 
t^l  should  be  i^ufficient  Disc|iargc^  to  th^  Purchasers,  S^c. 

It  was.  farther  enacted,  {that  until  the  Sale  the  Trusted 
should  staiKi.  seised  of  Uie  Premises,  ^o  vested  in  tliem, 
in  Trust  to  perpoit  and  suffer  thp  Kents,  tssues  and  Pro* 
fits,  to  be  received  and  taken  by  the  Persoii,  who  ought 
or  would  have  been  entitled  to  receive  the  same,  in  case 
that  Act  had  not  been  made.  The  Act  contained  a  (piauye, 
saving  to  the  Kmg  and  all  other  Persons  (except  John 
Bullock  and  Elizabethy  his  Wife,  and  their  Issue«  and  the 
}|eif9  and  Assigns  of  Elizabeth  Bullock,  and  tbe  Tru^tee^ 

k 
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lit  the  Marriage  Settlemeint,  their  Heirs,  &c.  and  all  Per- 
sons, claiming  any  Use,  Estate,  Trust,  8ic.  in  the  Pro- 
perty by  virtue  Of  the  Settlement,  and  their  respective 
Heirs,  6cc.)  ail  such  Estates,  Rights,  Titles,  Interest,  &c. 
-as  they  bad  before  passing  the  Act,  or  would  |iave  had,  in 
case  the  same  had  not  passed. 
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Flapoate. 


No  Part  of  the  Estate  having  been  sold  according  to 
the  Directions  of  the  Act,  Elizabeth  Bullock  by  her  Will, 
dated  the  3 1st  of  Januari/f  1780,  and  duly  attested,  de- 
vised and  appointed  the  Premises  to  the  Use  of  Sir  James 
Lake  and  the  said  John  Cook,  their  Heirs  and  Assigns,  ib 
,  Trust  for  John  Bullock  for  Life,  and  after  his  Decease  in 
Trust  that  Lake  and  Cook,  or  the  Survivor  of  them,  his 
Heirs  or  Assigns,  should  sell ;  and  apply  die  Money,  aris- 
ing therefrom,  in  the  first  Place  in  Payment  of  several 
Legacies ;  and  the  Residue  to  and  amongst  ail  and  every. 
llie  Child  and  Children  of  the  Plaintiffs,  Jonathan  Jvsiah 
Christopher  Bullock  aiid  Juliana  Elizabeth,  his  Wife, 
who  shoidd  be  living  at  the  Death  of  the  Testatrix's 
Husband,  and  to  his,  her,  and  their,  Executors  and  Ad« 
aninislrators  equally,  &c. 


By  Indentures  dated  the  ISth  artd  iSth  of  Ma^,  1780,^ 
Bullock  and  bis  Wife  conveyed  the  Estates  to 'Sir  James 
Lake  and  hb  Heirs,  to  tlie  Use  of  John  Bullock  for  Life ; 
with  Remainder  to  the  Use  of  Douglas  and  Cook  and  their 
Heirs,  during  the  Life  of  John  Bullock,  dpon  Trust  to 
preserve  Contingent  Remainders ;  Mrith  Remainders  to  the 
Use  6f  Elizabeth  Bullock  for  Life,  and  the  first  and  other 
Sons  successively  in  Tail,  and  the  Daughters,  as  Tenants 
in  Common  in  Tail;  Remainder  to  the  Use  of  such 
Persons,  and  for  such  Estates,  ns  Elizabeth  Bullock 
whether  covert  or  sole,  by  Deed  ot  Writing  by  her  sealed 
and  delivered  in  the  Presence  of  and  attested  by  Tvi'o  or 
inore  Witoessesj  or  by  her  Will^  or  any  Writing  pwport- 

ing 
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lag  to  be  her  Will,  signed  by  her  in  the  Presence  of  snd 
attested  by  Three  or  more  Witnesses,  should  direct^  linut, 
or  appoint,  and,  in  Default  thereof,  to  tlie  Use  of  ihe 
Plaintiff  Juliana  Elizabeth  the  Wife  of  Jonathan  Jtmah 
Christopher  Bullock,  her  Heirs  and  Assigns  for  ever. 

Elizabeth  Bullock  died  in  1793;  nerer  havii^  had 
Issue,  or  made  any  Appointment  under  the  Power,  re- 
served by  the  Deeds  of  May,  1780;  and,  being  Ulegiti- 
mate,  she  left  no  Heir. 

By  Indentures,  dated  the  13th  and  14tb  June,  fSOO, 
die  Plaiiltifls  Jonathan  Josiah  Christopher  Butloek  wai 
Juliana  E/izabeth,  his  Wife,  conveyed  to  Charles  Arnold 
and  his  HeM;  to  hold,  subject  to  the  life'Estatie  of  John 
Bullock,  to  the  Use  of  Sir' Jame$  Lake  and  John  Cook, 
Aeir  Heirs  and  Assigns  for  ever,  ttpoti  and  for  sor  many  c^ 
llle  Thists,  £f«ds,  Intents  and  P«irpos<ls,  be.  by  the  W8I 
of  Elizabeth  Bullock  expre99eS,  as  were  then  existing  un- 
determined and  capable  of  taking  Effect.  Since  the 
Eaectttion  of  those  Deedn  John  Bullock  died* 

The  Answer  submitted,  that  under  the  Circumstances 
John  Bullock  and  Elizabeth  his  Wife  had  not,  nor  bad 
either  of  them,  ever  any  I^ower  to  appoint  the  equitable 
Heversion  in  Fee-simple  of  the  Premises,  expectant  on  the 
Determination  of  the  precedent  equitable  Estates,  created 
by  the  Marriage  Settlement ;  and  that  the  legal  Estate  in 
Fee-simple  was  not  vested  by  the  Act  of  Parliament  in 
Douglas  and  Cook,  or  either  of  them ;  but  after  that  Act 

passed  remained  vested  in  Elizabeth  Bullock;  and  had 

_  • 

escheated  to  the  Crovm ;  and,  if  John  and  Elizabeth  Bui' 
lock,  or  either  of  them,  ever  had,  before  the  Act  passed, 
any  Power  to  appoint,  the  equitable  Reversion  in  Fee- 
simple,  the  same  Power  could  not  be  exercised  after  the 
^tj^assed. 

Sk 
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Sir  Samuel  Romillyy  Mr.  Leach,  and  Mr.  Trozper,  for 
the  PlaintifTsi  contended^  against  the  first  Objection  of 
the  Purchaser,  that  the  legal  Fee,  remaining  in  Elizabeth 
Bullocky  had  by  her  Death  without  Issue  escheated  to  the 
Crown,  that  the  Object  of  the  Act  of  Parliament  was  to 
vest  the  Estate  in  the  Trustees  to  sell ;  giving  them,  not 
such  Estate  as  the  Trustees  under  the  Settlement  had,  but 
an  absolute  Estate  in  Fee,  devested  of  all  tiie  Uses  and 
Equities  under  the  Settlement;  that  they  might  convey 
the  absolute  Fee  to  a  Purchaser : 


.«9 

1813. 
Bin-Locx 


Secondly,  to  the  Objection,  that  the  Power  of  Ap- 
pointment was  not  over  the  Estates,  originally  settled, 
but  over  tb(>se  only,  directed  to  be  purchased  with  the 
Money,  produced  by  the  Sale,  that  Mrs.  Bullock  had  a 
Right  to  elect,  that  the  Sale,  which  was  to  take  place 
only  with  her  Consent,  should  not  be  made;  accord- 
ing to  Pearson  v.  Lane  (a);  and  her  Power  operated 
equally  upon  the  original  Estates,  not  sold. 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Sliadwell,  for  the  I>e- 
fendaqt. 

Though  the  legal  Estate  was.  intended  to  be  transferred 
^o  the  Trustees  by  the  Settlement  of  1763,  and  the  Con* 
yeyance  was  calculated  to  have  that  Effect,  nothing  passed 
but  an  equitable  Interest:  the  legal  Rstate  remain- 
ing in  Elizabeth  Bullock,  in  whom  it  was  then  vested, 
has  in  the  Events,  that  have  taken  place,  esclieated  to  the 
Crown;  and  there  is  no  Jurisdiction  to  enforce  the 
Equities,  that  may  subsist  against  Individuals.  In  all  such 
Cases  a  private  Act  of  Parliament  is  considered  merely  as 
a  Form  of  Conveyance,  removing  Disabilities^  but  con- 


(aj  17  Vc$.  lOK 


strued 
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strucd  upon   the  same  Principle   as  ordinary  Conrer- 
ances    to   be    controlled   and    regulated  by  tlie   Object 
of  the  Parties,    with  reference  to  the   Nature   of  the 
Subject.     The  sole  Object  was  to  convey  the  Estates,' dis- 
charged of  the  prior  Uses  and  Trusts;  in  olher  Words  to 
extinguish  all  those  Trusts  and  Uses.     In  the  Construc- 
tion of  such  an  Act  the  Court  understands  the  Legislature 
as  intending  no  more  than  to  transfer  such  Title  as  the 
Parties  are  stated  to  have  had  vested  in  them.     There  was' 
no  Intention  to  transfer  any  legal  Estate  from  Mrs.  JBu/- 
*Iock;  who,  it  is  assumed,  had  not  tlie  legal  Estate.     ITie 
whole  Effect  therefore  was  to  transfer  to  Trustees  for  Sale 
Sfuch  Estate  as  the  other  Trustees  had,  discharged  of  all  the 
Trusts  of  the  Settlement.    The  Case  of  Pearson  ▼.  Lomc 
has  no  Application.     The  Court  is  pressed  to  give  to  this 
Act  of  Parliament,  which  has  totally  anuibilated  the  Power 
of  Appointment,  an  Operation  beyond  the  express  De» 
claiation  of  its  Object ;  which  is  limited  to  veslii^  the 
Estates  in  Trustees  cleared  from  all  the  Trusts  of  the  ori* 
ginal  Settlement;  leaving  all  other  Interests,  as  they  stood: 
consequently  leaving  in  Mrs.  Bullock  the  Estate  in  Fee, 
which  none  of  the  Parties  contemplated  as  being  in  her. 
In  Westkif  v.  Clarke  the  Parlies,  who  applied  for  the  Act 
of  Parliament,  being  Tenants  in  Tail,  might  have  barred 
Ae  Estates  by  their  own  Act :  but  Mr.  and  Mrs.  Bullock 
were  only  Tenants  for  life. 


Mwch  15. 


The  Master  of  the  Rolls. 

Two  Objections  are  made  to  this  Title :  first,  that  tie 
legal  Estate  was  not  vested  in  the  Trustees  under  the  Act 
of  Parliament :  secondly,  that  the  Appointment  by  Mrs.^ 
Bullock  of  the  beneficial  Interest  in  this  Property  is  not  a 
v^Iid  Appointment.     By  the  Act  the  Property  is  settled 

upon 
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^pon  and  veiled  in  Douglas  and  Cook,  their  Heirs  and,     •     ISl'^. 
Assigns.     There  is  nothing  imperfect  or  ambiguous  in  that       Bullock 
JEnactment :    whatever  Mistake  there  might  be  with  re-  ^, 

gard  to  tb^  Persons,  in  whom  the  legal  Estate  was  before  Fladgatf.. 
vested.  The  clear  Intention  of  tlie  Legislature,  and  of 
the  Parties,  was,  that  it  should  then  be  placed  in  thesQ 
Trustees.  The  Clause  does  not  take  the  Estate  out  of 
this,  or  tliat,  particular  Person;  but  vests  it  by  generid 
Words;  which  must  have  their  Effect  against  all^  and  upon 
the  Estates  of  all,  whose  Rights  are  not  saved  by  the  sub- 
sequent Part  of  the  Apt:  consequently  as  against  Mrs« 
Bullock  and  her  Estate  jfist  as  much  as  they  would  have^ 
had  against  Douglas  and  Elliot^  if  the  Estate  had  been 
vested  in  them. 

But  It  is  said,  the  Effect  of  these  Words  is  qualified  and 
restrained  by  the  added  Words  "  freed  and  absolutely  ac- 
'^  quitted,  exonerated,  and  discharged,  of  and  from  all 
*^  and  every  the  Uses,  Trusts,  Estates,  Charges,  Powers, 
'*  Provisoes,  Limitations  and  Agreements,  in  the  said 
'^  hereuibefore  recSted  Indenture  of  Settlement." 

The  Argument,  as  I  understand  it,  is,  that  the  Estate  is 
vested  in  tliese  Trusteea  no  farther^  and  to  no  other  Effect, 
than  to  free  it  from  the  Trust  and  Limitations  of  the  Mar* 
riage  Settlement ;  and  Mrs.  BuUock^s  Estate  in  Fee  not 
being  derived  under  that  Settlement,  but  having  Existence 
independently  of  it,  was  not  affected  by  the  Act.  There 
is  however  nothing  restrictive  or  qtndifying  in  these  Words 
which  seem  rather  to  be  added  for  the  Purpose  of  Am- 
plification, to  express  how  large  and  absolute  an  Estate 
the  Trustees  were  to  take.  It  is  declared,  unnecessarily 
and  superfluously  perhaps,  that  the  Trustees  should  not 
only  have  the  Estate  vested  in  them,  but  so  vested  as  to  be 
freed  and  discharged  from  the  Trusts  of  the  Marriage 
Settlement :  the  only  Trusts,  to  which  it  was  supposed  it 
could  be  subject.    Tliat  is  very  different  from  vestmg  it  in 

them 
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dietn  to  die  Tiitent  only  of  being  freed,  and  for  the  toigle 
Purpose  of  freeing  it,  from  those  Tni3ts» 


Fladoate.         With  regard  to  Mrs.  BullocKs  Power  of  AppoiHtnifHit 

it  is  clear,  that  it  depended  upon  Defoult  of  Issue  of  the 

Marriage :  not^  as  was  attempted  to  be  arguedi  on  there 

being  Issue  living  at  her  Death,  which  sfaoutd  afterwards 

fiul.    The  only  Reason  for  applying  for  the  Act  was  die 

Possibility  of  the  Existence  of  Issue  of  the  Marriage. 

Putting  them  out  of  the  Question^  none  having  been  bom, 

there  was  no  one  but  Mr.  ancl  Mrs.  Bullock,  who  had  any 

Interest  in  converting  the  Estate  into  Money,  and  with 

that  Money  purchasing  other  Laods*     If  that  had  been 

done,  it  is  admitted,  that  (he  Estate  purchased  would  have 

beett  subject  to  :her  Pow&r  of  Appointment,   t  apprdiead, 

that  Equity  will  uphold  an  Appointment  oC  the  EsUte 

itself  as  amouotiiig  substantiaDy  to  |be  saiM  'tbing;  ^ 

-     which  Principle  it  is  that  AppointmeiilSy  de^atnig;  coo- 

siderably  from  U)e.  letter  of  the  Powei^  undek*  ^rtitdi  they 

Power  to  ap-    were  made,  have  frequently  been  supported^    It  bis  been 

point  an'fiSitatc  held,^that  a  Power  to  appoint  an  Estate  in  Land  indiHies 

includesa  Pow-  a  Power  to  dispose  of  the  Estate,  and  appoint  die  Produce: 

er  o     sp      ^    the  same  Effect  has  been  given  in  the  more  dottbllW  Case 

the  Estate  and       -      ^^  i  «  ,      «. 

appoint  the  *  Power  to  ch|ii|g»Bn  Estate;  and  a  Pmn^  to  ^tppwf 

Produce.   *       ^^  Money  produced  by  an  Estate,  directed  to  be  sbld^  hat 

The  same  Ef-   been  considered  as  a  Power  to  appoint  tUe  Estate  itsrff. 

feet  has  been      During  all  the  litigatioo,  in  the  Case  of  Standtn  ▼.  Siaih 

given  in  the        ^^^  f^)^  ii  ^^s  never  doubted,  that  the  Widow  bad  the 

Sr^a^plwL  ^^^^  ^^  **'^'"'  *®  ^^^^  "**"^'  *^  ^'y  Q^eation  was, 
^     ,  ,  whether  her  Will  was  a  valid  Execution  of  that  Power: 

to  charge ;  and 

a  Power  to  ap-   ^^^  *®  Testator  had  directed  the  Estate  to  be  aoM;  aad 

point  the  Mo-    ^  Letter  of  die  Power  was  confined  to  the  IVoduoe  of 

ney,  produced     the  Sale. 

by  an  Estate, 

directed  to  be  ^^^  ^  P'es.  jun.  589. 

sold,  has  been  considered  as  a  Power  to  appoint  the  Estate  itself. 

Siyiposiai 
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■  ■     I 

Supposing  Mrs.  Bullock's  first  Appointipent  good,  9s 
I  dimk  it  was,  there  is  no  Difficulty  upon  what  afterwards 
took  place;  the  Parties  interested  against  her  Appointment 
having,  bj  Arrangenient  among  themselves  agreed  to  ^ve 
Effect  Ui'iL 
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There  is  noGreund  therefore  for  either  of  these  Objec* 
tfons;  and  the  Plaintiff  HMist  have  a  Decree  for  a  specific 
Perfornnanee/ 


PARNELL  v.  LYON. 


AoiLS. 

1815, 

'    '  March  5.  8. 

J/yiLHAM  BartM   by  hk   Wfll^  dated  Ae  90di    Condition 

of  SefUmber^   ldQ0^  bequeathed  all  his  personal  requiring  the 
Estatsilo  Tntflees  upon  Tiiist  to  be  oooferted  into  Mo^  Consent  of  £x- 
ney;  aiid>  after  satisfying  hiii  Debts,  8(c.  to  be  invested  ^l'*'^^"  '^  ^^^- 
and  the  Interest  applied  unloBud  equally  amongst  his  Son  ^'JJJ  ^^^^^P" 
WiUiam  and  Daughters  £fi«i4eeA,  Miwy,  «id  Margaret;  Daughtei,n«. 
One-fourth.  Part  of  the  Principal  t6  be  paid  tinto  his  ried  in  the  Tes- 
Sott,  when  he  should  attain  TweDt]^ioiie;  «id  Ond-fouith  tator'js  Jife 
Part,  onto' Qach<)f  his Daaghters^  when  and  at/diey  shoidd'  ^itb  his  Coq'>. 
respectively  atuin  the  Age  of  TUv^  Yean;  and  iir  case  '^'^^  or^subse-   ^ 
any  of  them  shouU  die  ia  the  mean  Tune  foaving  Issue,' '^/''''^^^W*^ 

then  he  directed  that  the  Part  or  Shave  of  him  or  her  so    rpi  \  ^    ^     ^ 

J^hfX  Fact  not. 

dying  sho^  go  and  be  divided  uulo  ttiA  equally  amoogaf  \^i^«  proted 
such  Issue :  but  if  any  of  them  should  die  without 'Issue,  an  Inquiiy  was 
the  Part  or  Share  of  him  ws  her  so  dying  should  go  anff  be  directed, 
divided  equally  amongst  snch  of  them  as  should  be  dien 
living  fmd  the  Issue  of  snch  of  them  as  should  be  then' 
deaci    He  farthcrdeclared  his  Will  to  be,  that,  if  any  of 
his  Daughters  should  marry,  before  they  should  attain  the 
Age  of  Thirty  Years,  with  the  Coasent  and  Approbation 
of  any  Two  of  his  Executors^  or  of  any  One  of  his  £x^ 


cutors, 


£^»  vt.^. 


Parnell 

V. 
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1813.  cutors^  if  there  should  be  but  One  then  living,  her  Fotirth 

Part  or  Share  of  the  Principal  Money  then  out  at  Inlereit 
should  immediately  become  vested  in  her,  and  be  forthwith 

Lyon.  P^'^  ^^  ^^^f  ^^^  Executors,  Administrators^  or  Aasigns; 
and  that  if  any  of  his  Daughters  should  marry  without  the 
Approbation  and  against  the  Consent  of  Two  of  his  Ese- 
cutorsy  or  One  of  them,  if  there  should  be  but  One  then 
living,  her  Fourth  Part  or  Share  of  the  said  Principd 
Money  and  all  contingent  Sums  should  be  continued  out 
at  Interest  during  her  Life ;  and  the  Interest  thereof  should 
be  yearly  paid  to  her;  but  the  Principal  should  go  unto, 
and  be  equally  divided  amongst,  such  of  her  said  Brother 
and  Sbters  as  should  be  then  living,  and  the  Issue  of  such 
.    of  them  as  should  be  tlien  dead. 

The  Testator*s  Daughter  Elizabeth  married  the  Phintiff 
Parnell  in  her  Father's  life-time,  in  February,  1810:  she 
attained  Twenty-one  in  July  following;  and  the  Testator 
died  in  jiugust,  1810. 

The  Bill  alleged,  that  the  Marriage  had  taken  place  with 
the  Testator's  Consent  and  Approbation^  with  whom  his 
Daughter  Elizabeth  afterwards  lived  upon  the  stfmeTenni 
as  before  her  Marriage;  and,  submitting  that  immediately 
upon  the  Testator^s  Death  she  became  entitled  to  an  abso- 
lute Interest  in  One-fourth  of  the  Residue  of  bis  personal 
Estate  without  waiting  to  attain  the  Age  of  Thirty,  prayed 
a  Declaration  accordingly. 

■ 

The  Executor*:  by  their  Answer  denied,  that  the  Mar- 
riage tpok  place  with  the  Consent  or  Approbation  of  the 
Testator;  and  that  Elizabeth  afterwards  lived  with  him 
upon  the  same  Terms  of  Affection  as  before  her  Marriage: 
on  the  contrary  insisting,  that  the  Marriage  was  ag-tin^U  his 
Approbation,  and  that  after  the  Marriage  he  had  shexin  a 
Disposition  to  prevent  the  Plaintiff^  the  Husband,  from 

receirii^ 


CASES  IN  CHANCERY. 

receiving  the  Provisions  intended  by  the  Will  for  JB/iza- 
bcth. 

Tlic  Plaintiffs  entered  into  no  Proof. 

Mr.  Hartf  and  Mr.  HomCy  for  the  Plaintiffs,  contended, 
that  the  Plaintiff  FJizabeth  became  entitled  to  her  I-^egacy 
absolutely  tlie  Moment  of  the  Testator's  Dealh;  having 
previously  attained  Twenty-one;  that,  though  the  Answer 
attempts  to  throw  some  Doubt  upon  the  Father's  Consent, 
and  the  Terms,  on  which  she  lived  with  him  after  her  Mar- 
riage, he  made  no  Alteration  of  his  Will ;  which  he  scarcely 
would  have  suffered  to  stand,  had  he  disapproved  the  Con- 
nection: the  Condition,  therefore,  was  virtually  complied 
with ;  and  the  Consent  of  the  Executors  must  be  construed 
as  a  Provision,  to  operate  only  in  the  Event,  that  his 
Daughters  should  not  marry  in  his  Life-time ;  in  which 
the  Executors  were  to  stand  in  loco  Parentis^ 
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Mr.  Richards,  and  Mr.  Bell,  for  the  Defendants. 

The  Plaintiff  is  not  absolutely  entitled ;  unless  she  lives 
to  the  Age  of  Thirty.  Nothing  can  be  dearer  than  this 
Clause  of  the  Will ;  expressly  requiring  the  Consent  of 
ttie  Executors;  not  providing  for  a  Marriage  with  the  Tes- 
tator's Consent  in  his  Life-time.  The  Court  cannot  insert 
Terms,  which  would  render  his  Consent  equivalent:  but 
the  Executors  positively  deny,  that  the  Marriage  took 
place  with  the  Testator's  Consent :  and  the  Plaintiffs  have 
produced  no  Evidence  to  shew  tliat.  The  Event,  there- . 
fore,  has  not  happened,  upon  which  she  was  to  take.  No 
Maxim  is  clearer,  than  that  in  the  Case  of  a  Condition 
precedent,  if  it  be  impossible,  the  Property  never  shall 
vest  (a)*    Marriage  in  this  Instance  with  the  Consent  of  the 

Executors 

(a J  Co.  Litt,  Q06;  agree-      Rule  of  the  Civil  Law,  dis- 

ing  in  Substance  with    the      tingui&hing  between  Condi- 

VoL.  I.  I  i  tiona 
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Execatbrs  was  a  Conditioh  precedent;  ykhiA  nixvA  Imk 
been  complied  with  to  give  the  Legatee  the  Propertj  at 
the  Age  of  Twenty-one.  The  Argument,  that  this  is  an 
Interest^  to  be  enlarged  on  the  Performance  of  a  Condi- 
tion, is  not  more  favorable  to  the  Plaintiffs:  the  Condi- 
tion, being  precedent,  must  be  performed  to  have  the  Effect 
contended  for» 


Mr.  Hart,  in  Reply. 

The  Object  of  the  Testator,  collected  from  the  whole 
Will,  was  to  prevent  an  improvident  Marriage  before  the 
Age  of  Thirty;  providing  the  Consent  of  tbote,  better 
qualified  td  judge  of  the  Prudence  of  the  ConnectioD 
than  young  and  inexperienced  Women.  Cah  it  be  con- 
ceived, that  he  intended  any  Thing  more  diannSubstitatioii 
of  the  Judgment  of  others  after  his  Decease;  not  preclud- 
ing his  own  Judgment,  while  living  ?  In  Substance  this  re- 
sembles the  late  Case  of  Coffin  v.  Cooper.  The  Testator 
gave  the  Residue  of  his  Property  to  his  ChOdren  at 
Twenty-one;  adding  a  Prt)viso,  that  if  any  of  bis  Dangh- 
ters  married  with  the  Consent  of  his  Trustees,  6nch  Daugh- 
ter was  to  take  immediately  Two-thirds  of  her  Poition, 
the  other  Third  to  be  settled  to  her  separate  Uae:  if  with- 
out such  Consent,  llien  making  a  difTerefit  Disj^tion. 
One  of  the  Daughters  iharried  in  the  Testator's  life-time, 
without  bis  Consent :   but  he  >  afterwards  approved  the 


tiohs  impossible,  and  diflicult 
tn  perform  :—P/fl/ie  conditio 
difflciliihuc  non  pertinety  qvau' 
iumvis  propter  Person'cty  cni 
apposita  est^  qvalitatem  aH- 
amve  causam  video tiir  impossi' 
biiis:  sed  nisi  conditioni  parea- 
iur^    rtUcluni  in    tett amenta 


non  capitur.  Fingc  Libert^- 
tein  Servo  relictam  kac  condi* 
tionc,  "  Si  heredi  millies  dt* 
"  de'ritr  Hie  non  detrMwr 
conditio,  sed  inutiiu  erit  dati» 
iibcrtatis^  &:c.  (VmnXfrnm- 
Just.  Inst.  1.  2.  1. 14.) 

Marriage 


CASES  IN  CHANCERY. 

Marriage.    The  Court  considered  the  Clause  substah- 
tiallj  complied  with  (a). 

f 

Tlie  Master  of  the  Rolls. 

Supposing,  for  the  Sak^  of  the  Ajgument,  that  Mrs.. 
Parnell  married  with  Consent  of  her  pather^  it  is  difficult 
to  conceive,  however  the  Will  m^y  be  expresfed,  that  he. 
could  mean  a  less  beneficial  Provisiqn  for  her^  t^n  if  she. 
had  married  after  his  Death  >«:i^h.Copaept  of  his  E^iecutors. 
A  Husband,  approved  h>  theip,  woi^jd  have  be^n  let  into 
the  immediate  Possessioo  of  her  Fortune ;  for  such  is  the 
Effect  of  making  it  payable  to  her  on  her  Marriage  with 
their  Consent.  It  would  be  Itrap^e,  X\^^t  he  should  have 
meant,  that  a  Husband,  approved  by  bipiself,  should  be  in 
so  much  worse  ^  Conditipn,  as  to  have  oi|4y  the  Interest, 
until  she  should  attain  tlie  4ge  of  Thirty,  and  no  Part  of 
the  Capital  in  the  Event  of  her  Death  under  that  Age. 
His  Intention  must  have  been  that  upon  a  proper  Mar- 
riage the  Daughter  should  have  her  Portipp :  but  in  Words 
the  Testator  has  spoken  only  of  a  Marriaj|;e^  |:^>njg  place 
after  his  Death ;  that  being  the  Qn\^  M.arri^ge,  the  Pro- 
priety of  which  could  be  .ascertained  bj  ^^^  Consent  of 
Executors.  It  is  impossible  however,  that  he  x:ouId  iutend, 
if  the  Propriety  of  the  Marriage  should  ^  ascertained  by 
himself,  that  the  same  Effect  should  not  be  produced:  butt 
certainly  there  is  some  Difficulty  .upon  the  )iVords.  It  is 
therefore  satisfactory  to  find,  tb^t  the  Cpnstruction,  >Kbi^ 
the  Reason  of  the  thing  seenas  to  require,  is  sanctioijiefl  by 
Authority.  In  Clarke  v.  Berhel^  (b)  luuler  a  Pev^e 
upon  Trust  to  convey  to  the  Testator's  Daughter,  iu  .^fm 
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fa  J  Clark  et  ux.  v.  JLucjfy 
MS.  5  Vin,  Ab.  pi.  6.  Prod' 
gert  v.  Langhamy  1  Sid,  133. 
\Kcb,4t^G>  Oa  Conditions  in 


jQstraint  of  Marriage,  gene* 
rally,  see  Clarke  v.  Parker^ 
18  Ves.  and  Cases  there  cited. 
(bj  2  Vem.  7Qf>. 


lis 


she 


Pa-rnell 

V, 
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1813.  she  married  with  the  Consent  of  Two  of  the  Trusteed 
and  her  Motlier,  and  if  she  died  before  Marriage^  or  mar^ 
ried  without  such  Consent,  to  other  Uses,  the  Daughter 
.  L>'OK.  having  married  in  her  Father's.  life-time  with  his  Consent, 
Lord  Cowper  decreed  a  Conveyance  according  to  the  Will; 
declaring,  that  the  Conditioil  vras  dispensed  with  hy  having 
the  Testator's  own  Consent ;  which  was  more  ta  be  re- 
garded than  the  Consent  of  Trustees,  to  wh^n  he  had 
delegated  a  Power  to  consent  in  case  of  Marriage  after 
liis  Decease.  In  CrommeHn  v.  CtampneHn  (a)  Lord 
Rossfyn  proceeded  ftp6ft  the  tofnd  Prinerple;  holding  sach 
a  Condition  not  aplplicaUe  to  a  Daughter,  who  married, 
and  became  a  Widow.dui-itig her  Ffttber s  Life* 

Upon  die  Authority  of.  ifaele  Two  Cases!  tbos^fore  I 
hold,  that,  if  this  ^aa  a  M^rrikge  yvith  Conflict  of  the 
Father,  it  is  equivalent  to  Marriage  withtConsent  of  the 
E&ecutors  bfter  his  Death ;  and  would  equally  entitle  her 
to  Payment  of  the  Portion, 

..    s.    ...    * 
It  is  said,  it  ought  to  have  been  proved,  that  die  Mar* 
riage  was  with  his  Consent;  and  in  StrictaesB  it  oiigbt: 
but  in  such  a  Case  I  shaD  idireet  an  Inquiry  intor  the  Fact: 
the  Master  to  state  any.  special  Qircumatances. 


n 


Mr.  Hart  Suggesting  an  Addition  to  die  Inquiry,  viz. 
whether  die  Father  afterwards  approved^  the  Master  af  the 
Rolls  said,  he  meant  diat;.  and  Mr. Richards  aaid, it  would 
come  in  under  the  Direction  to  state  speciaLCircufli- 
stances. 


fa)  3  Ves,  22/. 
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4  I  ' 

J/'INCENT  John  Biscoe  by  his  Will,  dated  the  7th  of    Trustee  to  pre- 

October,  1768,  disposing  of  his  Freehold,  Copyhold,  ^^^«  Contiii- 
and  Leasehold,  Estates,  to  Iiis  Executors,  until  his  Son   i^_ .  •  . 
Vincent  MiUon  Biscoe  should  attain  the  Age  pf  Twenty-  Recovery  with 
one  Years,  with  Remainders  in  the  Event  of  his  Death  the  Remainder- 
without  Issue  Male  under  Twenty-ooe  to  the  second  and  man  in  Tail, 
other  Sons  of  the  Testator,  attaining  Twenty-one,  sue-  having  attained 

cessively,  proceeded  in  the  following  Manner:  Twenty-one, 

held  no  Breach 
of  Trust;  and 
^'  And  my  Will  and  Meaning  fardier  k,  diat  if  my  said  no  Objection 

''  Son  Vincent  Hilton  Bi$coe  shall  have  attained  his  said  to  a  specific 
*'  Age  of  Twenty-one  Years  at  the  Time  of  my  Death,  Performance. 
*'  or  if  he  hath  not  then  attained  the  said  Age,   then  so    I^^vise  to 
"  soon  after  as  he  shall  have  attained  his  said  Age,  [  do  ^''^*^^«»  ^^cir 
^'  give  and  devise  the  said  Freehold  and  Copyhold  Mes-    i    • .'-     * 
"  siiages,  file,  to  my  Lxecutors  hereinafter  named  and  their  Devisor's  Son 
*^  Heirs,  Executors  and  Adminislrators,  for  and  during  the  to  support  Con- 
Life  of  my  said  Son  Vincent  Hilton  Biscoe,  to  die  Intent  tingentRemain- 
to  support  the  Contingent  Remainders,  in  this  my  Will  ders,  in  Trust 
*'  after  limited,  so  that  the  same  may  not  he  destroyed ;  ^^  P<?rmit  him 
*'  but  in  Trust  neverdieless  to  permit  and  suffer  him  my  ^°  receive  the 
«  said  Son  Vhuent  Hilton  Biscoe  to  receive  the  Rents  ^^"^'J''''  ^}^' 

<'  ond  Protits  thereof  to  and  for  his  own  Use  durintr  his  .^  , . 

^  Decease  to  bis 

'*  natural  Life;  and  from  and  after  his  Decease  then  I  lirst  and  other 

<<  devise  the  said  Freehofd  and  Copyhold  Messuages,  8cc.  Sons  in  Tail: 

^  to  the  first  Son  of  the  Body  of  my  said  Son  Vincent  an  equitable 

**  Hilton  Biscoe  lawfully  issuing,  whether  then  born  or  Estate  in  the 

*'  unborn,  and  to  the  Heirs  Male  of  the  Body  of  such  ^®"  •  ^^^  ^^S*^ 

«  first  Son  lawfully  issuing;  and  for  Default  of  such  Issue  ^*^*^^ '"  ^^® 

<*  then  likewise  to  the  second,  third,  &c.  Son  of  my  said  ,      ,  n  '    . 

.  •  .    rfc        .      "'8^1  Rcmain- 

^  Son  Vincent  Hinton  Biscoe  successively  and  in  Remain-  ^^^  ^^  ^j^^  ^^^ 

1  i  3  .  '*  der,  ana  other  Sons. 
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''  der,  the  one  after  the  other,  &c. ;"  and  b  case  of  all 
such  Issue  Male  failing  then  he  gave  and  devised  all  the 
said  Freehold,  &g.  to  his  Executors,  their  Heirs,  Execu- 
tors and  Administrators,  in  Trust  for  the  Use  of  and 
amongst  all  his  Daughters,  with  CrosiB  R^fttainders ;  and  for 
Default  of  such  Issue  then  to  the  Use  of  his  own  right 
Heirs  for  ever. 


Vincent  Hinton  Bmoe^  having  attained  Twenty-one, 
entered  into  Possession  of  the  devised  Estates.  He  after- 
ivards  married ;  and  had  Issue  of  that  Marriage  Thamat 
Henry  Discoe ;'y^ho  attained  Tweutj-one  in  MorrcA,  181(2. 

.      •     . 
By  Indentures,  dated  the  29th  of  May,  1812,  Edmund 

Calamy,  who  under  the  Will  of  Nathan  Sprigg,  the  sur- 
viving Executor  ancl  Devisee  in  Triist,  liad  become  the  sole 
Trustee,  and  the  Plaintiffs  Fintent  tiilton  BisCoe  and  Tho- 
mas Henry  Biscoe,  conveyed  to  George  Law,  to  tlie  Intent 
that  Law  should  become  a  Tenant  of  the  Freehold ;  so  that 
Two  or  mote  commoii  Recoveries  n^lght  bfe  ^ull^red 
to  the  Use  of  the  joint  Appoi^ment  of  VMtSit  Hik(m 
Bistoe  and  Tliomds  Henry  Dhcoe.  Recoveries  were 
accordingly  suffered  \n  Trinity  Term,  IB  12;  and  soon 
aflerx'.  ards  Vincent  Hilton  Biscoe  and  Thomas  Htnry 
Biscoe  joined  in  a  Dieed  of  Appointment;  timitin^  the 
Estates,  subject  to  ah  immediate  Charge  of  ^300  per 
Annum  for  the  Son,  to  the  Father  for  Life,  without  fan* 
pieachment  of  Waste;  with  Remahider  to  the  Son  mTaU: 
Remainder  to  Ti'iistees  for  a  Term  of  500  Years,  tpon 
Trust,  if  he  should  die  in  the  Life  of  the  Tenant  for  Life, 
leaving  Diiiighters  and  ho  Issue  Male,  to  charge  £20,000 
for  those  Daughters ;  and,  subject  thereto  and  to  a  Cbrge 
of  ef  12,000  for  the  Father's  Bene*t,  in  cobsideration  of 
his  having  discharged  the  Son's  Debts,  limiting  the  Estate 
to  lh6  Father  in  Fee.  1  his  Settlement  containing  a  Power 
for  the  Trustees  to  sell,  ficc.  with  the  usual  Declaration, 

that 
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that  diw  Re^ipt^  should  b^  Discharges,  &c.  Uodcr  that 
Ppwer  the  E^tat^s  were  puj  up  to  Sale;  and  the  Defend- 
imt  becwiB  th|B  Purcjiawf  of  one  of  th«  Lpts, 

The  Bill  pmyiog  a  specific  Perfonnvice,  the  Defendant 
by  his  Ax^wef  objected  to  th^  Title ;  insisting,  that  Calamy, 
as  Repi)e«ent^tive  of  the  Trustees,  having  the  legal  Estate 
vebtefi  in  him  during  the  Life  of  the  PlaintiiF  Ffncent  Hil- 
ton ^isco€  for  the  Purpose  pf  preseryii^  the  Contingent 
B^maiuders  from  being  4^troyed,  b^d  be^n  guilty  of  a 
Breach  of  Trust  in  joining  with  fincent  Ifiltan  Bi$coe 
atid  Thomas  Henry  Bisegie  iu  differing  a  Elecoyei;  to 
^feat  such  Renuunders ;  and  ihaf.  this  Court  woul^  not 
permit  a  Recovery  und^  ^iuch  Circumstsuices  td  o|>cirate 
j^flfectually  tp  bar  such  Remaipdei^. 

Mr.  Bichardtf  Mr.  Newland,  and  Mr«  Poison,  for  the 
PlaintifGi. 


4d7 


1813; 

Biscoc 

V.' 
PfiaKlNS* 


The  Question^  whether  these  Recoveries  were  well  suf- 
feredy  the  Trustee  for  preserving  Contingent  Remainders 
concurring  with  the  Tenant  for  Life  and  the  Tenant  in  Tail 
in  destroying  them^  has  been  frequently  before  the  Court;, 
and  was  most  compleatly  discussed  in  Moody  v.  Walters  (a) : 
a  Case,  though  different  in  Circumstances,  the  same  in 
Principle  as  this.  In  that  Case  the  Act  of  the  Trustees, 
concurring  in  the  Recovery,  was  not  considered  a  Breach 
of  Trust;  and  the  Doctrine  b  laid  down,  that  this  Court- 
had  in  some  Instances  directed  a  Trustee  to  concur  in: 
destroying  Remainders,  when  the  Ol)J6ct  was  a  family 
Arrangement ;  as  in  Freicin  Vj  Charlton  (b),  and  if7i}-> 
nington  v.  Foley  (c):  but  lately  has  interfered  with  Reluc* 
tance,  unless  before  the  Birth  of  a  Tenant  in  Tail ;  after 


(a)  l6  Ves.  283. 

(b)  1  Eq.  Ca.  Ab.  385, 

pi.  4. 

Ii4 


(c)  I  P.  JFms.  536. 


that 
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.IkSCOB 

r. 

PSEKINS* 


that  Event  leaving  it  to  the  Discn  tion  of  the  Trustees  to 
join,  or  not;  and  admitting  a  Distinqtion  between-- com- 
pelling tliem  to  join  and  treating  them  as  guilty  of  a  Breach 
of  Trust  in  joining.  The  Tenant  in  Tail  concurred}  iu 
these  Recoveries ;  and  ihe  general  Rule  is,  that  the  Inherit- 
ance is  bourtd,  «ihere  the  first  Tenant  in  Tail  is  brought 
before  the  Court  (a) ;  which  is  not  in  the  Habit  of  regard- 
ing the  subsequent  Interests.  The  Case  of  a  Will  or 
voluntary  Settlement  differs  from  a  Deed  for  valuable 
Contfideration  or  a  Settlement  before  Marriage.  The 
Object  of  these  Recoveries  is  most  provident;  and  such  as 
a  Tixistee  merely  to  support  Contingent  Remainders,  until 
the  Paities  entitled  came  into  Existence,  might  be  com- 
pelled to  concur  in:  by  a  joint  Appointment  to  give  the 
Tenant  in  Tail,  \vho  was  dependent  on  his  Father^  an  im- 

inediate  Provision. 

•  •        •  <  •  •        •♦ 

Sir  Samuel  Romif/y,  and  *  Mr.  Kenrick,  for  tb^  Defend 
dant. 


This  Question  has  never  been.  4^ded  in  a  Court  uf 
Equity ;  whether  a  Trustee,  specially  appointed  to  preserve 
the  Contingent  Remuind^iis>  shsUl  be  peimitted  to  coocur  iu 
destroying  them  without  any  Object,  connected  with  the 
general,  good  of  the  Family;  the  Object  of  these, Reco- 
veries being  clearly  no  other  tlian  to  destroy  the  Remain- 
ders, and  sell  the  Estate.  Where  the  only  Purpose  was  to 
limit  in  9trictScttlcment,following  and  extending  the  original 
.destination  of  the  Property  and  Object  of  the  Piutjes, 
.the  Court  has  compelled  the  Trustee  to  join:  but,  though 
it  is  generally  supposed,  that  the  Trustee,  has  a  pure  Dis- 
cretion to  concur,  or  not,  and  that,  if  he  commits  a  Breach 
of  Trust,  a  Purchaser  cannot  be  affected,  no  Decuaoo 
has  sanctioned  ihat  Doctrine ;  and  its  Correctness  may  be 
;<}ue6tioned. 

(fj  Sec  1  Sch.  k  Lff.  40S.      Uoyd  v.  Johnes,  9  Va.  57. 

Tht 
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V  181S. 

The  Lord  Chancellor.  Biscos 

TliiS)  which  was  set  down  as  a  short  Cause,  involves  v* 

a  Question  of  considerable  Importance.      The  Will  is      Perkiws. 
very  singular  in  its  Construction ;  as  in  the  Event  of  the  ^ 

Death  of  the  eldest  Son  Vincent  Hilton  Biscoe  under  the 
Age  of  Twenty-one  the  Limitation  is  to  second  and 
other  Sons  successively :  but  if  the  eldest  Son  attained 
that  Age,  and  had  died  afterwards  without  Issue  Male, 
there  is  no  limitation  whatever  to  the  second,  third, 
and  fourth,  Sons  of  the  Testator  :  but  in  that  invent  the 
eldest  Son  takes  either  a  legal  or  equitable  Estate  for  Life, 
with  Remainders  to  his  first  and  other  Sons :  and  in  De« 
fault  of  Male  Issue  the  Will  provides  neither  for  Hie 
younger  Sons  of  the  Testator  nor  for  the  Daughters  of 
fais  eldest  Son ;  but  in  that  Event  limits  the  Estates  to  the 
Paughters  of  the  Testator  with  Cross  Remainders. 

The  first  Question  is,  whether  Vincent  Hilton  Biscoe 
takes  a  legal  or  equitable  Estate  for  Life :  if  the  former, 
no  Question  can  arise ;  a  Recovery  having  been  suffered 
upon  his  eldest  Son's  attaining  Twenty-otie.'  My  Opinion 
however  is,  that  he  did  not  take  a  kgal  Estate.  THe 
Purpose,  for  which  an  Estate  is  in  'l^erms  at  least  given 
lo  the  Executors  and  their  Heirs,  being  to  preserve  the 
Contingent  Remainders  after  limited,  the=  Consequence  is 
necessary,  that  for  that  Purpose  they  must  have  some 
Estate  in  them.  That  brings  the  Case  to  this ;  that  this 
is  a  Devise  to  the  Executors  and  tbeir  Heirs  during  the 
Life  of  the  eldest  Son  upon  Trust  to  permit  him  to 
receive  the  Rents  and  Profits  for  his  Dfe:  a  Devise  of 
the  legal  Estate  to  those  Trustees,  with  a  legal  Remainder 
to  the  first  Son  of  his  Body;  and  they  are  Trustees,  not 
only  as  to  the  Rents  for  the  eldest  Son  for  his  Life,  but 
i^lso  for  preserving  the  Contingent  Remainders  after  limited : 

those 
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JStS.  The  next  Consideration  is,  in  what  Cases  Uie  Court  will 


direct  them  to  join.;  and,  if  I  am  to  be  governed  by  what 
my  Predecessors  have  done,  and  have. refused  to  doj^  I 


.  Perkivs.      cannot  collect,  in  what  Cases  Trustees  would,  apd  v?ouW 

not,  be  directed  to  join  ;  as  it  requires  more  Abilities  than  I 

possess  to  reconcile  jbe  different  Ca^es  with  reference  to 

Trustees  to      ^^^^  Question.     They  all  however  agree,  that  these  Tnis- 

preserve  Con-    tees  are  honorary  Trustees ;  that  they  cannot  be  compelled 

tingent  Re-        to  join;  and  all  the  Judges  protect  themselves  from  saying, 

mainders  bono  that,  if  they  had  joined,  they  should  be  punished ;  ahvajs 

rary  1  rusiees  :  assuming,  that  the  Tenant  in  Tail  must  be  Twenty-one. 
not  to  be  com- 

:!  .  .  If  this  is  to  turn  upoi)  the  ^tUement,  afterwards  made, 

y^  it  was  not  improper  under  all  the  Circumstances,  and  the 

very  peculiar  Limitations  of  this  Will.  Therefore  look- 
ing at  this  Settlement,  and  the  Act  having  been  done, 
even  if,  according  to  my  Predecessors,  1  should  not  ha?e 
directed  them  to  join,  I  do  not  think  I  can  say,  they  are 
guilty  of  a  Breach  of  Trust. 

This  is  not  the  Footing,  upon  which  it  ought  to  stand. 
If  they  are  honorary  Trustees  to  support  Contingent  Re- 
mainders for  the  Benefit  of  the  Family,  the  Interests  of 
Mankind  require  Courts  of  Justice  to  treat  them  as  such; 
and,  unless  Violation  of  the  Trust  appears,  not  to  take 
.       '    ^         away  all  their  Discretion;  and  say,  they  are  not  to  join, 
,        though  their  Opinion  is,  that  the  Interests  of  the  Family 
.^..  .  .■■  :  require  it,  without  coming  to  a  Court  of  Equity;  the 

.1  Effect  of  which  is,  as  I  observed  in  Moody  v.  Walters^ 

that  the  Lo/rf  Cfiancel/or  and  the  Master  of  the  RolU 
■       are  the  Trustees  of  all  tl>e  Estates  in  the  Kingdom. 

As  I  do  not  find  here  what  I  can  call  a  Breadi  rf 
Trust,  my  Opinion  is,  that  this  Contract  must  be 
performed;  and  I  will  not  go  the  Length  of  sayin«, 
that  this  is  a  Case,  in  which  notwithstandins  these  Ob- 

serrations, 
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servationsy   and    though   this  is  my  Opinion,   I  cannot  18  T3. 

compel  the  Purchaser   to  take  the  Title:   but  I  shall         Bisc!^ 
compel  him  to  fake  it,  unless  he  will  reverse  my  Opinion,  ^ 

That  was  formerly  the  CoOrse,  instead  of  letting  efF  a  PBRKiyiT. 
Purchaser  upon  a  doubtful  Tide  (a) ;  and  the  Purchaser  Formerly  a 
then  went  to  the  Hoase  qfLordi.    My  Opinion  is,  that  Purchaser  was 

this  Contract  ought  to  be  performed,  but  without  Costs.       not  let  off  upon 

.  a  doubtful 
Ca)  Stepylton  v.  Scott ,  \6      ciiccs  in  the  Note  (a)f  274.    Title;  but  was 
yes.   272,    and    the    Acfer*  compelled  to 

take  it,  or  es- 
tablish the  Ob- 
jection. 


1813, 
ADAM,  Ex  parte.  .    April  76,^7. 

A  COMMISSION    of  Bankruptcy    issued    against    The  Rule  in 
Five  Persons,  carrying  on  a  joint  Trade  at  Sunder-  Bankruptcy, 
landy  under  the  Firm  of  Samuel  Cooke  and  Co. ;  Two  *^*^  *  j^'**^ 
of  those  Five  carried  on  a  disrtinct  Trade  tinder  flie  Firm  ^"^  several 

of  Harrison  and  Goss.    The  Firm  bf  Samuel  Cooke  and    , 

elect   does  not 
Co.  had  drawn  and  negotiated  Bills  on  that  of /farrisa/t  aoDlvtoaCon- 

and  Goss\  and  under  a  Petition  by  ihe"  Holders  oif  those  ^ract  for  double 
Bills   the  Question  was,  whether  they  were  entitled  to  Security 
prove  against  both  Estates.  against  distinct 

Firms :  vi«. 

Mr.  Uach,  and  Mr.  Jgar,  in  support  of  the  Petition,  ^j"*/^^^"  ^f 
relied  upon  the  Firms  and  the  Estates  being  distinct;  and  %.  ..' 

referred  to  llie  Cases  collected  by  Mr.  Cooke  (a).  pi,^  consti-r  ' 

Sir  Samuel  Romilly,  and  Mr.  Montagu,  referred  to     -  , 
Ex  parte  Bevan  (b),  and  Ex  parte  Liddel  (c)  as  having     p^oof  there- 
materially  shaken  the  former  Decisions.  fore  against 

Ca)  Cooke's  B.  L.  251,  Ed.  (bj  10  Vcs.  107.  ^^^  Estates. 

6.  (by  Mr.  Gregg)  1^66.  (c)  MSS.  by  Mr.  Roie. 

The 


«H 
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1813. 


ADAMy 

Ex  parte. 
jiprU27. 


The  Lord  Chancellos. 

These  Bilb  were  drawn  by  the  Hoose  of  ihe  Fnt 
upon  th^  House  of  the  Two;  wbieb*  w^re  aepertli 
Housee;  and  the  Petition  prays,  that  the  Ho}4era  nmj 
prove  againut  both  Estates.  Upon  the  H^^^  hniMled  wf 
to  ml,  it  is  clear,  that  what  I  meant  in  EsparUt  IMdd 
cannot  militate  against  the  Principle,  which  I  think  mait 
govern  this  Case.  From  that  Note,  I  obsenre,  I  staled,  tha^ 
if  one  House  consisted  of  Two  Partnera,  and  anodier  of 
Three,  including  those  Two,  and  the  Two  drew  on  the  Thre^ 
there  should  be  Proof  against  both  Firms  :  if  Three  gate 
their  joint  and  several  Security,  there  might  be  Proof 
against  all :  but  the  Creditor,  electing  to  avail  himself  of 
that  Proof,  could  not  also  go  against  the  separate  Estates. 
The  Principle,  as  there  laid  down,  I  take  to  be  according 
to  the  clear  Law.  The  Case  was  nngular  in  its  Circimi* 
stances ;  and  the  only  Doubt  I  had  waa,  iniifiiber  i 
tbe  Principle  properly. 


An  Infant 
cannot  be  a 
Bankrupt* 


The  Petition  in  that  Caae  reyii:ese»ted,  lliat  in  1608 
Dqnado  was  in  Partnership  with  Gv9vei  and  Hkckooekp 
as  White  Lead  Manufactuness :  Crovei  and  HUckc^A  t^ 
aiding  at  Hull^  and  Deprado  in  Londom.  Ja  1809  a  Co#f 
miauon  of  Bankn^tqy  isaued  against  Dq^mdo:  in  JCtrtl 
in  the  same  Year  a  Commission  issued  .ugaiortJEfifeic^tfi^ 
In  February,  1810,  a  Petition  was  presented  in  the  latter 
Bankruptcy ;  and,  Depradp  and  Hitckcgck  being  f^ait^ers 
with  Grovss,  (who,  being  a  Minor,  could  net  be  a  Bankr 
rupt  (a),)  in  the  Concern,  m  which  the  JBitt  mmiB  gnm,  Af 
usual  Order  was  made  for  keeping  separate  Accounts, 
and  for  a  Distribution  of  the  joint  Estate  to  the  joiat 
Debts,  and  of  theseparate  to  the  separate  X>efat8;  and  ibt 
Holder  of  that  Bill,  who  had  undertaken  to  receive  an  Ac* 


fa  J  Ex  parte  Barrow,  3  V^.  554. 


ceptaoot 
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ceptance  in  Paymenti  bad  gone  in  Undef  that  CommisBion         1813« 


Ada^p 


against  Hitckcoek^  as  a  joiiit  Creditor,  to  take  Advantage 
t>f  the  Order,  nfiaife  Ander  the  separate  CoifiAiiBsion,  for  ^p^Hk. 
keeping  distinct  AcoountB,  &c. ;  not  inai^ng  xvpbn  a  joint 
Demand  by  force  of  the  Contract,  but  by  die  Law,  aa 
against  a  sleeping  Partner,  he  hkd  proved  al  a  joint  Cre- 
ditor; and  received  a  Dividend  fttMh  tb^  joittt  EilbctB  of 
Hitchcock,  Afterwards  an  Application  ivsn  made  undi^ 
the  other  Contmissiou^  insisting,  that  Property  in  the 
Hands  of  tlie  Assignees  of  Deprado  was  joint ;  and  seek- 
ing a  Distribution  of  that  Property  in  the  same  Way 
among  the  joint  Creditors  of  the  Tliree.  Tliat  was  deter- 
mined to  be  joint  Property ;  and,  being  so^  a  farther  Dis- 
tribution of  it  was  made  among  the  joint  Creditors. 

The  Holder  of  that  Paper  therefore,  being  a  Creditor 
under  the  Contract  the  Law  raised,  against  visible  and  dor- 
mant Partners,  received,  first,  a  Dividend  out  of  the  joint 
Estate  under  HUchcock^s  Bankruptcy,  and  a  farther  Dfltl* 
deiid  out  of  tlie  joint  Estate  und  ertiie  Commission  against 
Deprado;  and  insisted  farther^  that  he  was  entitled  to 
prove  against  the  separate  Estate  of  Deprado ;  not  bavihg 
8o  insisted  against  tlie  separate  Estate  of  Hiti^ieock.  Tife 
Commissioners  detarmined  that  he  was  not  entitled  to  be 
considered  a  jcnnt  Creditor,  but  he  was  a  separate  Creditor 
under  both  Coratnissions.  The.Assigneeii  of  Deprade, 
dissatisfied  with  that  Decision^  p6tition^,-thtft  the  Proof 
should  be  expunged  as  against  his  separate  Estate;  and 
upon  the  Affidavits  the  Struggle  was,  that  he  should  be 
considered  as  a  joint  Creditor;  not  as  the  separate  Creditor 
of  Deprado.  My  Opinion  was,  that  he  had  made  his 
Election,  if  it  was  a  Case  of  Election,  by  proving  against 
the  joint  Estate  under  Hitchcock's  Commid^n,  and  also 
under  the  other  Comtanission ;  that  be  waf^  eniicled  to  he 
tutored  to  the  johit  Proof  ander  Deprado  s  Bankruptcy, 
but  was  not  to  be  considered  a  separate  Creditor. 

The 
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The  ooly  Questboy  diat  ctn  be  made  opcm  Ami  Case,  ii^ 
whelher  I  correctly  applied  the  Principle,  which  I  bow 
think  ought  to  govern  this  Caae.  Here  being  an  exprw 
Bargain  for  double  Security,  the  Partiea  are,  I  think,  c# 
titled  to  it ;  the  Houses  being  distinct ;  thereTcife  thb  ii 
not  within  the  Rule  of  Election,  where  Fife  jointly  and 
severally  contracted,  but  not  as  Penons  ei^gaged  in  dif- 
ferent Houses  and  Trades. 


1813, 
.Jiprii  $. 

Under  the 
Act  pf  Parlia- 
nent,  giving 
Jurisdiclion 
upon  Petition 
in  Charity 
Cases,  the 
Trustees,  not 
appearing,  or- 
dered to  shew 
Cause,  why  the 
Order  prayed 
should  not  be 
made. 


The  Order  was  made  accorduig  to  the  Prayer  of  the 
Petition. 


_  SEAGEARS,  Ex  parte:— In  die  Matter  of  the 

MANIA  CHARITY. 

UNDER  the  late  Act  of  IWIianient  (a),  giving  Jam- 
diction  to  the  Court  to  proceed  in  Charity  Ifatlos 
by  way  of  Petition,  this  Petition  was  presented ;  dwgill 
the  Trustees  of  the  Charity  Estete  with  Brashes  of  IWt; 
and  prating  their  Removal ;  and  that  the  Mailer  BuglK  ap* 
prove  of  a  Scheme  for  the  future  Rcgdsldon  of  fke 
Charity.  The  Trustees  were  not  served;  and  did  not 
appear. 

Sir  Samuel  Romilly,  and  Mr.  Neupletrnd,  Ibr  the  f^ 
tioner. 


The  Lord  Chancellor  expressed  sons  I>onhly  wMff 
he  had  Authority  under  the  Act  of  PlaffUamenl  to  jut* 
nounce  any  Order;    the  Trustees  not  amMMinr:  bt 

(a}  52  O.  3.  c.  101. 
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upon  the    Suggestion   of  the   CouBsel,  an    Order  was  1813. 

made,  that  the  Trustees  do  on  the  next  Day  of  Petitions  ^^^^ 

shew  Cause,  viby  the  Court  should  not  make  an  Order      ^vl^il^^^' 
according  to  the  Prayer  of  the  Petition,  or  such  other 
Order  as  to  the  Court  shall  seem  meet. 


Ex  parte. 


JOSEPH v.r>OUBLEt>AY.    -    '  I813. 

THE  Bill  prayed  a  Discovery,  and  an  Injunction  to  Injunction 
restrain  the  Defendants,  the  Assignees  under  a  Com-  against  a  Ver- 

mission  of  Bankruptcy  against  some  Partners,  and  the  ^^^^  ^^  a  joint 

Partners  remaining  solvent,  from  proceeding  at  Law  as  '^^^'^"  dissolv- 
the  Holders  of  a  Promisory  Note,  upon  which  they  had       **  ^**n8t 

obtained  a  Verdict.    The  solvent  Partners  had  put  in  /.    ,    t   *   li 

their  Answer ;  up6n  which  they  obtained  the  Order  Ntst  i^^  an^wei^  • 

to  dissolve  the  Injunction  jgenerally,  which  had  issued  for  not  as  againu 

want  of  an  Answer;  although  the  othe^  ^Defendants  4e  all  pending 

JVssignees  had  not  put'  iil  their  Answer.  •*  Exceptions  to' 

•  '         ;  '  .  ,  the  Answers 

Mr.  Newlan49  for  the  Defendants,  after  TritutyTenA, 
1810.  moved  to. make  that  Order  absolute. 


of  the  rest. 


Mr.  Agar,  for  the  Plaintiff,  objected,  that  the  other 
Defendants,  the  Assignees  of  the  Bankrupts,  had  not  put 
in'  thtiir  Anavier. 

The  Lord  Chancellor  said,  that  certainly  Cases 
tnight  exitti,  tllMtm  auch  a  CircuooAtiince  would  not  be  a  ' 
inifli«ent  OvQbndoagainat  dissolving  the  Injunction;  but 
that  QueatiQii  was  not  decided ;  jis  Exceptions  for  Caus« 
were  shewn. 
.   Vol. I.  Kk     '  The 


1813. 

JoftEPh 

V. 

DOUBLEDAT. 
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Tlie  solvent  Partners  afterwards  put  in  a  farther  Answer ; 
and  the  Assignees  also  put  in  iheir  Answer ;  to  which  Excep* 
tions  were  taken.  The  solvent  Partners  afterwards  obtained 
ail  OrdeV  Nisi  to  dissolve  die  Iiijunction  only  as  against 
them ;  and  on  their  Motion  to  make  that  Order  atBohite 
Mr.  ^^g^r  shewed  Cause  on  the  Merits;  but  the  Lfrd 
Chancellor  dissolved  the  Injunction  absohitelj  agunst  the 
Defendants  the  solvent  Partners.  Afterwards  they  obtain- 
ed an  Order  Nisi  for  dissolving  the  Injunction  ^inst  all 
the  Defendants ;  though  the  Assigiftes  had  not  put  in  their 
farther  Answer  to  the  Exceptions.  The  Motion  to  make 
that  Order  absolule  was.  resisted  ou  Two  Grounds:  6ni, 
that  such  a  Motion  could  not  be  made  by  tlie  solveat 
Partners ;  secondly,  the  Exceptions,  taken  to  the  Answcf 
of  the  Assignees  were  shewn  as  Cause  agaiust  dissolyii^ 
the  Injunction.         - 

Mr.  NcwUnd,  \\\  support  of  the  Motion,  contended, 
tliat,  if  the  Defcudnnts  the  solvent  Partners  were  not 
allowed  to  make  thi^  I^Iotion^  lite  .Injunction  would  new 
be  got  rid  of;  as  the  Assignees  were  not  disposed  to  put 
in  a  farther  Answer;  and  the  Plaintiff  was  not  desirous, 
that  they  should ;  and  that  the  solvent  Defendants,  if  ttey 
took  oiit  Execution^  would  be  guilty  of  Breach  of  Ae 
Injunction;  as  the  Judgment  was  joint,  and  ExecntioD 
must  be  in  the  joint  Names  of  all  the  Defendants. 
Upon  the  second  Ground,  he  sidd,  that  bo  malenBl 
Discover;  conld  be  expected  from  the  Assignees  |  who  by 
their  Answer  expresslydenied  all  Knowledge  ^of  tba  Mst- 
ters,  insisted  upon  as  Ground  for  the  lajunctioiu  • 

The  Lord  Chancellor  declared  his  Opinion^  that  it  wit 
competent  for  the  Defendants,  the  solvent  Partners,  to 
make  this  Motion :  but  that  the  Injunctkii  could  not  bt 
dissolved  pending  the  Exceptions  to  the  Answer  of  ^ 
Assignees  (a),  . 

(a)  Ex  Relatione,  Mr.  NtitcUmd. 

FINDUY 
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1815, 

FINDLAY  V.  WOOD.  ^<^rck  I5. 29. 

THE  Defendant   moved  to  dismiss   the    Bill  iiith    In  the  Under- 
Costs  for  want  of  Prosecution :  Ae  Plaintiff  not  ^*^*'"«  '°  *P«^ 
kaving  proceeded  parsoant  to  an  Order,  dated  the  4th  of  ^||®  ^^*^  ^^^ 
December f  1812 ;  when  he  entered  into  the  usual  Under-  ^^  ^juroiss  for 
taking  upon  a  second  Motion  to  dismiss.  ^^^<^  of  p^^ 

secution  the 
Mr.  Bell^  for  the  Plaintiff,  contended,  that  die  Motion  Term  includes 
was  premature :  the  Plaintiff  being  entitled  to  the  whole  ^^«  Vacation. 
Term  and    the  Vacation    to  proceed:    Mangleman  v. 

Prosser  (a).  ^  • 

Mr.  JVear^  for  the  Defendant,  admitting  the  Practice 
ill  Lord  Thurloafs  Time  to  have  been,  as  represented, 
said,  the  modern  Practice  authorised  the  Motion  imme* 
diatelj  upon  the  Expiration  of  the  Term ;  referring  to  the 
Practice,  as  stated  in  the  Note  to  BKgh  v. .— —  (b). 

The  Master  of  the  Rolls,  sitting  for  the  Lord  Chan^ 
cellar,  having  refused  the  Motion,  as  premature,  it  was 
renewed  before  his  Lordship. 


TTie  Lord  Chancbllob. 
The  Question- is,  what  is  meant  fay  the  Expression 
^^  another  Term."  I  ha(Ve  always  understood,  that  the 
Term  draws  the  Vacation  along  with  it ;  :ttnd,  if  the  an- 
lient  Practice  was,  as  it  is  admitted  to  have  been,  I  cer« 
tainly  cannot  recollect,  when,  if  ever,  it  was  altered. 


No  Order  was  made. 

{41  J  3  Bro.  C.  C.  J9I.    .  r*J  13  K«.  455. 
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•1813, 

"t     « 

On  Abate* 
ment  -by  Hank-  - 
ruptcy  of  a 
Dofbndanty  an 
Executor,  after 
a  Decree  for 
an  Account, 
supplemental 
Bill  in  Nature 
of  Bill  of  Re- 
vivor neces- 
Miry, 


RUSSELL  V.  SHARP. 

• 

AFTER  the  UMial  Decree  for  an  Accoint  against 
Executors,  one  of  tbem,  the  Ddfendant,  George 
Sharp,  became  a  Banknifit.  The '  Assignees  by  Peti- 
tion prayed,  that  they  may  be  at  liberty  to  go  before  the 
Master  upon  taking  the  Accounts;  and  may  be  admitted  on 
behalf  of  the  Bankrupt's  Creditors  to  support  his  Dis- 
charge. 

Mr.  fVingfield,  in  supportf>f  the  Petition. 

The  Register  d^clhied  drawing  up  the  Order ;  olgect- 
ing,'  that,  the  Suit  being  abated  by  the  Bankruptcy,  die 
Pteintifis  could  mot  proceed  in  the  Accounts,  tmtii  Aiy 
bad  -filed  a  isuppletiiental  Bill  in  the  Nature  of  a  Bill  of 
Revivor.  •   '     .  r,        . 


!(%8  Ijpri  CttANCEXLpR  refiised  to  make  the  Order. 


'J . 


.  <  *•  • 


1813, 
Jtf  ay  6, 7. 

Though  ge- 
nerally a  Pur- 
chaser cannot 
be  called  on 
for  his  Money, 

until  he  has  a  Title,  yet,  where  he  is  let  into  Possession  upon  a  mu- 
tual Confidence  of  a  speedy  Title,  and  the  Difficulty  is  a  mutual  Sur- 
prise, he  cannot,  without  express  Contract,  retain  the  Possession,  with- 
holding the  JMonry. 


GIBSON'r.  CLARKE. 

THE  Bjil^  pi-^y^  the  ^peci^c  Ferformaiice  of  a  Cqo- 
.  tnict  f^r  thQ  Sale  of  w  Estate.  The  Purchaser, 
having  taken  Poese^tiipn,  and  paid  Part  of  th^  Puichase-^ 
money,  took  Objections  to  the  Title,  and  also  that  the 


Quantity 
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Quantity  of  Land  did  not  correspond  with  the  Representa- 
tion in  llie  Particular.  Under  these  Circumstances  the 
Vendor  moved,  that  the  Residue  of  the  Purchase-money 
should  be  paid  into  Court. 

Mr.  Leach,  and  Mr.  Jbercrombify  in  support  of  file 
Motion.  Sir  Samuel  Romilly,  Mr.  Hart^  and  Mr. 
Courtenay,  for  the  Purchaser^  opp<>sed.it. 

« 

The  Lord  Chancellor. 

This  is  a  Motion  of  very  great  Importance,  as  a  general 
Precedent :  I  shall  therefore  state  the  general  Obsenrations, 
which  will  r^ulate  my  Judgment  I  have  frequently 
acted  upon  the  Principle,  that,  where  under  a  Contract 
for  the  Purchase  of  an  Estate  Possession  has  been  taken, 
and  the  Estate  is  therefore  taken  out  of  the  Hands  of  the 
Owner,  the  Court  should  have  a  great  Anxi^^  to 
take  the  Money  from  the  Purchaser:  but  cannot 
go  that  Length,  where  under  the  Agreement  it  seehis, 
the  Vendor  has  thought  proper  to  put  the  Piu-chaser  in 
Possession  with  an  Understandijig  between  Aero,  that  he 
shall  not  pay  his'  Money,  until  he  has  a  lltle.  If  the 
Vendor  has  beeii  so  foolish,  he  must  abide  by  his  Con* 
tract:  but,  where  both  PartiiBi* ttfe  acting  nnder  the  Con- 
fidence of  a  speedy  Title,  which  Confidence  is  not  made 
good,  and  that  i^  a  Surprise  upon  both,  though  it  would 
be  too  much  to  <^ll  upon  the  Person,  taking  Possession 
of  the  Land,  to  pay  the  Money,  before  he  has  his  Title, 
yet  in  that  Case  of  mutual  Surprise  there  can  be  no  Justice 
in  permitting  him  to  keep  Possession  of  the  Land.  This 
tlierefore  may  prove  a  middle  Case :  though  it  may  not  be 
just  to  call  upon  the  Purchaser  at  this  Moment  to  pay  his 
Money,  he  may  be  properly  required  to  restore  the  Land. 
He  must  do  the  one  or  the  other,  unless  the  Vendor  in« 
tended  to  trust  him,  and  that  was  their  Contract,  with  the 
Possession  of  the  Land,  until  the  Vendor  by  making  a 

Kk3  Conveyance 
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GlBSOH 
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Conveyance  of  die  Estate  made  out  his  Title  to  tk 

Money. 

This  is  my  general  View  of  these  Cases.  I  think  it 
right;  and  from  the  frequent  Instancea  of  Men  hupig 
Estates,  not  meaning  to  pay  for  them,  until '  tbey  .seO 
again,  it  is  necessary  to  apply  that  Principle;  and  to  take 
care  in  these  Cases,  liM  Property  shall  ttot  change  Handi 
on  one  Side,  until  it  does  so  on  the  other. 


3^  Lor(f  CuANCELLOK. 

Jkfoy  7.  In  thH  Case  the  Possession  appears  to  have  been  giren 

and  taken  under  a  mutual  Apprehension,  that  the  Title 
could  be  immediately  made  good.  If  that  proves  to  be 
Misapprehension,  and  the  Purchaser  insbts  on  boldaf 
Possession  under  such  Circumstances,  he  ought  at  lent 
to  pay  Interest  for  the  Purchase-money, 


The  Purchaser  then  agreed  to  restore  the  F 
aOcounting  for  the  Rents;  without  Prejiidii 
Question  between  the  Parties^  in  case  m  specific 
ance  of  the  Contract  should  be  decfeed« 


SCOTT 
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1813, 
March  27- 

SCOTT  V.  MACKINTOSH.  jj^^  S^ 

THE  Defendant,  carrying  on  Business  as  a  Provision    Injunction 
Merchant  and  Provision  Broker,  having  in  1806  not  revived 
agreed  to  sell  his  Business  of  a  Provision  Broker  to  the  pending  a  Re- 
Plaintiffs,  by  a  Deed,  dated  the  90th  of  December,  1806,  ^<^a"ng«f  ^n 

sold  and  assigned  to  the  Plaintiffs  his  Business  as  a  Broker  .         ' ,. 

,  .  ing  an  Lxcej)- 

iR  the   Purchase  and  Sale  of  Foreign  Butters  (except  ^^^^  ^^  ^  ^^^ 
Irish),  Hams  anH  Cheese  In  the  City  of  London,  from  port,  that  the 
the  31st  of  December,  1806;  covenanting,  that  he  would  Ans>#er  was 
not  use  or  eT&ercise  tBfe  Trade  of  a  Broker  in  the  Pur-  insuflicient. 
chase  or  Sale  of  Foreign  Butters,  &c(iti  the  Terms  be-    ^^^^  ^"'*" 
fore  stated);  reserving  the  Right  of  acting  or  trading  as  Account  under 

a  Merchant  either  in  the  Articles  before  stated  or  any  .,"7    cr>    \ 

•^  Sale  of  Good- 

«*^-  will  not  to 

carry  on  the 
The  Bill,  alleging,  tliat  the  Defendant  had  notwith-  Xrade. 

standing  his  Engagement  continued  to  act  as  a  Broker  for    q^hc  usual 
other  Persons,  who  paid  him  the  usual  Commission  of  Course  a  Bill 
1  per   Cent,  and  also  in  the  Disposal  and  Sale  of  the  of  Discovery 
Goods,  imported  by  himself  as  Merchant,  contrary  to  th^  ^^^  ^^  Action. 
Usage  of  Merchants  in  the  City  of  LofuloUf  prayed  an 
Account  of  all  the  Cargoes  of  Provisions,  imported  by 
him  since  the   1st  of  January,  1807|  and  of  tlie  Com- 
mission received  by  him ;  that  the  Plaintiffs  might  be  de- 
clared entitled  to  a  Commission  of    1  per  Cent,  upon 
the  Produce  of  all  such  Goods  ;  an  Account  against  the 
Defendant  as  Broker :  and  an  Injunction,  restraining  him 
from  acting  as  Broker,  and  proceeding  at  Law  for  the 
Instalments,  remaining  due  on  tlie  Purchase* 

An  Exception  wp  taken  to  die  Answer,  as  insufficient 
in  not  setting  forth  an  Account  of  the  Cai^oes  of  Pro- 
yisioDS,  imported  by  the  Defendant,  and  of  all  Sums  ro- 

K  k  4  Geived 
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1813.  ceived  by  him,  produced  by  the  Sale  of  such  Cai^goes,  and 

^^  the  Names  of  the  Purchasers.    The  Master  having  allowed 

Scott  . 

the  Exception,  the  Defendant  excepted  to   his  Report; 

Mackivtosh.  "^v*^*^''  Exception  the  Master  of  the  Rolh,  fitting  for  the 

Lord  Chancellor,  allowed. 

A  Motion  was  made  to  revive  the  Injtmction,  to  restrain 
tlie  Defendant  from  proceeding  at  Law,  until  the  Excep* 
tion^  taken  to  the  Master's  Report,  should  be  re-heard. 

Mr.  Hart,  in  support  of  the  Motion ;  Mr.  Leach,  and 
Mr.  Hi/igjield,  for  the  Defendant. 

It  was  said,  that  the  Master*s  Judgment  against  the 
Answer  proceeded  on  the  Ground^  that  the  Defendant, 
submitting  to  answer,  was  bound  to  answer  fully  (a):  but 
in  Reply  it  was  insisted^  that  this  Rule  binds  the  Defend- 
ant to  answer  only  as  to  what  is  material  to  the  Relief. 

The  Lord  Chancellor. 

Tliis  Motion  proposes  to  revive  an  Injunction,  upon 
•  Matter  already  in  the  Answer,  which  Answer  the  Court 

now  ihiiiks  sufficieut,  but  which  the  Master  originally 
thought  insufficient;  and  farther,  to  revive  the  Injunction 
upon  the  Ground,  that,  the  Judgment  of  the  Master  of  the 
Rolls,  that  the  Answer  is  sufficient,  being  under  Appeal^ 
the  final  Judgment  of  the  Court  may  be  with  the  Mas- 
ter, that  the  Answer  is  insufficient,  against  the  Opinion 
of  ihi\  Master  of  the  Rolls;  and  therefore  the  Injunction 
ouglu  to  be  revived.  I  never  will  revive  an  Injunction 
upon  that  Ground.  A  more  mischievous  Practice  could 
not  be  iittroduced  tlian,  where  the  Judgment  of  the  Court 
is,  that  the  Answer  is  sufficient,  u]>l)oIdi»g  an  Injunction 
upon  the  Supposition,  that  the  Judgment  may  be  reversed. 

CaJ  Roxcc  V.  Tnd,  15  V.-b.      1  Ball  and  Beattie^  323. 
372.      Leonard  v.  Leonard, 

Tbf 
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The  old  Rule  was,  that  the  Master's  Report  should  be  1B13. 

procured  in  Four  Days;  and  if  in  his  Opinion  the  Answer         ^^"^^ 

was  siifScienty  the  Injunction  was  gone.    The  Master's 

Opinion  against  this  Answer  was  over-ruled  by  the  Master  Mackiktosu. 

of  the  Rolls;  and  if  the  Court  should  lay  down  the  Rule, 

that  in  every  Instance  of  an  Attempt  by  Re-hearing  or 

Appeal,  as  the  Judgment  may  be  reversed,  for  thaf  Reason      ' 

the  Inji^nction  shall  revive,  it  would  be  quite  endless ;  and 

Injunction  would  prove  a  most  niinous  dilatory  Proceeding. 

Therefore  X  shall  certainly  not  interfere  on  that  Ground. 

With  regard  to  the  Merits,  the  Defendant  sold  to  the 
Plaintiff  the  Good-will  of  his  Business  as  a  Broker,  and 
the  Profits  specifically  of  all  the  Brokerage  he  should 
make.  Where  a  Man  sells  the  Good-will  of  a  Trade,  shul 
covenants  to  make  it  as  profitable  as  he  can,  the  actual 
Profit  made  is  not  that,  which  the  Vendee  is  bound  to 
take :  but  he  will  have  an  Action  of  Covenant,  if  he  can 
establish  his  Title  to  more  through  the  Default  of  the 
Vendor.  There  can  be  no  Custom,  binding  a  Man 
not  to  sell  his  own  Provisions.  Wfith  regard  to  the  Con- 
signments there  is  more  Doubt ;  but  not  much  upon  that, 
if  he  was  not  distinctly  acting  as  a  Broker.  The  only 
Point,  on  which  the  Plaintiff  can  stand,  Is  the  Allegation, 
that  the  Defendant  has  dealt  as  a  Broker ;  and  to  what 
Extent  is  not  mentioned.  The  Result  of  what  has  passed 
at  Law  is,  that  £750  was  paid  into  Court  by  the  Defendant 
in  the  Action  brought  by  the  Plaintiff;  who-,  having  taken 
out  that  Sum,  was  afterwards  nonsuited.  He  has  therefore 
had  the  good  Fortune  to  obtain  J!750  in  an  Action,  in 
which  he  is  nonsuited;  which  Sum  must  be  set  off  against 
the  Sum,  about  <£  1200,  remaining  due  on  the  Purchase. 
Am  I  then  to  revive  the  Injunction  upon  the|  Possibility, 
that  he  will  be  entitled  to  something  more  ?  If  thid  Answer 
is  sufhcient,  whose  Fault  is  it,  that  he  cannot  be  told,  what 
Sum  ultra  be  is  entitled  to?     He  does  not  call  upon  the 

Defendant 
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1819.  Defendant  to  state,  what  would  be  the  Result  of  m 

Accoont ;  but  wishes  to  protect  himself  frifta  piijit^  the 

Balance  of  bis  Purchase  on  the  Ground,  tliat  he  may  be 

Mackintosh.  *^'^  ^  ^^^  some  small  Sum  due  beyond  the  «£750;  and 

that  in  a. Case,  where  Insolvency  is  not  suggested. 


Scott 

V. 


^«4- 


My  Opinion  therefore  is,  that  this  Injnncten  aboddnot 
be  revived.  I  do  not  recollect  an  Instance  of  a  BtU  fer 
an  Accoirot  upon  a  Covenant  not  to  carry  on  n  particaiar 
Trade.  The  usual  Course  is  a  Bill  of  Diico^erj  far  ik 
Purpose  of  an  Action. 


1813» 
May  11. 

Though  a 
Bankrupt 
would  be  re- 
strained from 
repeated  At- 
tempts to  su- 
persede the 
Commission, 
amounting  to 
Vexation,  be 
•was  not  pre- 
vented from 
bringing  a 

second  Action :   Shilling  of  the  Property,  which  he  shall  distribute  :a|der 
but  pending  ,    .     .  ^     _, , 

that  Action  and  *   ^  ' 

an  Inquiry,  directed  relative  to  an  Estate,  by  the  Sale  of  which  he  pro- 
posed to  pay  his'  Debts,  the  Commission  was  ordered  lo  proceed  in  the 
usual  Course. 

'   Ik 


BRYANT,  Ex  parte. 
nr^HIS  Petition  (a)  stood  f6r  Judgment. 

The  Lord  Chancellok. 

There  is  no  Instance  of  this  Court  enjoining  a  Bauk 
rupt  from  trying  his  Bankruptcy  more  than  once,  or  in 
other  Words  of  quieting  the  Assignees  and  other  Persons, 
entitled  under  the  Commission,  until  his  Attempts  to  super* 
sede  it  become  so  vexatious  from  their  frequency,  that  it 
is  fit  by  the  Power  of  the  Court  to  put  an  End  to  such 
Proceedmgs.  The  Consequence  is,  that  the  Assigoee 
under  this  Commission  is  placed  in  a  Situation  of  great 
Difficulty;  as  he  will  be  personally  aufiwerafole  f or  efery 

<>t    *tt*  1*    ^1  Tfe  <  1*11  t        II         <«  •«  '.      ?  • 
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the  G>minu»ioD9  if  the  Fetitioiier  should  finally  succeed  m         1^1^. 

overturning  it.  ^  ^'^^'^ 

Brtakt, 

Em  parte.  ^ 

Under  those  Circumstuices,  the  Petitioner  offering  an 

Esta^y  to  which  lie  represented  himself  as  hafing  a  good 
Title,  and  sufficient  in  Value  for  the  Satisfaction  of  his 
Creditors, .  and  undertaking  to  join  in  a  Sale  for  that  Pur- 
pose; it  appeared  to  me  to  be  the  best  Course  for  the  Cre- 
ditors to  direct  an  Inquiry,  which  I  hoped  would  terminate, 
before  the  Trial  of  the  second  Action,  brought  by  the 
Bankrupt,  with  the  View  of  bringing  into  Court  a  Fund, 
that  would  pay  the  Creditors :  but  1  did  not  mean  by  that 
lo  create  Delay;  and,  not  meaning  to  blame  the  Petitioner 
for  making  a  Record,  that  will  probably  take  the  Case  to 
the  House  of  Lords,  if  it  runs,  perhaps  not  improperly,  to 
great  Length,  I  cannot  prevent  tlie  regular  Proceedings 
under  this  Bankruptcy.  Therefore,  not  removing  this 
Assignee,  or  doing  any  thing  farther,  I  shall  ^ake  this 
Order,  that  the  Commissioners  shall  proceed  in  the  Banlfr* 
fuptcy,  as  they  do  in  ordinary  Cases* 


TASBURGH'S  Case.  IS13, 

JUiay  3. 

BY  the  Hetum  to  a  Commission  to  examine  Mary  Au*    Form  of  se pa- 
gusta  Rosalioy  the  Wife  of  Michael  Tasburgh,  under  rate  Examina- 
an  Order,  dated  the  26th  of  February ^  1813,  the  Commis-  tion  of  a  mar- 
sioneis  certified,  that  she  did  attend  them ;  and  was  eya-  ^'^'^  Woman, 

mined  solely  and  apart  from  her  Husband  at  bis  Dwel-  ^^^""^  ^y  ^^'^- 
..      ,  ;      .  r   1        -J  r^  J  mission, 

ling-house  by  vurtue  of  the  said  Ureter. 

The 
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18I3  The  Examination  of  Mrs.  Tasbtu^h  stateSj^  that  she  is 

-«    "*"        ,      willing  and  desirous^  that  the  several  Sums'  in  the  Order 

Case.  mentioned  shall  be  paid,  and  the  Securities  transferred,  to 

the  Trustees  to  be  named  in  the  Settlement,  to  be  executed 
pursuant  to  Aiticles,  previous  to  her  Marriage,  upon  Ae 
Trusts  of  that  Settlement;  and  that  the  Sum  of  <£lbCO 
may  be  paid,  or  the  Securities  transferred,  to  the  said  ilfi- 
^€ha€l  Tasburgh  for  his  own  Use. 

The  Signatures  of  Mrs.  TaJbnrgh  and  of  the  Commis- 
sioners were  proved  by  Affidavit. 

Mr.  SpencCf  in  support  of  the  Petition,  presented  under 
this  Certificate. 


The  Lord  Chancellor. 

This  Petition  relates  to  a  Suljject  of  considerable  Iin- 
jiTortance:  the  Return  to  a  Commission  for  the  Examinati«m 
of  a  married  Woman.  .  The  Retiun  in  this  Instance,  tboi^ 
conformable  to  some  late,  very  loose,  Proceedings,  b  by 
no  Means  agreeable  to  the  Practice,  and  die  antient  settled 
Form.  These  private  Examinations  of  Ladies  in  die 
Country,  are,  I  fear,  more  frequently  Examinations  by  die 
Husband  than  by  the  Commissioners ;  and  upon  a  Subject 
of  so  much  Cone>equence  I  do  not  choose  to  depart  from 
the  Form,  which  was  most  carefully  settled  with  the  View 
to  give  as  much  Protection  as  the  Circumstances  would 
enable  the  Court  to  give.'  In  future  therefore  I  shall 
expect,  that  the  Returns  to  these  Commissions  shall  be 
made  according  to  the  antient  and  proper  Form. 


»ror?iiCed  by  Mr.  Crofts  the 
•-:  Lord  ChanceUor. 

Under 


Tasbu  rgbIi 
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Under  a  CommissioD  to  take  the  Examinatioa  of  D(m}^  1813. 
ihjff  the  Wife  of  John  George  fVessback,  the  Commiasioiiefs 
ceitified,  that  pursuant  to  an  Order^  dated  the  SOth  of  July^ 
1 7B3^  they  attended  the  laid  Dorothy  JVessback;  and,  after 
Laving  separately  andnpart  from  her  Husband  read  to  her  the 
Deed,  dated  the  12th  of  Jpril,  Sic,  in  the  Decree  men- 
tioned, sind  explained  to  her  the  Purport  and  Effect  thereof, 
they  did  examine  her  separately  and  apart  from  her  said 
Husband,  whether  sbe  had  freely  and  voluntarily  executed 
tlie  said  Deed;  and  whether  she  was  consenting,  that  the 
same  should  be  carried  into  Execution;  and  on  such  Exa« 
mination  she  did  declare,  that  slie  had  executed  the  said 
Deed  freely  and  voluntarily;  and  was  consenting  and 
desirous,  that  the  same  should  be  carried  into  Execution ; 
and  that  they  took  down  such  her  Examination  or  Dedann 
tion  in  Wrfting;  and  ihat  sbe  thereupon  signed  tlie  same; 
as  tlie  same  now  appears  above. 

By  the  Examination,  referred  to  in  that  Certificate, 
signed  by  Dorothy  fVessback,  she  declared,  that  she  freeljr 
and  voluntarily  executed  the  Deed ;  and  is  well  acquainted 
with  the  Purport  and  Effect  tliereof ;  and  desires,  that  tli# 
same  may  be  carried  into  Execution. 


^ 


Under  another  Commission  the  Commissioners  certified^ 
that  pursuant  to  an  Order  in  the  Cause,  dated  the  (21st  of 
February,  1786,  tliey  had  been  attended  by  the  Plaintiffs 
Hannah,  the  Wife  of  Robert  Dockray,  and  Mary^  die 
Wife  of  John  Graves;  and  had  in  pursuance  of  tlie  said 
Order  examined  Hannah  Dockray  solely  and  secretly, 
separately  and  apart  from  the  said  Robert  Dockray,  her 
Husband,  how  and  in  what  Manner  and  to  what  Uses  she 
was  willing  and  desirous  her  Tliird  Part  of  the  Sum  of 
£575 :  105 :  5d.  Cash,  in  the  Bank,  in  the  said  Order  nien- 

tionedy 
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1813.  tioned,  should  be  paid  and  applied;  and  they  did  at  (lie 
"^^  ,  same  Time  read  the  said  Order  to  her,  and  explain  to  her 
P  the  Purport  and  Efiect  thereof;  and  do  certify,  that  the 

said  Plaintiff  Hannah  Dockray  did  on  such  her  Examina- 
tion say  and  declare,  she  was  willing  and  desirous,  th^t  ibe 
Sam  of  £\g\ :  1&:  lOrf.,  being  her  Third  Part  of  Ibe 
said  Sum,  might  and  should  be  paid  to  die  said  Plaintiff 
Robert  Dockray  to  and  for  his  own  Use  and  Benefit;  and 
she  did  thereby  freely  and  voluntarily  consent^  that  the 
same  be  paid  to  liim  accordingly. 

Hannah  Dockray  by  her  Examination  in  Writii^  and 
signed  by  her,  states,  that  she  being  solely  and  seaed; 
examined  by  the  said  Commissioners,  separate  and  apart 
from  her  Husband,  how  and  in  what  Manner  and  to  nhat 
Uses  she  is  wilting  and  desirous,  that  her  Third  Part,  &C. 
should  be  pafd  and  applied,  does  say  and  declare,  that  she 
is  willing  and  desirous,  that  the  Sum  of  £\9\i  l6s:  iOdl, 
&c.  may  and  shall  be  paid  to  the  said  Robert  Dockny, 
her  Husband,  to  and  for  hi^  own  Use  and  benefit si  sod 
ah^  does  truly,  freely,  and  voluntarily^  Conseqli  that  thi 
same  may  be  paid  to  him  accordingly. 


As  to  the  Share  of  Mary  Graves  the  Certificata  and 
Examination  were  expressed  in  the  same  Terms;  and  the 
respective  Signatures  of  the  Parties  and  the  Commissioners 
were  verified  t>y  Affidavit. 


HOWE 


k. 


• 
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1813 
IBOWE  V.  DUPPA,  May  ik 

THE  Bill  Has  filed  b;  the  Executor   of  Baldwin    Plea  with  an 
DuppUf  for  the  Purpose  of  setting  aside  an  Agree-  Exception,  not 
inent,  dated  the  22d  of  October ^  1791,  and  Conveyances  rciquiring  a 
in  pursuance  of  it  in  179^  and  1793^  of  all  the  EsUte  and  ^c^^rencc  to 
Interest  of  Baldmn  Duppa  to  the  Defendant,  his  Son :  ^^®  Answer, 
alledging  Fraud|   Inadequacy  of  Consideration,  Conceal-    ^        *.. 
ment  of  Value,  &c. ;  stating  the  Title  under  the  Will  of  ^^^  ^|j^  ^  q 
Jialdwin  Duppa,  the  elder,  demising  to  Richard  Duppa  veyancc  for 
for  Life,  with  Remainder  to  his  first  and  other  Sons  in  Fruud,  &c. 
Taily  and  iii  Default  of  such  Issue,  to  his  Brother  Baldwin  Plea  of  Title 
Duppa  for  Life,  and  to  his  first  and  other  Sons  in  Tail,  paramount 

In  1789  Richard  Duppa  JHed  without  Issue.  ^^^'^  ^  ^^™«' 

Ci>nv<wance  of 

_,     _  ^     ,       ,        _ ,  .     ^  ,.  «..  •*'ll  the'listate 

.    The  Defendant  by  a  Plea  to  the  Relief  and  Discovery,  ^^  interest 

except  as  to  such  Estates  as  were,  purchased  in  the  <Nanie  under  which 

of  Richard  Duppa,  and  conveyed  to  the  Uses  of  the  Will,  the  Plaintiff 

jiet  up  a  Purchase  for  valuable  Consideration  by  Indentures,  claimed,  al- 

dated  the  2d  o(  Jugust,  1780,  from  Baldwin  Duppa  by  lowed. 

Richard  Duppa  of  all  BaldxMt  contingent  and  other 

Interest  under  the  Will,  subject  to  an  Annuity  of  «£400  in 

Trust  for  faloi. 

Sir  Samuel  Romillif,  and  Mr.  Ou^en,  for  the  Plea. 

Whatever  may  bealledged  in  respect  of  the  Agreement 
of  179 If  and  the  Deeds,  made  in  pursuance  of  it,  the 
Plaintiff  can  have  no  Relief,  whilst  the  Purchase  of  1780 
is  unimpeached ;  that  Deed  devesting  all  the  Right  and 
Interest  of  Baldwin  Duppa,  The  subsequent  Instruments 
are  therefore  merely  voluntary  on  the  Part  of  the  Defen- 
dant.   This  is  in  Substance  a  Plea,  that  the  Plaintiff  has 
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1813.  no  Title ;  wLicli,  though  a  negative  Plea,  is  unquestiooablj 

^'T^^         good  (a). 
Howe  ®        ^   "^ 

DuppA.  Mr.  Richardsy  Mr.  Hart^  and  Mr.  Cooke,  fer  tbt 

PlainUff. 

This  Plea  is  framed  to  meet  a  diSerent  Titk  iirofl 
that  stated  by  the  Bill.  Touching  neither  the  Agretmai 
of  1791^  nor  the  subsequent  Deeds,  and  compkatlj  ostt- 
looking  tlie  Subject  of  the  Suit,  the  Plea  relies  on  At 
Deed  of  1780  alone.  The  Presumptioii  is,  diat  in  Ae 
i  subsequent  Period  the  Deed  of  1780  was  released;  woi 
the  Defendant,  dealing  with  Baldwin  Dvppa  akTenait 
for  life  in  Possession,  is  esstopped  from  saying,  idiatk 
was  dealing  for  nothing.  That  TVansaction  is  ntterlr  in- 
consistent ¥nth  the  Allegation  that  Baldwin  Ihippa  had 
then  no  Interest  to  dispose  of.  The  Execution  of  dke  Deed 
of  1780,  whatever  may  be  its  Effect,  cannot  prereot  the 
Equity  to  have  the  Deecb,  impeached  for  Fraud  resandedi 
or  removed,  as  Clouds  upon  the  Title. 

Another  Objection  to  this  Plea  is,  that'  it  ts  act  dear. 
A  Plea  must  unequivocally  point  to  that,  to  which  it  ap- 
plies, not  by  Exception.  Thus  a  Plea  to  siich  Plartiof 
the  Bill  as  are  not  oitswered  is  bad  (h).  How  can  d^ 
Court  know,  what  this  Plea  covers,  without  looking  into 
the  Answer;  which  must  be  resorted  to  for  Ike  Pnipose 
of  ascertaining  the  Extent  of  the  Plea  ?  That  OlgectioD 
was  taken  by  Lord  Hardwicke  in  Salkdd  v.  Scteace  (c). 
The  J^lea  is  likewise  bad,  as  not  being  a  direct  Denial  of 
Plaintiff  8  litle.    There  is  not  a  direct  Avemeut,  that 

CaJ  See  Lord  Rcdesii.  Tr.  PI.  p.  233;  and  Coop.  7>.  PL 

PI.  p.  18S,  1S9;  and  Cooptr's  p.  229;  and  Authorities  tkexf 

Tr,  PI.  p.  249 ;  and  the  Au-  cited, 

thoritios  there  cited.  fcj  2  Fir*.  107. 

(bj  5?cc  LordRcdcsd.  Tr. 

BaUrii 
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Baldwin  Duppa  did  not  on  the  Death  of  his  firothef 
Richard  Duppa,  the  preceding  Tenant  for  life,  become 
Tennt  for  Life  in  Potseniao :  but  that  important  Fact  is 
only  to  be  collected  by  Inference. 

Sir  Samtul  Bofmlfy,,in  Reply » 

Tbia  Plea  is  confined  to  die  Estates,  alledged  to  be  the 
Property  of  the  Testiftdr  at  the  Time  of  his  Death;  and 
contends,  that  the  PFdifaUff  is  not  entitled  to  Relief:  a 
Plea,  of  whidi  pne Species  is,  that  the  Plaintiflf  is  notHeir 
mt  Imw  (a).  Admitting  these  Deeds  to  be  fraudulent, 
it  sets  up  a  Title  paramount  the  Plaintiff's;  alledging  in 
Substance,  that  the  Defendant  was  deceived  by  BalJmn 
Dktppa  hi  purchasing  what  did  not  belong  to  him,  having 
preiaously  sold  these  very  Estates  to  Richard  Duppf^. 
The  Dictum  of  Lord  Hardwicke  (t)  is  inapplicable  to  this 
Case;  and  means,  not  that  a  Plea  with  an  Eaception  is 
bad,  but  a  Plea  with  an  Exception,  generally,  of  what  is 
not  answered  (c).  If  jhe  Exception,  as  in  this  Instance,  is 
clearly  pointed,  there  is  no  Objection  to  it :  otherwise  a 
Plea,  which  covered  every  thing  **  Except  Whiieacre*' 
would  be  bad.  Had  this  nea  proceeded  to  negative  the 
Execution  of  any  Deed  imervening  between  1780  and 
1790f  which,  it  is  suggested,  nuiy*be  presumed,  die  Plea* 
would  have  been  open  to  Oigection,  as  multifariouv. 

The  VicIk-Chancbllob. 
Two  Objections  are  made  to  this  Plea:  one  of  Form: 
the  other  of  Substance.    Tbe  Objection  of  Form  is,  that 
die  Plea  contains  an  Exception,  which  cannot  be  distinctly 


1813. 


fa)  See  Cooper  TV.  PI.  p. 
249, 2S0 ;  and  Lotd  Redesd, 
Tr.  PL  223,  and  Authorities 
cited. 

(bj  SalkeU  v.  Science,  2 
Vol.  I.  L 1 


Fei,  107.  3  Jtk.  70.  Moiely, 
40. 

(c)  Wetkerheadv.  Black- 
hum,  poit, 

understood 


How£ 

r. 
Duppa. 
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understood  without  having  reference  to  the  Answerf 
whence  die  Court  must  collect  the  Meaoing  and  Eltent  of 
that  Exception;  and  in  support  of  that'  Exception  Ae 
Passage  in  Fesej^  was  referred  to ;  where  Loid  Hardkkke 
states,  that  all  Pleas  in  tliis  Court,  containing  Exceptioii  of 
Matters  hereinafter  mentioned,  are  bad;  as  it  is imposnbk 
for  the  Court  to  judge,  what  tlie  Plea  covers  without  look- 
ing into  the  Ansv^'er;-  which  maj  be  suflScient,  or  not;  and 
the  Court  most  judge  of  the  Suflg^iency  of  the  Answer, 
before  they  can  judge  of  tlie  Va)^(}j^'of  the  Pleieu 

b  that  Passage  I  understand  Lord  Hardwkke  to  be 
speaking  of  the  Phraseology  of  the  Plea ;  which,  if  defee* 
live- on' the  Face  of  it,  containing  a  Refereniee  to  aom^ 
other  Part  of  the  Record^  is  not  perfect,  aubsfiKntial,  or 
intelligible,  in  itself:  and  the  Court  cannot  fonfi' «  Judg- 
ment upon  it  mithout  referring  to  some  other  Part  of  the 
Record.    That  Objection  does  not  apply  to  tlm  Plea; 
which  only  excluded  all  tliat  Property,  that  mi^  liave  been 
procured  by  laying  out  Part  of  the  personal  Estate  in  dM 
Purdiase  of  Land  subsequently  to  the  I>eed-Qf  f  780;  in. 
which  Case  that  Deed  would  not  cof  er  that  ]^t)perfy.    In 
tliis  respect  die  Plea  requires  no  Reference  to  airy  oAer 
Part  oS  the  Record  to  make  it  intelligible.     It  is  perfbcdy 
inteliigiiile  of  itself;  covering  all  the  Property,  that  fti^aed 
by  the  Deed  of  1780,  but  n6t  covering  Propertif  tK<{iiired 
after  that  Difte.    llie  Exception  therefore  does  not  make 
this  Plea  invalid  and  unint<BHigib)e  on  the  Face  of  it; 
requiring  a  Reference  to  in^thingelse  Do  make  giood  that, 
whieh  upon  the  Face  of  it  is  defective:      <   < 


With  i^gard  to  the  Substance  of  this  Plea,  BalStm 
Dnppa,  having  under  the  Will  only  a  contmgenf  Interest, 
depending  on  the  Death  of  Richard  Dttppa  without  Chil- 
dren, came  to  an  Agreement,  in  consideration  of  a  Debi; 
contracted  by  Money  advanced  for  the  Education  of  bis 

Chfldict 
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Childfeo  by  Richard  Duppa,  then  in  Possession  as  Tenant 
for  Life  iUiu}er  the  Will^  to  relinquish  absolutely  aUL  the 
real  and  personal  Property,  to  which  he  Baldwin  might 
ever  be  eatitled  under  that  Will.    This  Agreement,  which 
1(^  to  the  Deed  of  August,  17B0,  was  a  very  natural 
Transaction  in  the  Family;  standing  upon  valuable  Con- 
sideration;  and|  if  it  renuiined  unimpeached  from  that 
Time,  the  Consequence  is,  that  from  the  Execution  of  that 
Deed  Baldwin  D<ippa  ceased.to  have  any  Kind  of  Interest 
in  any  Part  of  the  Property ;  at  least  in  all,  that  was  pur- 
chased previously  to  1 780 ;  unless  there  was  afterwards  a 
Reconveyance.    The.  Proper.^  was  absolutely  parted  with ; 
and  the  only  Interest  remaining  in  him  -was  the  Annuity  of 
£400  under  the  Jfirst  Trust  qf  thb  Deed.     It  does  not 
appear,  that  this  De§d  was  ever  questioned,  though  he 
Fived  Fifteen  Years,  surviving  his  elder  Brother  Six  Years, 
except  as  it  may  be  collected  from  what  passed  in  1791* 
By  Deeds,  executed  in  that  Year,  it  appears,  that  Baldxin 
Duppa,  affecting  some  Sort  of  Contfoul  over  the  Estate, 
again  parted  with  his  Interest ;  making  certain  Provisions 
for  his  Family,  but  upon  a  Consideration  very  inadequate, 
if  he  was  then  really  in  Possession  of  all  the  real  Estate; 
the  annual  Value  of  which  exceeded  «£  lOOQ ;  but  the  dec>> 
sive  Answer  to  this  Bil}  is,  that  the  Fact  was  mistaken:  at 
the  Date  of  those  Deeds  he  had  no  Interest  whatsoever  in 
the  Property;  having  Eleven  Y-ears  before  by  the  former 
Deed  parted  with  fill  his  Interest:  a  Fact,  which -lemaining 
unimpeached  destroys  the  whole  Foundation  of  this  Bill  4 
which  proceeds  upon  a  supposed  Interest  in  him  in  1791* 
He  may  controvert  the  Existence  or  Validity  of  that  Deed 
of  1780:  it  is  a  possible  Case,  that  he  may  have  again 
acquired  the  ^tate  before  1791;  buttliere  is  nothing  in 
these  Pleadings  shewing  that.    As  it  now  stands,  he  had 
parted  with  all  his  Interest;  and  I  cannot  presume,  that  be 
ever  regained  it.    That  affords  a  Compleat  Answer  to  hit 

LI  2  Prayer 
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IM3.        Vrtyer  of  Discovery  and  Relief.    There  is  Aferefore  ilo 
^../J"^^         Objecti(m  to  thb  Piea ehher b  SubstaiM;^  (Mr  Porn. 


DOFFA. 


The  Plea  was  allowed. 


1S13, 

Jlf«y  13.  - — —  V.  SKELTON. 

Reference  be-  y  TNDER  a  Bill  for  the  specific  Performance  of  a 
fore  Decree  \J  Contract  for  the  Sde  of  an  %stite  a  Motion  for  a 
confined  to  the  Hgfc^jo^  ^o  th^  Master  before  Decree  was  raiAKl  on 
Wli  th  *  ^  Ground,  that  the  Title  was  ndt  the  oiily  Snlject  in 
was  a  farther  Disptite :  the  Porchaser  claiming  an  AlMealttit  of  dif 
Subject  of  Die-  Price  ori  account  oF  Misrepresentation  (a). 
pute,  under  i^  -         -  ■ 

Claim  of  Cobh      Mr.  Leackj  in  support  'Of  the  Motion; 
pensation,  it: 

was  refused  The' Question  as  to  the  Pnichaser's  Right  to  Conpen- 

sationr  is  consistent  with  the  Object  to  have  Ihe  Title  made 

'  '  out  and  the  Contract  performed.    The'  aame  ffrind^e  of 

'     Convenience  therefore,  which  is  the  Foundadon  of  this 

'Rule  of  Practice,  where  nothmg  is  in  Dispute  except  the 

Title,  justifies  the  Reference^  where  there  is  no  6tbcr 

Objection  to  perform  the  Contract  except  die  Claim  of 

Compensation. 

Sir  Samuel  Rtmdlfy,  agunst  die  Motion. 

faj  Eldridge  v.  Porter ^  14     in  the  Note  {bj  140. 
Vet.  139,  and  the  References 

lb 
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This  Practice  ia  modeiti,  within  the  last  Thirty  Years :  1813. 

first  e8ta))lisfaed  by  Lard  Thurlow;  where  nothing  but  the       ^_^ 

Title  was  in  Dispute;  and  that  has  been  since  followed;  ^^ 

the  Court  professing  to  go  no  farther.    The  Principle  must       S&sltoit. 
be  to  save  Expence,  and  bring  the  Cause  to  a  more  speedy 
Conclusion :  but  the  Effect  in  this  Instance  will  be  the 
Reverse;  as  there  must  be  Two  Reports. 

Mr.  Leach,  in  Reply,  uidf  the  Principle  is  to  prevent 
unnecessary  Delay  by  procurii^  a'  Report  upon  the  Title 
now  instead  of  Six  Months  hence;  and,  admitting,  diat 
the  Claim  to  auAUowance  may  require  another  Report,  it 
will  be  a  very  short  one. 

7%«  Vicb-Cqjlncellob. 

The  ProprieQ^  of  thb  Application  stands  entirely  upon 
the  Practice.  Where  the  single  Point  of  Title  is  in  Dis- 
pute, and  there  is  no  possible  Reason  forgoing  through  widi 
the  Catise,  it  baa  been  found  convenient  to  take  this  short 
Course  even  without  Consent :  but  the  same  Reason  does 
not  apply  to  a  Case  of  a  miied  Nature;  which  cannot 
be  entirely  determined  by  the  Order  of  Reference;  but 
must  bebrought  to  a  Hearing;  and,  if  the  JBfiisct  may  be 
aome  saving  of. Tune,  the  Expenoe  may  be  increased  by  f 

Two  ^tinct  Orders  and  Reports  in  One  Event  at  least. 
It  is  however  not  to  be  argued  on  Principle;  b«t  rests 
entirely  on  Practice;  and  I  wiU  not  carry  H  further  trills 
•ut  a  Precedent  (a). 


1 

■■■» 


The  Motion  was  refused  with  Costs, 

(aj  Blj/th  V.  Elmhirst,  antCf  1. 


Lis  SMTTH^ 
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I 


18i3,  . 

^^y^oilS.  SMITH,  £x  parte. 

General  As-     yN  May,   1812,  John  Willock  issued  a  Writ  of 
signmcnt  of  all  X  Facias ^i^imiWUliam  Herveyfor  a  Dehtof-£6oO;  mA 
Effects  an.Act    took  his  Goods  in  Execution.     At  a  Meeting  of  hi*  Cwdi- 
oi  Bankruptcy;  .     ^    .  .  ,  ^     r-         t-      ^-^x    <e     ^j 

flivine  therefore  *^"  the  PetUionera,  who  were  CrodKore  ioi  £lm\  Otcfia. 

no  Lien :  but  a  proposed  to  pay  10^  in  the  Pound  u|Km  bit  Debt*;  beptf^ 
Lien  under  a  ing  is.  more;  and  thajt  they  wonld  pay  off  the  full  Amooat 
previous  Depo-  due  to  Willock  iM  Discbarge  of  his  ExecutioD)  and  the  ftiH 
sit  and  Execu-  Amount  of  the  Rent  \  taking  an  Assignnient  ta  thenaelfes 
tion  was  not  ^f  ^ig  Effects  for  their  own  Benefit.  This.  Offer  being 
^.  accepted,  a  Memorandun)  was.  signed  adcordingly ;  and 

the  Great  Seal  W^nv^y^^^  a  M^morandum^by  which  in  contidaralicH^f 
to  order  Proof  ^^  ^^H^  due  to  the  Petitioners,  and  of  their  havini^agrcfd 
in  Bankruptcy  to  pay  such  Suma  to.  the  Creditors^  he  agreed •  to ">  assign 
upon  a  Valua-  over  to  them  for  their  own  Use  and  Benefit  all .  his  lieasdi, 
tion,  instead  of  phte.  Stock,  and  other  Estate  and  Effects,  and  all  Debts 
a  Sale  ot  Secu-  j^^  ^^  j^jj^ .  ^^^^  j^^  ^^  ^  remain  in  Possooion ;  and  t» 

.p.    ^    ^  ^    collect  his  Debts.     In  pursuance  of  this  Agreement  the 

stances  •  and      Petitioners  gave  their  Bills  to  the  Creditors :  paid  £5SOiU> 

not  too  readily  ^^  ^^'^  Sheriff  in  Discharge  of  JViilpok^s  EixoontiQn)  and 

exercised.      '     P^id   the  Rent;    and   they  received  from  tVillock  Two 

Property  in       Leases,  deposited  wijtk  him  by  Herve^,  as  a  Security  and  a 

the  Possession    Jiu-ge  Bpx  of  Plate,  also  deposited  by  him.     By  Indenture, 

and  Disposal  of  ^^^^  t^e  4th  of  Juue,  1812,  bAt  exaciited  on  the  17lh  rf 

nrup         jiugust,  i/erx'ey  ass^ned  to  (he  Petitioners  for  their  own 

1  r    H'      ^^^  ^^  ^^  Furniture,  Fixtures,  Wines,  Stocky  Property,  and 

tors  by  Stat        other  Effects,  contained  iu  Two  Valuations,  amounting  to 

21  Jam.  1.  c.      «^^  100and<£580,beiugtkePropertyandWinaainhiaHou8e 

19,  s.  11,  and  Cellar;  agreeing  to  assign  a  Lease;  which  had  been 

against  his  mislaid ;  declaring  that  Assignment  to  be  in  full  Satisfiiction 

Assignment.       ^f  the  Petitioners'  original  Debt,  of  the  Money  paid  by  them, 

or  which  tlyy  were  liable  to  pay,  to  the  Creditors^  and  of 

all 
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all  Money  due  from  Herveyto  them  on  the  l3t  of  Jane  \SI3. 

instant.      The    Petitioners    Debt    having    increased    to  S:«iTn 

^40C2 \:  4s:  5d.on  the  26th  of  Jprily  1 8 1 3,  a  Commission  ^^^ ^rf r. 
of  Bankrupt  was  taken  out  against  Hervey,  on  the  Petitioo 
of  William  Ewart\  who  had  received  the  Composition. 

The  Petitioners^  having  bad  the  Two  Leases  appraised 
at  ofBOO,  the  Fixtures  at  «£l40,  and  the  Plate  at  £^50, 
(amounting  altogether  to  <£  11 90%*  prayed^  that  the  Peti- 
tioners may  be  at  Liberty  to  sell  the  Leases^  the  Plate,  and 
the  Fintures^  and  to  retain  the  Produce  of  the  Sale,  ia 
case  it  shall  not  exceed  «£ll90,  in  Part  of  their  Debt^ 
submitting,  if  there  sbouid  be  any  Surplus  b^ond  £l  IQO^ 
to  pay  it  over  to  the  Assignees  of  the  Bankrupt's  Estate : 
that  in  the  mean  Time  Ihey  may  pnote  j£C831 :  4s:  b<L  as 
the  Balance  of  their  Debt,  after  deducting  £ligO;  and 
may  vote  io  the  Choice  of '  Assignees ;' with  Liberty,  in 
case  the  specific  Property  Io  be  sold  shoiM  Mot  produce 
«f  1 1 90,  to  increase  their  Proof. 

Sir  Samuel  Somilfyy  and  Mr.  Hart^  in  support  of  the 
Petition,  aaid,  the  Order  prayed,  though  it  could  iio't  be 
obtained  from  the  Commissioners,  weold  be  made  almost 

of  course  by  the  Lord  Chancethr. 

I    ■  t  ■  •  ■ , 

Mr.  heathy  and  Mr.  Montagtitt,  for  the  Assignees. 

.  :  I 

The  Rule  in  Bankniptcy  i»,  that  a  Qneditor,  hbldlrig  a  ' 
Pledge,  shall  not  be  permitted  to  prove,  mitil  thlat  Pledge 
has-been  sold,  or  the  Value  of  it  ^Itberwise  ascertained (a)^ 
This  Order  is  by  no  Means  of  course.  It  is  true,  a  similar 
Order  was  made  in  the  Case  of  Dt  T^aiet  (b),  but 
under  very  special  Circumstances,  having  no  Analogy  to 

(aj   £x  parte   Nwm,   1  (bj  Ex  parte  De  Tcikt^ 

Rose,  32:3.  jiMte,  250. 

L 1  4  these* 
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i8i3^         these.    To  saoctioo  sUch.an  Or^^r  th^  Secwitj^  W^t  urn 
^^"^^^  t}ie  Face  of  it  to  be  atrictl;  uoimpfiachable;;,,!^  this  Aft; 

Exported  sigiunent,  copipruuiig  all  the  Proper^. the. Bankrupt. b4 
i|i  tfie  World,  was  an  Act  of  Bankniplqr-.  This  Qfcfof 
\viU  prejudge  that  important  Question,  aiiaqgiW*  JI^^ 
opeo  to  Objection  on  another  Grotiod|  that  it  is  a  Securitji 
i|ot  for  the  Instalment  or  Compoaiuon,  but  for  ^  origiDal 
J>ebt. 


Sir  Sanuid  Ramilfy,  'm  Reply,  contended,  that^^ 
tioners  were  dearly  entitled  to  a  Sale  of  the  Pledge,  h^d 
by  fVillockj  whom  they  had  paid ;  and  the  Ajpngninfut 
could  not  affect  the  previous  Deposit. 


IS  13  Sn(e  Xord  Chancellor. 

May  IB.  The  general  Natu^  of  the  Appltcation,  nmde  by  this 

Petition,  is  this.  If  repres^ts  the  Petitioners  ae  Wifiog  a 
Xiea  upon  Two  Leases,  some  Plate  and  Fixtures,  for  tfarir 
pebt:  that  is,  for  their  general  Debt;  and  proposes  to  pott 
Value  upon  (hose  Articles ;  and  to  consMer  tfaefn  as  predsdy 
in  the  same  Situation  as  if  sold  previously  to  die  second 

_  • 

Meeting,  and  the  Residue  of  thiur  Debt  thereby  ascer» 
tained.  The  Question,  whether  they  have  a  Lieo  for  their 
general  pJebt,  must  be  examined  by  a  verjr  accurate  Atten- 
tion to  the  Circumstances;  ^d  it  is  stated,  that  this  Appfi* 
cation  could  not  be  successfully  made  to  the  Comiidssioo- 
ers;  but  can  only  be  granted  by  the  Lord  CkanceBor,  Mt- 
*  ing  upon  his  Discretion  under  particular  Circi 


1 1 1  u  1 1  fe  ;«. 


Though  soiyie  Instances  of  such  Orders  have  occurred, 
they  ace  not  vei;y  common;  and  upon  Pkinciple  I  think 
tiieir  Number  is  not  to  be  too  readily  enlarged.  Hie 
Ground^  on  ^hich  it  has  been  hitherto  held,  that  a  Credit  or 
tiaving  a  Security,  shall  not  be  permitted  to  prove  his  Bebl^ 

untfl 


Ex  parte. 
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■  ;  •  ■* 

•tititil  he  gives  up  bis  Security^  or  by  a  previous  Sale  ascer^  1813. 

tains  bis  Debt.  is.  tbat  he  cannot  know,  what  be  is  to  prove.  ^^^^^ 
until  his  Debt  has  been  redu(sed  by  the  Produce  of  the  p^  ^^^ 
Security;  and  therefore  in  ordinary  Cases  that  Object  is 
obtained  by  a  Sale ;  and  the  Court  has  not  gone  solely  upon 
die  Difficulty  of  ascertaining  the  Debt,  but  has  also  upon 
Policy  had  Regard  to  this  Circiunstance ;  that,  when  there 
is  a  fair  Question  as  to  the  Validity  of  the  Security,  it  is 
obvious,  that  the  Creditor,  having  a  Value  put  upon  it^ 
before  it  is  determined,  whether  he  has  a  Right  to  it,  or 
not,  places  himself  in  a  much  better  Situation  with  regard 
to  his  Contest  with  the  general  Creditors,  than  he  woald 
be  in  under  the  general  Rule,  prescribing  a  Sale. 

For  thes^  Reasons  I  conceive  it  to  be  clearly  within  the 
Power  of  the  Great  Seal,  exercising  a  sound  Discretion,  to 
make  such  an  Order;  and  lastances  have  occurred,  where 
such  an  Arrangement  was  obviously  beneficial    to    the 
general  Creditors,  as  well  as  the  individual  Creditor  hold- 
ing.tbj9.  Security;  as  in  the  Case  of  a  Mortgagee  of  a 
West  India  Estfit^^  or  its  Produce,  at  a  Time  very  unfa- 
vorable^for  dispqsii^  of  su^h  Prpperty,  it  woidd  be.  iip 
Jess  for  the  Benefit  of  .the  geperal  Creditors  than  of  that 
particular  Ci^tor,  to  have,  a  Vajue  put  upon  the  Estate, 
Ar  tbe  Prodmre  ia  hi^  tjlaqfll^  fj^  by  spbsequefit  Arrange- 
ment  carry  it  up  tp  the  u.tqitos);  ^dvantage^    That  shews^ 
Ibat  tbe  Court  ought  t9  bav^  tl^Js  Dwretipn,    So  in  De 
.  ToUefn  Caae  (a)  I  had  ngi  pi^ulty,  ,  His  C(aim,  was 
indisputable;  unless  it  co>ul4  be  cut  dowp  entirely  by  the 
Answer,  that  was  given  to  it;  and  bearing  an  inconsiderable 
Proportion  to  a  most  enormous  Debt,  I  thought  it  rea« 
sonable.  that  he  should  have  some  Influence  in  the  Choice* 
of  Assignees;  controuling  that,  so  as  to  prevent  the  Ap- 
*  pointment  of  an  Assignee  less  incBflferent  between  him  and 

(a)  Ex  parte  De  Toitei,  ante,  280. 

the 
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1813.  Ae  other  Creditors  than  be  ought  to  be.     In  each 

J"^^'         therefore  the  Court  is  bouud  to  look  with  Tery  nice  Attcii- 
Smith,  .    ,        .  " 

Ex  varft       ^^°  ^^  ^^  particolar  Circomstances. 

Under  the  Circumstaoces^that  appear  upon  this  Petitioo, 
Property  came  to""  these  Creditors  of  a  greater  Value  tBan 
the  Amount  of  their  Debt  at  the  Time  of  the  Assignment. 
The  general  Assignment  of  all  Hervey\  Estate  was  a  clear 
Act  of  Bankruptcy;  and  the  Property,  being  left  in  his 
Possession  and  Disposal;  will  of  coi^^  go  to  the  general 
Creditors  (a).    That  Assignment  being  cut  down  by  tbe 
Operation  of  the  Law,  the  Petitioners  conCend,  that  will 
regard  to  tlieTwo  Leases  and  tbe  Plate  in  the  Hands  If 
Willock  they  have  a  Lien;  and  that'Tranaaction,  and  tbe 
.  subsequent  Circumstances,  .viz.  their  treatii^  tbe  Leases  in 
account  in  respect  of  their  Valne  as  those  of  theBaok- 
nipt  and  themselves,  as  bis  Creditorsi  nrasi  be  Goosiderfji 
as  undone ;  originating  in  an  Agreement,  that  caanel  be 
carried  into  Effect;  and  that  they  have  a  Right  to  oonteod, 
that  they  stand,  as  if  this  Assignment  bad  aot  been  made;  I 
diink,  they  have  that  Right:  but  then,  tbe  Aaagnneot  being 
cut  down,  Ihey  cannot  apply  the  Lien   to  their,  general 
Debt ;  being  entitled  only  to  that  Lien,  whidi  IViUpck  had. 
Abstracting  therefore  froni  their  genei^l  Debt  ao  aiadb  m 
was  due  to  Willock,  they  have  a  Right  to  prove  tbe 
without  regard  to  the  Lien :  so  much  as  the  lien  does 
extend  to :  but  with  regard  to  tbe  Residue  the  VnoS 
bestayed,  until  the  Valueof  tbeLien  bas  been  settled^  and 
they  are  in  a  Condition  to  prove  in  Ibe  OFdinaiy-Course. 


An  Order  was  pronounce ;  declaring,  that  the  Petition- 
ecs  ha¥e  no  Lien  except  for  that  Debt,  with  regard  to 

(a)  Sut.  21  Jam.  1.  c.  19,  s.  II. 

vhick 
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which  they  may  stand  in  the  Place  of  fVillock;  and,  as  to  1813. 

the  remaining  Part  of  the  Debt,  that  they  should  go  before  o"*^^ 

the  Commissioners,  and  prove  in  the  ordinaiy  Course.  £         * 


MORRIS  r.  OWE!^.        *  May  22. 

AMOTION  to  dismiss  the  Bill  for  want  of  Proae^    Order  to 
ctition  was  resisted  on  the  Gromid,  that  the  Plaintiff  amend  the  Bill, 
liad  obtained  an  Order  to  amend  Six  Months  ago;  th6ugh  "^'  ^^^^  ®' 

U  was  not  served,  or  even  drawn  up.  ^'*'^"  "P*  ^*"* 

not  prevent  the 

Motion  to  dis- 
Mr.  Bell,  for  the  Defendant :  Mr.  Sideboiiom,  for  the  iq],,  for  ^aQ^ 

Plaintiff.  of  Prosecution* 

The  Lord  Chancellor  at  first  intimated,  that  die 
Course  was  a  Motion,  tliat  the  Plaintiff  should  draw  up 
bis  Order^  and  amend  within  a  Week  ;  or  that  the  Order 
to  amend  should  be  discharged :  but,  having  consulted  the 
Register  (a),  said,  that  If  a  I^aintiff,  having  obtained  an  ' 
Order  to  amend  for  the  Purpose  of  keeping  his  Bill  in 
Court,  did  not  get  tliat  Order  drawn  up  and  served,  until 
the  Defendant  had  a  Right  to  move  to  dismiss,  the  Order 
under  these  Circumstances  must  be  considered  a  Nullity ; 
and  cannot  prevent  the  Dismission  of  the  Bill. 

CaJ  Mr,  Croft. 


CLOWES 


^M 
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1SI3, 
3Jay  I*,  I7> 

Distinction 
between  the 
Admission  of 
parol  Evidence 
to  support,  or 
resist,  the  spe- 
cific Perform-   - 
nnce  of  a 
CoDtract  for 
Land:  admis- 
sible for  the  lat- 
ter Purpose 
upon  Mistake 
and  Surpriso  af 
veil  as  Fraud ; 
aot  to  Tary, 
add  to,  or  ex- 
plain,  the  writ- 
ten Contract. 

Upon  the  am- 
biguous Terras 
of  a  Contract, 
as  including  or 
excluding  the 
Timber,  the 
Purchaser's  Bill 
for  specific 
Performance 
dismissed ;  and 
having  through- 
out insisted 
upon  his  Con- 
struction, he 
was  not  per- 
mitted to  com- 
pel the  Vendor 


CLOWES  c.  HIGGINSON.  • 

AFTER  the  Decree,  proBouoced  at  &e  MolU  ia  ^ 
Cause  of  Higginson  t.  Clown  (a),  diumwiing  itt 
Bill,  this  Suit  was  instituted  by  the  PiirchMer,  the  Defci- 
dant  in  that  Cause;  praying  a  specific  Pecfonanoeof  At 
Contract,  according  to  his  Construction ;  that  is,  inclwiiBg 
the  Timber,  except  upon  the  Lots  Four,  and  Five;  to  vdtiAt 
as  be  represented,  the  separate  Valuatiws  wstLttv  beoM- 
fined:  the  Defeodailts,  tbeVeadorSy  inaiiiting^  dpt  mia 
the  eighth  Conditbn  of  Sale  all  the  Tittibet  wis  laie 
separately  valued.  • 

'■  •  ■  ■  ^ 
Mr.  Hart,  and  Mr.  Bdl,  tor  the  Plmn^ft^  cffomith 
Introduction  of  parol  Evidence  $  kinslingt .  opi^^  ^ 
Authorities,  cited  iu  the  former  •  Cause  •  bdnoai.-  thoe 
Parties,  that  it  cannot  be  admitted  to  vaqn  add  IQ^  ^ 
explam,  a  written  Contract;  as  it  may  to  abew  Fiandw 
Surprise. 


Sir  Samuel  Romilfy,  and  TSlr^HetUdf  for 


Evidence »  may  dearly' be  admitted  in  wapfoti  tt  lb 
Defence  to  a  Suit  in  a  Court  of  EqaStf  far  die  spedfe 
Performance  of  a  Contract  against  the  plakr  Iiicalioo; 
where  it  can  be  clearly  establnhed,  Ihalt  flie  oar  dU  not 
understand,  that  he  was  selling  what  Ac  other  vouumni 
that  he  was  buying.  In  such  a  Case,  ezisthig  towifik, 
and  established  by  clear  Evidence,  the  Court  would  refa* 
to  execute  the  Agreement ;  leaving  the  Party  to  Ijv* 

(aj  15  Vei.  516. 

to  convey  upon  the  Terms  he  originally  offered. 

Ik 
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The  Object  of  this  Evidence  is  to  explain  an  Ambiguity         1  SiS. 
on  the  Face  of  the  Condicioas  of  Sale;  and  its  Natnre  is,        Clowes 
that  die  Auctioneer  before  the  Sale  stated  to  the  Company  ^^ 

in  the  Presence  of  Persons,  biddii^  for  tfie  Plaintiff,  thai    HiooxKsov* 
the  Timber  on  the  different  Lots  was  to  be  paid  for  at  » 

-  Vdyialioti';  tfmt  severtd  Persons  ^ould  lianre  bid  con- 
'  sideraUy  m6re,  if  tfaejriiad  not  bjr  that  Sipbttation-  bees 
^  led  toccmdade,  that  tfieychoiild  hwe^  fardier  Sum  to 
I'fny  for  die 'nbiber* 

c 

The  Caae  of  Gunnin  v.  Erh{trt(a),  respecting  Evidence 

-  cf  Declaratiom  by  the  Auctioneer  iq;ainst  the  printed 
7^  Conditions,  was  tiol  followed  by  any  Decision  until  die 
■'  Case  of  Higgmion^.  Ct$u>a;  and  in  Drewe  v.  Warming- 
ton  (b)  Lord  Alvanlttfj  widi  Gunnis  v.  Erhart  before 
bin,  admitted  Evidence  to  explain,  and  almost  to  contra- 

^•'4k9t,  die  priilted  Particular;  certainly  not  understanding 
-^'iiimself  as  contradicting  diat  Case;  but  clearly  expressing 
ylm  OpioiMy  that  such  Evidence  ou^  to  be  received;  and 
^  deciding  upon  it 

r '»■'.■■••■        ■ 

If  however  these  Declarations  cannot  be  receiiwd  as  Bnv- 

.1  .  ' 

denoe  to  explain  an  Ambiguity,  it  cannot  be  refused  as  a  De- 

ienoe  lo  a  Bill  for  specific  Performance  of  a . Contract :  a    , 

Suit,  in  which  the  Defendant  may  shew,  not  only  what  the 

.;   Ag^seementwaSybutunderwhatCivcumstaiices^  took  place; 

.  ibat  io  this  fnatanre  die  Sale^  including  the  Timber,  at  the 

.,  Pripe,  that  was  bid^  proceeded  frona  Misappreliension,  not^ 

).,.o|i]jy  on.  his  Part,  but  under  which  all  Persons  present 

v^.,  Jahoured;  influencing  them  to  limit  their  Biddings ;  a  Case 

;^tficrefore  of  extreme  Hardship ;  sufficient  of  itself  without* 

Ffaud  to  induce  a.Court  of  Eijui^  to  refuse  its  Aid  to  the 

Purchaser  to  obtain  so  great  an  Advantage.    This 


(a)  1  Htfu  Blacks.  289*  (h)    At  the  Ao/b,  24th 

April,  1800. 

tinction 


Cloves 

V. 
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I8r3.  tinction  between  cancelling  and  specifically  perfbnnii^  a» 

Agreement,  receiving  parol  Evidence  in  the  cne  Casei  lo 
rebnt  an  Equity,  refusing  it  in  the  other,  to  alter,  exphmi, 
Bcooii&soy.    ^  *^^  ^^'  ^^  written  Contract,  was  establiriied  in  Savage 

v«  Teylor  (a) ;  and  has  been  followed  in  many  moden 
Cases :  Woollam y. Heam (b),  Ramsbottam v.Gauien (t)f 
was -admitted  by  Lord  Redesdale  m  Clinan  ▼.  Cooke  (i)^ 
and  is  particularly  illustrated  in  The  Marquis  of  TownJiaii 
V.  Stangroom  (e). 

The  Vice-Chancellor. 
The  Exclusion  of  parol  Evidence,  offered  to  esplaiii«, 

■  #  _  • 

add  to,  or  in  some  Way  to  vary,  a  written  Contract^  relatite 
to  Land,  stands  upon  Two  distinct  Grounds :  not  simply  as 
beii^  in  direct  Opposition  to  the  Statute  of  Frauds  (f):  bot 
i4so  upon  the  general  Rule  of  Evidence,  independent  of  tfaat 
Statute.    The  Writing  must  speak  for  itself;  and  cao  re 
ceive  no  Aid  from  extrinsic  Evidence  of  this  more  loofe 
and  dissatisfactory  Nature.     Hiat,  whiph  is  the  Rule  of 
Law,  prevaUs  equally  in  Courts  of  Equity;  whidi  admit 
no  different  Rule  of  Evidence  upon  this  Subject ;  and  thus 
far  tha  Rule  is  perfectly  clear;  rejecting  parol  Evidence 
offered  by  the  Plaintiff  to  constitute,  vary,  or  explain,  a 
Contract  in  Writing  concerning  Land ;  of  which  he  seeb 
the  specific   Performance  in  a  Court  of  Equity.    The 
Difficulty  is,  how  far  Evidence  is  admissibly  offered  as  a 
Defence  against  a  Bill,  praying  a  specific  l^erformanoe. 
Upon  that  there  undoubtedly  are  many  Cases^  where  the 
Evidence  ha.  been  received;  and,  without  enuB.^ting  the 
Authorities,  it  may  clearly  be  admitted  for  tbs|t  Purpose  opon 

faj  for.  234.  (dj  1  Sck.  and  Le  Frojf, 

(h)  7  Ves.Zll.  22. 

(cj  Ante,  l65.  (e)  6  Vet.  328. 

Cf)  Stat.  29  Ck.  2,  c.  3. 
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u  plain,  and  obvious  Principle;  that  a  Court  of  Equity  it  is\^. 

not  txmod  to  interpojie  by  specifically  performing  the  Con-         ^^^"^ 
tract:;,  and  though  the  Subject  and  Import  of  the  written       ^^^^^^ 
Contract,  are  clear,  so  that  tliere  is  no  Necessity  to  xesort    jj 
t^  Evidence  for  its  Construction,  yet,  if  the  Defendant  can    Specific  Per^ 
ahew  MX^  Circumstances  dehors,  independent  of  the  Writ-  formancc  dis- 
ing,  making  it  inequitable  to  interpose  for  the  Purpose  of  cretionary. 
a  specific  iPerformance,  a  Court  of  Equity,  having  satis- 
factory Information  upon  that  Subject,  will  not  inter|iuse* 
• 
Hie  Rule,  admitting  Evidence  in  tliose  Cases,  is  intelli- 
gible and  clear.   1 1  is  admitted,  not  to  vary  an  Agrceihent,  as 
it  is  oppressed  open  to  no  Objection,  and  therefore  upon 
iL^  letter  blading,  but  to  shew  Circumstances  of  Fraud; 
making  it  unconscientious  in  the  Party,  who  so  obtained  it, 
to  insist  upon,  and  unjust  in  the  Court  to  decree^  the  Per- 
formance. 

Fraud  is  not  die  only  Head,  upon  whidi  parol  Evidence' 
may  be  received,  and,  if  made  out  satisfactorily,  a  spe- 
cific Performance  may  be  refused.  Upon  clear  Evidence 
of  Mistake  or  Surprise,  that  the  Parties  did  not  understand 
each  other,  it  is  introduced,  not  to  explain,  or  alter,  the 
Agreement,  but  consistently  with  its  Terms  to  shew  Cir- 
cumstances of  Mistake  or  Surprise,  making  a  specific  Per- 
formance, as  in  the  Case  of  Fraud,  unjust ;  and  therefore 
not  conformable  to  tlie  Principles,  upon  which  a  Court  of  * 
Equity  exercises  this  Jurisdiction.  There  is  faovi^ver  con- 
siderable Difficulty  in  the  Application  of  Evidence  under 
this  Head;  calling  for  great  Caution, especially  upon  Sales 
by  Auction,  least  under  this  Idea  of  introducing  Evldenoe  ^ 
of  Mistake  the  Kule  should  be  relaxed  by  letting  it  in  to 
explain,  alter,  contradict,  and  in  Effect  get  rid  of,  a  written 
Agreement.  In  Sales  by  Auction  the  real  Object  of  in- 
troducing Declarations  by  the  Auctioneer  or  other  Persons 
is  to  explain,  alter,  or  contradict,  the  written  Coniract;  hi 

Effect 


9» 


CASE9  IN  C^AKteft^. 


tBiS. 


Ct6WlS 
•   V, 


.1* 


Effect' to  subithttt^  another  Confr^t ;  midi  ibdopcbSeM  of 
Authority,  I  should  be  nmch  dfaposed  to  r^|ecf  ihfcb'Oe* 
clamtioos,  ns  open  to  ill  the  Miscfaiefy  •tftuMt^wludt  the 
Statute  itas  directed,  atid  alto  viohlmgtte  fCikIa  of  Lbr, 
nrfaich'  prefailed  prefionsiy  \  ynHniMf  onefed^  ^^^  Fianlii^ 
seeking  a  Perloriuaucei  or  by  a*  DefeiMunt) '  1o  |^  tiir  of 
Ae  Contract :  a  IXstbction;  whkh  k  is  diflMiih't^  adbp^ 
miere  the  Evidence  is  tntrodnced  to  niew,TnaC  An  Wtifihg^ 
liurpuiting  to^- ihe  Contract^  is' not'  the  CotitiiBt;  4it 
there  18*110  Contract  between  them,  if,  4iat,  wliidi  it  proved 
by  parol,  do^  no^-oiafte^a  Fart  6f  if.  Thftt'doei  aot 
obpeilu'  ^kpOM  Ine '  PfmdijMe/  -on  ^  wniefa  a  iJefeliQnff 'it  jfar* 
mitted  to  shetlr  FiMd;  Mistdle^or  BcM^pirlM,  MMAal'to, 
and  independent  of,  the  written  Contract :  the  Object  ia 
the  ^tbel-tSM^Wiq;  to^^lrlil  of  theC(mVMI*By  c!fj^ 
hg  k  away* 


J    ..1 


li" 


I  do  not-recoUect  may  Tnitaiioe,  that  -Ewitaatg^  ofimi 
in  diat  View,'  hat  been  nsoetved:  b«t  Aiw^'ing  finevia 
wUch  it  baa  been  rejected.  Tbe  T^uti  rir  fiidlhnri 
'Etpji$(u)^  which  IweU  reaMmber,  mm 
iie*V6ndor;  ^die  deariy  intended;  diat  Ae 
An  Nwaary  ahoaM  be  ^eed  Ariinetljrfrnr  the  Tbabari 
iriiicb  the  Defendant wafto'tal^wUi^lieEi^  Irwai 
fwiiKdythatat  the  AnctioaediitinctSlatAnBif  mm  mmk, 
thet  lbei«  WW  to  ben  sepamte  Vaiunti«Hraf  die  Huiaaiji 
•nd  Ant  the  Defendant,  or  hh^Agant^-wni  prumc,  mJ 
hteaid  ibetrDeckration:  buttbeJOpimmrnf  ibeCqiwmai 
dear,  that  Evidence  of  that  Detlaration  coaM  not  tefe* 
ceived;  being  ofieredto  supply  a  Defect;  to  dterin 
Kespect  the  written  Import  of  the  f2onfrace« 


The  tame  Dedsion  has  been  nwle  ia  other  Caseib 
That,  which  comes  nearest  this,  is  Bamsioiiom  v.  Got* 


(a J  In  the  Court  of  Exchequer:  stated  15  Vet.  321. 


As 


eASBS  IN  CHANCERY.  ««0 

dtaX*)iiio  ^vbich  the  parol  Ewidence  seenu  to  Iwre  kad        1&IS. 
the  Effect  ip  aome Deg^ree of  altenqg  the  writteo Contract;       c"^^ 
which  waa  ailant  a.  to  the  Etpence  of  makiag  out  the  J" 

.  Title:  but  according  to  the  general  Rttle  the  Vendor  wuh-    Bigoinson. 
.  OQt  Slipyhitiao  to  the  oootrary  must  bear  the  Eapence  of  y^^^.      i^ 
'  laakiog  out  bia  owa  Title.    If  the  £iridence  there,  offered  nt  the  Expence 
.  cao  fiiirly  Im  broughl  vader  the  Head  of  Mistake,  the  of  making  out 
DefiBiidaiit,  who  ioU  reluctantly, havii^  unifanDly  intended,  his  Title, 
and  givcii  inatructions   aceovdingiy,   that  the    Expeoce 
abottld  be  borne  by  the  Puichaaer,  that  does  not  iufriis^e 

•  upon  the  Pnnciple  I  have  stated,  that  parol  Evidence  of 
frauds  Mistake,  or  Swrpiise,  may  be  received  aa  a  Groood 
of  Defence  i^puast  a  specific  Perfonnaace.        , 

J^o  Authority  having  dedded»  that  Evidsnce  can  be 
received  except  upon  one  of  those  Grounds,  these  Deda^ 
rations  are  offered,  where  the  Parties  have  contracted  in 
Wfilii^  upon  M  Sdbjeol,  distinctly  adverted  to  'm  their 
vrritlen  Contraet;  which  makea  a  Previsiou  for  it,  whether 
eaplicit  and  salisfiictory  is  aot  material  i  but,  as  here  is 
DO  Fraad,  Mistake,  or  Snrprisa^  the  Evidence  of  these 

•  I>eclaratMi8  must  be  rejected;  as  it  was  rejected  in  the 
either  Cause  between  Cbe  same  Parties  by  tk  itrnttah  ^iie 
BM»;  who  certainly  left  the  Qvestimi  opeti  as  1^  these 

.  JMettdantst  bat,my  Opiaion  being,  fhat  this  Evidence  ia 
offered  ta  contradict,  explattt,  or  vary,  the  wiitteii  Contract, 
and  not  for  aqr  of  the  Purpoeea  I  have  stated,  as  fonning 

.  ExceptioM,  di0  Evidenoa  is  equally  inadmissiMr  m  ihia 
Casea 


The  Evidence  having  been  rejected,  the  following  Jud^ 
ment  vras  pronooptpcd  by  die  Vice-Chancellob. 

(a)  Ante^  165. 

Vot.1.  Mm  The 
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Clowes 

HiooiRtoir, 


The  Bill  in  the  other  Cause  between  these  Parties  was 
dismissed  without  Costs :  the  Master  of  the  Rolb  ceftainly 
not  deciding,  what  would  be  the  Effect  of  a  Bill  for  spe- 
cific Performance,  filed,  by  the  other  Party,  the  Defendant 
in  that  Cause ;  but  conceiving,  that  a  specific  Performance 
ought  not  to  be  decreed  against  him,  having  purchased 
under  a  Mistake,  to  be  fairly  collected  from  the  Circun^ 
stances,  disclosed  by  the  written  Contract,  and  appearii^ 
before  the  Court.    The  Master  of  the  Rolls  certainly 
puts  no  direct  Construction  on  the  Contract;  obserring 
upon  the  Difliculty,  that  attends  any  Construction  of  it; 
and  not  determining,  that  the  Defendant's  is  preferable, 
concludes,  that,  admitting  it  to  be  erroneouS|  he  should 
not  be    held  bound    to   perform   the  Contract  in    the 
Plaintiff's    Sense;    leaving    it    not    absolutely    deddec^ 
which    was    the    right    Construction;    and,    even    sup- 
posing the  Plaintiff^s  the  true  one,  if  the  Terms  were  so 
ambiguous  as  to  lead  the  Defendant  tq  a  diffefent  Con- 
struction, who  consequently  purchased  under  a  Mistake,  be 
should  not  be  compell^  specifically  to  perform  the  Con- 
tract.   The  Master  of  the  ilolls  in  forming  that  CoJacIunoii 
adopts  Lord  Thurlow^s  Opinion  in  Calq^rley  v.  Willi" 
ams  (a) ;  and  seems  to  think,  the  Conse<|uence  of  such  a 
Mistake  would  be,  that  in  Reality  there  was  no  Agreement 
between  them ;  that,  misunderstanding  each  other,  the  one 
proposing  to  buy  one  Thing,  the  other  to  sell  another, 
a  Contract,  so  founded  in  Mistake,  cannot  consistently 
with  Justice  be  executed;  as  the.  Effect  would  be,  that 
the  one  must  pay  £9.QOO  more,   or   the  oth^  receive 
jf  2000  less,  than  he  intended. 


That  Bill  being  dismissed,  this  Bill  is  iiled  by  the  De- 
fendant in  that  Cause ;  desiring,  that  his  Construction  may 
be  put  upon  the  Agreement;  which  is  resisted  by  theVen- 


(a)  1  TM.jun.  210. 


dors. 
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^on,  ftanding  on  their  Construction;  according  to  nvliich  1813. 

they  never  intended  to  ndk  the  Timber,    Here  then  is  a 

Contract  in  Writing,  differently  construed  by  the  Two 

Parties;  and  the  Court  has  been  unable  to  put  any  Con-    Hxgginsok. 

^truction  upon  it;  coming  merely  to  the  Conclusion,  that 

there  was  a  Mistake ;  and  fbe  only  Distinctiqp  between 

the  Cases  is,  that  now  the  Vendors  are  the  E^fendants;  and 

^he  Mistake  and  Ambiguity  is  rath^  to  be  imputed  to^  that 

Party,  whose  Agent  framed  the  Particular^    With  that 

jingle  Exception,  that  the  one  may  he  considered  as  not  so 

much  the  Author  of  the  Agreement,  though  it  is  signed  by 

both,  thes6  Parties  are  in  precisely  the  same  Situation ;  and 

this  Cause  comes  before  the  Court  under  the  same  Circnln- 

stances :  a  Bill  for  the  specific  Performance  cf  an  Agte^ 

ment,  foimded  in  Mistake. 

Different  Interpretation^  haye  be^n  put  upon  the  eighth 
Article  of  this  Particular.  It  has  be^n  represent^  as  a 
mere  Kepetition  of  what  is  said  before  as  to  the  Umber 
cm  liOts.  4  and  5 :  or  that,  if  carried  farther,  it  must 
be  confined  to  Lot  2:  the  Seven  preceding  Articles 
riding  oyer  all  the  Lots ;  and  the  Question  is^  wh6the^ 
that  Article  applies  to  Lot  2  aloi^e,  to  X»ts  4  and  5 
alone,  or  to  all  the  Seven  Lots.  Applied  to  Lots  4 
and  5,  it  is  a  mere  Bcepetition  of  ^hat  had  b^en  alreacfy 
provided  for;  and  there  was  no  IJ^e  in  adding  that  Coiih 
dition  with  reference  to  those  Lots.  Was  it  then  intended 
to  apply  to  Lot  2  only  ?  That  derives  considerable  Ar- 
gument from  the  preceding  Part  of  the  eighth  Condition, 
applicable  to  that  Lot  exclusively,  and  from  the  special 
Provision  for  a  separate  Valuation  of  the  Timber  upon 
Lots  4  and  5 :  but  is  not  very  consistent  with  the  De- 
scription of  the  Timber,  which  the  Particular  holds  ont 
as  a  Temptation  to  Purchasers  as  to  Lot  2  as  well  as 
Lot  1.  The  Eflect  upon  this  Construction  must  be, 
^at  as  to  both  those  Lots,  though  th^  Purchaser  is  to  have 

Mma  ail 


5dei 
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all  liie  Inducement  to  bid^  that  would  be  derived  frpm.tfc^ 
Tunber^  it  iy.  to  be  tbe  Subject  of  separate  Valualyw, 

•    •.  ...  .      *  *  T 

la  this  Condition  then  to  b^  applied  genend)/  to  all  the 
Lota?  Upon  that  Hjgpoth^  it  is  open  to  th^.Obaerv^^DORt 
tbat  in  aome  Degree  it  infringes  upon  the  pjaia  Ifoq^rt  Qj[ 
a|l  the  preceding  Condition^^  taken,  together:  a  a^ffafa 
Validation  bein^g  expressed  (ml j  as  to  Two  liOt^t  .If  it 
extremely  diffijcult  to  put  any  jQonytruction  upop  fm  Instnh 
Hienty  so  loo^dy  and  iinperfe^^tly  expressed  in  eyerjt  JNrt; 
and,  not  meaning  to  say.decisiyeity  what  is  tbe  tnie  Cdh 
atructioo.  if  I  am  forced  to  intimate  an  Opinioo  among  rfl 
these  Difficulties  I.iqcline,  as.open  to  the  least.  Ol^^cliofit 
tp,  up4qitapd.the.yendwi  as  stating,  with,  regard  .to  att 
the  Lofs,  that  the  Timber  sh^H^b^.^eiwatc^.  valnefV 
Describing  the  Timber  on  Lots,  4  and  5,  a  aeparale 
Valuation  of  wbick  is  eapi^y  ilirected,  aa,  to  al)  ^-tli^  fcst 
be  gives,  a  general  Punectioq,  that  the  Piirchi^ser,  m^anpp 
4ie  Purchaseia  of  tbe,savf!ral  (iots,  ah^  |Uike>lliC|  ISadMS 
at  a  Vahiatioii.  Wh^Timberf  Cjan  jie  be jpowaeivedla 
fn^an  the  Six  Piec^  of  Elm  ^d  A«|b;.Fidi  aa.opHifi 
Anxiety  repeatiog.^^  D4rQctii>n.as  U>  4loiet.titfiag.4rti- 
cles^  before, eKpreoIy:proyi4ed  forf.H^inuat  b^mfffmtA 
to  have  sopnefarMiar  Meaning ;>.ja!bicbf  I  tbinl:^  wav  that 
^e. Purchaser  of  jiacb  Lpt  ^baU  tal^e  the  Tupim'  §U^£ur 
Validation,  not  cooi^e^ .toi  any  J^t  ^pecifioaUjf  wlucl^  m 
pot  inconsistent  with  the  express  Direction  aa  to  the  Lota 
4  and  5. 

I  do  not  say  decisively,  that  this  is  the  Constnictioo : 
nor  can  I  say,  idiat  the  Vendor  did  not  -mean  to  reasrve  a 
aubsequeiit  Valuation  of  the  Timber :  but  the  Expresaioci 
is  so  ambiguous,  that  it  might  inisleid  tbt  Pufcbaser. 
iVhat  then  is  die  Result  of  a  Contract  so  amUgoooa  as  io 
lead  both  Parties  to  a  mistakes!  ConstmctioD,  whhait 
Ffau^  or  Misccnyluct  in  either?    A  Court  of  Eqnitr  bf 

'     enforciDg 
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ettforcing  such  a  Contract  wciild  do  gross  Injustice.  '  Why 
is  not  Mistake^  upon  which  the  Master  of  the  Reitti 
let  off  the  Purchaser,  equally  to  let  off  the  Vendor?  By 
enforcing  the  Contract -1  must  deprive  the  one  of •  lus 
Estate  for  £2000  less,  or  make  the  other  pay  .£2000  more, 
dian  each  intended.  I  do  not  mean,  that  any  Degree 
of  Doubt  is  to  prevent  the  Court  from  putting  the  best 
Construction  it  can  upon  a  Contract:  but,  if  diere  U 
such  a  D^ree  of  Doubt  and  Ambiguity,  that  the  Court 
can  come  to  no  other  Conclusion,  than  that  the  Parties  did 
not  rightly  understand,  what  the  one  meant  to  buy,  and  the 
other  to  sell,  and  upon  that  Ground  of  Mistake  the  one 
has  heM  let  off,  that  is  a  Ground  for  refusing  in  a  Court  of 
Equity  to  perform  a  Contract,  the  Effect  of  which  must 
be  so  mudi  Injustice  to  one  Party  or  the  odier.  ■  That  is 
the  Ground,  upon  which  the  Lord  Chancellor  proceeded 
in  The  Marquis  of  TowmJiend  v.Stangroom  (a)^  and  Lord 
^urlow  in  Calverleyv.  Williams  (b)  held,  that,  one  Party 
intendmg  to  buy  what  the  other  never  intended  to  sell, 
ftere  was  no  Contract.  This  Case  affording  the  same 
Ground  of  Mistake,  upon  which  the  other  Cause  was 
decided  at  the  Rolls,  and  no  Circumstance  of  Difference^ 
except  that  the  other  Party  is  become  the  Plaintiff,  cannot 
le  distinguished;  and  must  meet  the  same  Fate:  the  Bill 
must  be  dismissed:  btit  in  such  a  Case  of  imiocent  Mis- 
take, neither  Party  meaning  to  take  an  Advantage,  I  will 
not  give  Costs.* 


1813* 


Gf.0W£9 

V. 
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The  Plaintiff  proposed  to  take  the  Estate  according  to 

di8  Defendant's  Construction;    paying  for  the  Timber 

upon  a  separate  Valuation;    This  was  objected  to  by  the 

Defendants,  as  uiu'easonable  after  all  this  litigation;  and 

« the  Bill  not-being  framed  for  that  Purpose. 


fa)  6  Vts.  328. 


(h)  1  rw.jun.  210. 


Mm9 


M 
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m&.  Mr.  ffart,  and  Mr.  SeH,  fdt  the  Pi^itkAft,  tttmndi^ 

Woollam  V.  Heam  (a);  nttd  relied  on  the  Pawage  «M  die 
^  ftill^  ''  hereby  offermg  to  perfomi  the  mid  Agpmsmf^t 
HiGdiK86v«    "  accorditig  to  the  true  Intent  and  Meaning  dieiMf/*  and 

the  Answer,  submitting  to  execute  a  Cohieyntice  to^  the 
Plaintiff  on  Condition^  tfa^  he  wonM  tak6  the  Titehter  at 
a  Valuation ;  observing  that  a  Plaintiff,  having  aHatad  one 
Construction  in  his  Bill,  nisij  adopt  another  at  die  Bar; 
and  have  Relief  accordingly :  Undsay  v.  Lj^Hch  (h}* 

Sir  Samuel  Romtlly,  in  Reply. 

The  Oflb-  by  the  Bill  does  not  bind  Hie  ^teMff  t» 
perform  the  Agreement  according  to  whatever  OnrtMt- 
tion  the  Court  shall  put  upon  it;  but  adopts  it  partieeltf 
Construction ;  and,  praymg  certainly  that  it  naay  be  pcr^ 
formed  according  to  the  true  Constmetidn,  mast  be  mdtf- 
stood  to  mean  that,  which  he  has  before  stated  as  Us  Gsa- 
afruction.  The  Bill  has  no  alternative  Words:  mrbonM 
Aat  be  the  Intention.  *  This  Election  is  mdst  uncoe- 
scientiously  insisted  on  against  the  Will  of  Ae  Defendnts 
at  the  Distance  of  Five  Years,  whatever  Change  may  have 
taken  place  ita  the  Vafue  of  the  Estate:  the  Plaintiff  iiisl 
contendmg  through  all  this  litigation,  idiat  he  was  Ho  have 
.  fhis  Purchase  for  <£2000  less  than  the  Ddtedtait'a  Price; 
yet  Reefing  the  Bargain  so  very  tfdvantageotts^  that  he  it 
now  williug  to  pay  ,£2000  more* 

The  Vl(;E-CHANC'fcLL6B. 

I  feel  great  Difficulty  in  eompelUng  the  Defendants  te 
eonvey  upon  the  Terms  now  proposed.  I  do  notnndes- 
atand  the  BUI,  taken  altogether,  sis  meaning  that  die 
.Plaintiff  is  ready  to  perform  die  Agreement  aocoidaig 
to  any  Construction  the  Court m^y  put  upon  it;  throwiig 

(aj  7  Va.  aif.  (h)  2Sck:  &  Lff.  u 


Clowjis 


GikSES  IN r€H;^NX3£gY.  ^35 

the  ColMlnietion  iqxm  the  Court    The  Plaintiff  hw  uni-         1813. 
Sormij  eemeoded,  both  at  die  RolU  and  here^  fnim  Ibe 
CoBmeocemeBt  cf  these  Suits  to  the  last  Decreei  thati^e 
never  iBadei  or  inteiided^  aay  Agreement  but  to  take  the    Hiooixsov. 
Estate  widi  the  Umber  upon  it,  with  the  Exception  of 
liDls  4  and  5;    and  as   Evidence  of   that  he  adduces 
this  Paper;  to  make  out  his  Construction.    This  is  not 
like  the  Case,  to  which  it  has  been  compared ;  a  PlaiutiiF 
calling  upon  the  Court  to  construe  and  execute  a  Will 
according  to  the  true  Construction;  suggesting  that,  which 
he  conceives  to  be  so :  but  this  Plaintiff  merely  submits  to 
perform  the  Agreement^  as  he  intended  it ;  according  to 
'  the. true  bitention,  as  he  represents  it;  that  is^  to  have  the 
Timber  with  tlie  Estate;:  never  meaning  to  pay  for  the 
Timber  separately.    The  Defendants  insist  on  the  contrary 
Construction,  as.that,  which  was  intended  by  them.   Though 
there  i& but  one  Paper  referred  to^. containing  the  Particu- 
lar, Conditions^  and  l^eclafations,  in  Truth  there  are  Two 
distinct  and  opposite  iSigreements^  one  insist^  on  by  each 
.Party,  as  evidenced  by  that  Paper :  the  one  including,  tha 
•  other  excluding,  the  Timber*    In  such  a  Case  of  mutual 
•.Mistake,  the  one  not  intending  to  sell,  what  the  pt)ier  meant 
I  to  buy,  the  Court,  feeling  the  Injustice  of  ^vin^  to  either 
a  Performance,  upon  Terms,  to  which,  the  other  never 
agreed,  has  come  to  the  Conclusion,  that  there  is  n^  Con- 
V tract  betH'eeu  them;  that  they  did  not  rightly  understand 
each  other;  and  therefore  it  is  not  possible  without  Con- 
sent  to  compel  either  to  take  what  the  other  has  offered. 
This  Plaintiff  having  uniformly  up  to  the  {fearing  insisted 
on  his  Construction,  as  the  only  Contract  between  t|iem, 
ijot  offering  to  take  up  the  other  Construction,  which  the 
.defendant  was  at  one  Time  willing  to  have  performed,  it 
u  perfectly  different  from  calling  upon  the  Court  to  declare 
the  true  Construction,  and  submitting  to  perforur  according 
to  that.  The  Court,  having  in  both  Instances  considered  the 
Transaction  as  too  ambiguous  to  form  the  Foundation  of  a 
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CooMel,  CMHiot  iiow  take  tfan  Pamge  k  tb^  Aoiwer  ii 
the  Gmiad  of  a  Decree  for  apecifie  Perfonnaace  against 
the  Will  of  the  Defrodaiits;  and  compel  tbem  lo  acccft 
Termai  which  they  oooe  offered,  but  Co  jwiu^h.  tb«  other 
Party  would  not  then  consent 

»  ».."».•■ 

The  Bill  mast  therefore  stand  dismissed  without  Coals. 


1^13, 
May  26. 

Demurrer  to  a 
Bill  for  Re- 
demption of  a 
Mortgage  upon 
Twenty  Years 
Possession  by 
the  Mortgagee 
over-ruled, 
upon  Allega- 
tion of  Admis- 
sion of  the 
Mortgage  lltle 
within  that 
Period* 


HODLE  V.  HEALEY. 

THE  B'dl  stated^  diat  in  the  Year  1777  die  Defendant 
having  contracted  with  Sarah  Smith  and  ERzabeA 
Smith,  an  Infant,  by  her  Guardian,  for  the  Purchase  of  the 
Equity  of  Redemption  of  Two  Houses,  then  in  Mortgage 
for  jf  dOO  and  ^SOO,  entered  into  Possesaon,  paid  off  the 
Mortgages,  and  took  Assignments;  but  did  not  pay  the 
Purchase-money  of  the  Equity  of  Redemption;  alledging 
Defects  in  the  Title.  In  1782  EUzabeth  Smith  havi^ 
married  Hodfe;  ihey  with  '  Sarah  Smith  6led  a  Bill 
agfunst  the  Defendant  for  a  specific  Performance.  On  the 
24th  of  Januotyl  VJMj  the  Parties  to  that  Sint  ngned  an 
Agreement,  that  die  Plaintifis  should  cancel  die  original 
Agreenienty  and  dismiss  their  Bill  with  Costs>  to  be  aHowed 
Che  Defendant  in  bis  Accoubt  of  the  Rents  and  Profits;  if" 
the  legal  and  equitaUe  Right  th^n  was  in,  or  should  after- 
wards come  to,  the  Plaintiffs  in  that  Suit;  ancl  that  unfit 
Paym^t  of  such  Costs,  &c.  there  should  be  no  Redemp- 
tion. 


The  Bill,  farther  stating,  diat  die  Defendant  ha4  lefer 
loe  continued  in  Possession  as  Mortgagee  without  Ac- 
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lOt 


ctant,  "Aio)!^  AppHoations  hki  at  Times  hwn  mftfe-  !»' 
Urn,  set  forth  a  Letter  in  Aiuiwer  to  oht  of  thbse  Ap|>li-  ■ 
cations,  made  in  Jun^,  1804,  by^  Plaintiff^Hrtiose  Wife 
was  dead/  leaying  One  Daughter  only :  ihe  Defendant  iii 
that  Letter  referring  particularly  to  the  Agreement  of 
January,  1784;  and  generally  proposing  to  advise  upon 
the  Interest  of  the  PlaintiflFV  Daughter.  The  Bill  then 
alledgiiigy  that  the  Rents  had  long  since  liquidated  the 
Incumbrance^,  prayed  an  Account  and  Reconveyance. 


1915« 


HosLa 

V.' 


To  this  Bill  the  Defendant  put  in  a  general  Demurrer 
for  want  of  £quity« 


Sir  Samuel  Romilly,9X^  Mr.  Barber,  in  support  of  the 
Demurrer,  contending  that,  the  Defendant  having,  been 
upwards  of  Twenty  Years  in  Possession  wiUiout  Accoubt, 
the  PIainti£Fs  were  not  entitjled  to  redeem,  and  that  this 
Objection  may  be  taken  by  Demurrer  faj*,  cited  the  fol- 
lowing Authorities: — £tire  v.  fVhite  (h),  Knowles  v. 
Spence  (cj,  Si*  John  v-  Turner  (d),  lihwn  v.  Cole  (e)^ 
Jenner  v.  Tracey  and  Belch  v.  Harvey  (f),  Anon.  Ca.  (g^^ 
Jggas  V.  Pickerell(h),  Pearson  v.  Pulley  (i),  Hartj^ole  y, 
■  (k)f  Conway  v.  Shrwqtton(l),  and      ■    .  v.  Jjord 


)   : 


♦  I"     ..' 


f  '    • 


1  e. 


(m)  Sea  Mr.  Cmt's  Note  to 
Cook  v.  Amkam^  3  P.  Wm$. 
987  ;  UiAAgga*  v«  Pickerell^ 
>8  Atk.  225;  Lord  JUdes* 
dalcs^Treat.  Flead.  254, 255, 
and  the  Authorities  referred 
to.  Edselly.  Baciaaoit,  2Vei. 
juh.  85. 

(bj  2  Vent.  340- 1  Eg.  Ca. 
^b,  313. 
•  (cJ'iEf.CM^M.SlS. 


(dji  t  Vem^AX^    ,,.  .,  ^ 

.    (fi  fa  N$t^,  to .  Cook  v. 
Amham,  3  P.  Wms.  MJ. 

(g)  5Atk.3\S.  /'," 

(kj  5'Atk.22S. 

(%)  1  Ck.  Ca,  102. 

'fkj  4  Bro;  P.  C.  3(?9. 

(IJ  15  Vin.  Ah.  p.  46*^ 

pi.  9. 


t 
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1 81S.         Artmle^  (a)^  Perry  t.  Marilm  (b);  ImM  lUdtMUt 


■■1  ■.     ■_'-..  '-■•■■■ 


.   4   #       .    * 


t». 


Ill ALK t .  ^^-  £ftff /,  and  Mr.  CoOk,  f6t  the  PlaiMift 


•  i 


I.  * 


Admitfing,  diat  thia  Gcrutt  accti^  by  Analog  td  fliij  StaCbte 
6f  limitations  ("e),  and  tliat  k  Demnrrei'  is  as  aVaiiabfe v 
«  Plea  to  take  Advantage  of  sfach  a  LengAi  of  PotteisifMii 
this  Case  is  not  tvhhin  the  general  Role,  prechidiiig  Re- 
demption :  the  Defendant  having  tvithin  Tweii^  Yean 
actually  treated  the  Property  at  mortgi^ed. '-  A  Plea  il^ 
however^  evidently  the  more  proper  Cottrae;  imd,  as  Issbe 
can  be  taken  by  the  PlaintitF  on  fhe  Facta  set  ii^  ocqgfat  ti> 
be  encouraged.    This  is  a  Demnrrer  fbr  Watit  of  Sqitt^jr 
simply:   but  the  Analogy  to  the  Statute  of 'limitation 
tloes  not  proceed  on  that  Ground  ^  but  oppoaeb  a  ^iutoiV 
Bartotfie  Relief.    This  Defendant  In  \Bfi^  &6iih ik- 
knowledged  himself  a  Mortgageer^  Demands  ^^  n^ 
by  the  Mortgi^ors  even  subsequent  to  that  Peiibd;  anB 
though  at  Law  the  DemaA^f  most  be  by  Acttott;  \o  preraft 
the  Effect  of  the  Statute;  in  Equity  die  mere  D^diiod  h 
equivalent.  •  i    --        .' 

T!5g  Vicb-ChancelIor. 

;  Theris  is  no  Doubt,  that  in  1784  the  Estate,  of  ^'hi(^ 
this  Bill  seeks  a  Kedeinption^  belonging  fo  Sdndi  and 
Elizabeth  Smithy  was  redeemable.  The  Qiie^oii  is, 
whether  upon  the  Facts,  statecl  in  the  Bill^  die  I^aiptiff  is 
now  entitled  to  redeem.    Upon  the  general  PnbcipTe  dieie 

can  be  no  Dispute,  that  a  Mortgagor,  coming  to  re^beiii 

■  *  1* 

Ca)  2  5c*.  and  Lef,  630,  (dj  Argued  after  last  Tn- 

6zt.  m/^Tcrm. 

(b)  2  Bro.  C.  C.  397.  CO  21  J«c.  1.  c.  l6,      . 

(cj  Page  213.  "     ^  '  ■ 

after 
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ajFtef  Tw^tjt  Yeini  FasiMsioa.by  ihe  Mortgagee^  ivithoui  1818. 

ihewing  some  Act,  ia  wbidi  k  was.  treated  as  a  Mortage 
within  that  Period^  is  too  late.    Does  this  Bill  then  state 
any  Facts,  inimg,  this  Case  oot  of  that  general  Principle,       HaALiTi 
adopted  by  Analogy  to  the  Statute  of  limitations,  and    ^,,^1,  ^f 
^iying  Ihi^  Right  to  Redenptiot)  after  the  Lapse  of  Twenty-  rrime  adopted 
.eigb^  Years  f    With  n^ani  to  the  Prayer  of  DiscoTery,  if  in  Equity  by 
Qpt  eiUitled  4o  ,  Relief  the  Plaintiff  canooC  have  the  Uis-  Analogy  to  the 
Qoyery.    By.  the .  Import  of  the  Agreement  of  1784,  the  Statute  of  Li- 
.X>efenda^t  unquestionably  was  recognised  as  a  mere  More^  "^i^^^'^^'- 

gage^.    It  is  s^d,  that  Agreement  per  «s,  followed  by  no       .,.'«« 
A       •  ^  V,.  ,.      . .    ^  entitled  to  Re- 

Act^  IS  aa  execjutory  Contract,  establishmg  bis  Character  ... 

qf  Mortgagee,  and  laaking  hia  liable  to  accomit:  but  the  haveDiscoyeir^ 
Effect  of  (bat  camiot  be  more  tbanan  actual  Mortgage. 
Tbe  Agref  mf^nt  to  siccoonl  gives  it  m  Date  at  that  Time : 
.but  if  for  Twenty  Years  afterwards. he  has  done  no  Act  aa 
Mortgagee,  he  is  entitled  to  the  Benefit  of  the  Analogy  to 
the  Statute.  Elizabeth  Smiih  was  under  th^  Disability  of 
Coverture!  and  there  must  have  been  the  Disability  of 
Infancy,  until  both,  being  Bai^ters,  came  of  Age:  a 
considerable  Period  therefore  niust  have  elapsed,  before 
their  Claim  could  be  barred. 

There  is  no  Doubt,  that  Advantage  may  be  taken  of 
this  Objection  by  Demurrer ;  if  the  Bill  so  states  the 
Case,  that  there  is  nothing  to  interfere  with  the  Effect  of 
the  Lapse  of  Hme,  to  the  Bene^t  of  which  the  Defei;i« 
^nt  is  entitled :  but  it  is  difficult  to  suppose  such  a  Case ; 
the  Bill  not  alledging  something  to  take  it  but  of  the 
Analogy  to  the  Statute,  lli^  Question  is,  whether  this 
Bill  does  slate  any  thing,  taking  it  out  of  that  Analogy) 
and  amounting  to  a  Recognition  of  the  Character  of  Mort- 
gagee: it  sflttM,  didt  iti  1784  he  did  in  fact  hold  as  Mbrt^ 
fpigee,  and  was  accountable  as  such ;  that  the  Plaintiffs  nad 
■die  fi^uity.bf  Hbdemption ;  and  mad6  frequent  Applica- 
tions 


MD 


1813. 


HODLE 

Healxt. 

Here  De* 
lBand>  without 

Process  or  Ac- 
knowledgment^ 
not  sufficient 
against  the 
SUtute  of 
limitations* 
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tiofis  for  an  Account:  but  the  mere  Demand  6f^AccotnK 
18  not  alone  sufficient  to  prevent  the  Effect  of  die  Leng& 
of  Tune.  It  18  represented  as  equivalent  to  actual  Entrf ; 
which  is  sufficient  to  keep  alive  the  Right  of  a  Person 
disseised:  but  a  mere  Demand  of  a  Debt,  without  Process, 
or  any  Acknowledgment,  is  not  sufficient  to .  take  die  Gise 
out  of  the  Statute  of  Limitations.  Here  is^  however, 
farther,  the  Correspondence  in  1799,  1801,  and  dds  Letter 
in  1804;  by  whidi  he  refers  expressly  to  the  Agreement 
of  January f  1784;  admitting  clearly,  that  he  was  at  that 
Time  a  Mortgagee;  and  holding  out  the  Terms  of  Re- 
demption. Is  not  that  a  sufficient  Recognitioo  of  hit 
Character  of  Mortgagee ;  chiteitig  the  Benefit  of  it  him- 
self; and  does  it  not  preclude  his  setting  up  any  different 
Title  from  that  under  the  Agreement  of  1784;  by  which 
they  clearly  stand  in  the  .|^lati«9  ofAlott^gor  and  Mort- 
gagee? 


f  ■  t  '* '.  • 


It  is  said,  that  Lord  Thurlaw\  Opinion  was^  t^t  a  vfdt^ 
Declaration  of  the  Party,  that  he  is  Mortg^ij^  is.not^ 
sufficient,  unless  some  Act  is  done,  to  keep  alive  the  C3ia- 
racter;  and  the  Case  pf  Perry  y.  Manfon  (a)  \i$  cited: 
but,  I  do  not  collect  that  from  Lord  TKurloi^%  BeasouK 
The  Question  there  was,  whether  a  verbal  IlqcUratioo  bj 
the  Mortgagee  after  a  Suit  commenced  was  to  be  opposed 
to  his  Answer,  positiveljf.^8ettin|[  up  a  distinct  and  j^sf^ifffit 
Title.  Lord  KenyotCi  Opinion  was,  that  even  under  such 
CircumsUnces.  )^  mere  Declaration  was  aaflgicwnt;  .-bat 
IL^rd  Thurhw,  so  far  from  concurring  in  dia^.afr^  dtf^cdl 
die  tteve^:  <<  I  take  it,  that  a  Man,  takii^  If <^ti^  h^  i^ 
^  Wni,  or  any  other  deliberate  Act,  wbeieiii  .he  v^^ 
^  that  he  is  Mortgagee,  either  of  th^se  Circunistincci  i^ 
'^^take  &e  Case  out  of^ the  Rule,  that  n  Mor^i^or  j|^ 
^  not  redeem'  after  Twenty  Years^*"  and  i^  die  Q<^i|^ 
aeeiiit  to  lay  down  the'^PHnciple,  that  if  •  Fvty  vriU  Hr^, 


(•)  S  Brf>.  C.  C.  897, 


ihH 
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that  h^  ia  only  t  Mortgagee^  he  is  boimd  by  such  AdmisBion ;  1 8 1 3« 

and  cannot  resist  Redemption. 


HoDiis 

V, 


The  single  Question  before  me  is,  whether  the  Defen-  Healby 
dant,  in  1804  referring  to  the  Agreement  of  1784|  does 
not  thereby  admit,  that  he  was  in  Possession  solely  in  the. 
Character  of  Mortgagee  upon  the  Footing  of  that  Agree- 
ment. Upon  that  Ground  I  think^  there  is  suflBcient  alleged 
in  this  Bill  to  sustain  the  Right  of  Redemption ;  and  there* 
fpre  this  Demurreir  must  be  over-ruled. 


1813, 

GRIFFITH  t.  WOOD.  jjf^^  2i^ 

A  DEMURRER  having  been  over-ruled  in  this  Cause,    xfter  De« 
a  Motion  was  made,  as  of  course,  for  a  Month's  murrer  oveiw 
*** 

lime  to  plead  or  answer.         *  ruled  Order 

of  course  for  a 

The  Register  (a)  objected,  that  the  Order  for  time  ^''''^  ^  P^*^ 
could  not  be  taken  except  in  the  common  Way^  and  upon 
the  usual  All^;ation. 

■      ■  "       -  *  ■  ^ 

Mr.  Cooke^  in  support  of  the  Motion.  ^. 

This  Motion  is  ipade  in  the  common  Way,^  except  n^ 
l!k>t  praying  Time  to  demur:  the  Defendant  having  already. 
Ihken  that  Coarse.  There  is  no  Rule,  that  an  Order  for 
'^tlme  cannot  be  had  after  a  Demurrer  over-ruled.  Itlie 
'^end  Rtde  certainly  is  not  to  permit  more  than  qne 
IXIatory:  but  a  Plea  is  considered  as  an  Answer.    If'  the 

'0eftQdalit  18  not  entitled  tolTime,  as  of  course,  the  Con- 

»  •  •      •      *  ^     • 

.  (m}.Us.  Walktr. 

v  .^  sequence 


$4» 


lais. 


G|IIFF1T9 

Wood. 
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feqMeo^se  most  be^  diat  nAer  Ae  jDjeBVnrer  tUpi9«d  h$. 
would  be  instantly  in  Contefipt,  and  ittbj«ct  to  Altfck- 
meot;  and,  if  he  is  adfisedyUmt  be  is  not  boMod  to  answer, 
die  Effect  will  be  most  imjust.  No  Objectioo  to  ibii 
Motion  can  b^  flated  ftom  ^  ][lepor|t»  or  JBpoM  l4 
Pkactice. 


!fke  ViCK-Cq^MCBLtov  nadp  ^e  Order. 


1813, 
May  21. 

Injunction, 
restraining  an 
Executor, 
cldming  under 
the  Will,  and 
aho  by  a  Gift 
from  the  Tes- 
tatrix tn  her 
Life,  from 
selling,  upon 
Affidavit  of  un- 
due Influence, 
lie. 


EDMUNDS  V.  BIRD. 

AMOTION  was  made  for  an  Injunction  to  restiai^ 
an  Executor  from  conve/tips^ftirniture  apd  othe^ 
specific  Property  into  Money,  upon  strong  Affidavits  of 
his  having  obtained  compleat  Influence  over  l^TesMrixj 
at  an  advanced  Age ;  that  from  the  Time  she  became 
acquainted  with  him  she  feU  into  the  Habit  of  ezcesave 
Intoxication ;  Uiat  he  prejudiced  her  against  the  Plaintiff 
and  all  her  other  Connections ;  and  prevailed  upon  her  to 
make  a  Will;  also  claiming. the  Property  in  his  Possession 
as  a  Gift  from  the  Testatrix  in  her  Life:  the  Plaiutiff 
insisting,  tliat  she  was  equally  incompetent  to  either  Act. 

Mr.  Cooke,  in  tnpporl  of  the  Motion. 


An  Admiuistration  pendente  Ute  m^t  bave  been  pb» 
tained  in  the  Ecclesiastical  Court:  bi^t  that  would  not 
secure  the  Property,  of  which  the  Defendant  has  got  Pot- 
session  ;  and  is  about  to  sell;  and  the  fair  Presumption 
from  the  Circnmstancesi  disclosed  by  this  Affidavit,  is,  tbtt 
this  Property,  if  converted  into  Money^  will  be  irrecorer- 

abk. 
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able.  The  Case  of  King  v.  King  (a)  is  a  strong;  Aiitho- 
rily  for  th6  jurisdiction ;  and  Lprd  Erskin^s  E](pression 
hi  Richards  V.  Chave  (b),  that  this  Court  ought  never  to 
interfere,  vihere  the  Spiritual  Court  can  grant  an  Adminis- 
tration pendente  Ute^  must  t>e  taken  with  the  previous 
Qualification,  that  the  T^roperty  was  not  proved  to  be  in 
Danger.  The  Defendant  cannot  sustain  much  Inconve- 
nience; as,  if  he  can  make  out  a  Case,  or  by  Security 
satisfy  the  Court,  that  the  Effects  will  be  forthcoming,  he 
may  put  in  an  Answer ;  and  get  rid  of  the  Injunction. 
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1813. 


EDMVKDt 

Bird. 


The  VlCE-Ci}AMC£lr2^K. 

A  strong  Ground  for  the  Motion  is,  that  an  Administra- 
|tion  pendente  lite  would  not  help  the  Plaintiff:  the  De- 
fendant inisting  upon  a  Title  by  Gift  inter  vivos,  which,  as 
well  as  theVVill>  is  impeached.  That  Ground,  I  think^ 
will  sustiun  the  Motion. 


Tlie  Order  woa  made* 

(a J  6  Fes.  17 2. 


(b)  12  r«.  452, 


I. 
.  f 
.  t 


KENPALL,  Exfarie. 


1813, 
May  25. 


THE  usual  Order  for  Attendance  had  been  made  jipon    Bankrupt,  not 
a  Petition  to  stay  a  Bankrupt's  Certificate:  but  tbi^  ^"^""^  ^*^^  * 

/%>    I       .  4  J  '    Petition  to  stay 

bankrupt  was  not  served.  .   i.   ^     ... 

T^  '^  his  Certificate^ 

on  which  an 

Attendance  had  been  ordered,  entitled  to  his  Certificate;   and   not 

bound  by  taking  Copies  of  the  Afiidavits. 

'  The 
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1813. 


KlNDALL^ 

Ex  parity 


The  Lord  Chancbllob. 

This  Certificate  must  be  allowed.  The  BanknqK,  not 
having  been  served  with  Notice  of  the  PetitioQ,  upoo 
which  an  Attendance  WM  onlersd  OD  the  next  Day  of 
Petitions^  had  a  Right  to  call  for  his  Certificate  ou  Ae 
Monibg  of  that  Day;  and,  though  he  mftcrwarda  Ipok 
Office  Copies  of  the  Affidavits,  I  will  not  bincl  a  Banknipt 
to  bis  Prejudice  by  that  Aet,  wheo  it  was  not:  n^oeasaiy  for 
him  to  take  any  Notice  whatsoever  of  the  Pedtun;  as  it 
must  be  understood,  that  if  a  Bankrupd  is  not  sti^td  with 
the  Petition  to  stay  his  Certificate,  upon  which  lOiAtlaMi- 
ance  is  ordered  on  the  next  Day  of  Petitions^  fbe  Certi- 
ficate shall  go  of  course. 


m, 


181S, 
Jlfoy  26. 

Purchaser 
discharged  on 
Motion  upon 
Affidavit  of* 
Imprisonment 
for  Debt  B^ 
Insolv^cy* 


HODDER  V.  RUFFIN. 

THE  Plaintiffs  moved  to  dischai^  a  Pbrdiaser  md 
that  the  Estate  may  be  re-sold  with  the  Appfehitioo 
of  the  Master;  stating  by  Affidavit,  that  since  the  Ceofir- 
mation  of  the  Report  the  Purchaser  weir  ooofiaed  fcr 
Debt  in  the  King*s  Benck  Prison ;  and,  ae  the  DeponenC 
has  been  informed  and  believes,  is  becospe  wiioBly  iinlwmf, 
and  incapable  of  compleating  the  Purchase.  The  Per* 
chaser  was  served  ^  but  did  not  appear. 

Mr.  Bell,  in  support  of  the  Motion,  end  Mr.  JBsdUaib, 
(Amicui  Curia),  stated,  that  the  Practice  in  order  to  dis* 
charge  a  Purchaser  formerly  was  differoit,  but  the 
Practice  audiorised  this  summary  Application. 


TAe  Vice-Chancellor  observiiq;,  that  the  Practict 
was  conveuient^  made  the  Order. 

WHTTWORTH 
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1813* 

WHlTWORTH  V.  DAVIS.  May  19^  21. 

Tames  Ptdne^  bavbg  contracted  for  a  Purchase  from     Demurrer  by 

the  Defendant  Grahamj  q^eed  \n  August,  1810,  to  a  Bankrupt  to 

«ell  Part  of  the  Property  <:ontracted  for,  to  James  Davis;  *.^'^^  J^^"»"S 

who  in  Augud  1811  agreed  to  seU  the  Subject  of  his  ^'^"^/"'^  ^}^ 

Purchaae   to  the  Plaintiff.     These   different  Contracts  ^,   ^  , 

Charges  and 

.iremainiiq^  nncKecuted,  Davk  la  Aprils   1812,   became  Pniyer  for  He* 
Banl^nipt.    The  Bill,  filed  against  Graham^  Pained  the  jjef ;  viz.  the 
Assignees  under  the   Commission  of   Bankruptcy,  and  specific  Per- 
against  Davis,  the  Bankrupt,  prayed,  that  the  Agreement  formancc  of  a 
between  Davis  and  the  Plaintiff,  might  be  specifically  Contract,  [ire- 
performed,  and  that  all  proper  Parties  might  concur,  and  ^**^"^  ^^  his 

an  Injunction  to  restrain  AiV Assignees  from  proceeding    ^"  ^^^  ^^* 

alio  wed* 
for  Kent  asaiiist  tlie  Plaintiff  in  Possession,    To  this  Bill     ^.   .  '  . 
^    _,         *      _      .    ,  ,  Distiuclion 

the  Bankrupt  Davis  demurred.  ^       Tiaud. 

Whether  a 
Mr.  Otceti,  in  support  of  tlie  Demurrer.  Bankrupt  ean 

.     bemadcaParty 

The  BaukrupC  has  beei?  improperly  made  a  Party,  his  ™«'«^y  ^^^  ^^ 
Interest  having  passed  by  the  Assignment ;  and  the  Assig-  ^^^''y»  *"^  *® 
iiees  being  Parties.     In  ordinaiy  Cases  a  Bankrupt  cannot  .  . 
be  made  a  Party;  and  there  are  no  special  Circumstances,  Q^^r4» 
justifying  a  DepaKure  from  the  general  Rule.    No  Relief 
is  prayed,  nor  any  Case  made,  agannt  him.    He  is  to  here- 
^rded  as  a  mere  Witness;  whom  the  Plaintiff  may  examine^ 
though  the  Assignees  cannot.     The  Case  of  FerUon  v. 
Hughes  (a)  states  the  Principle,  that  a  mere  Witness  shall 
not  be  made  a  Defendant;  and  thb  Bankrupt  does  not  fall 
within  any  of  the  Exceptions  to  the  general  Rule,  men- 
tioned in  that  Case,  as  Agent  to  sell,  Auctioneer,  Secre* 
tary  or  Book-keeper  to  a  Corporation. 

(aj  7  Ves.  287. 

Vol.  I.  N  B  Sir 
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1813.  Sir  Samuel  Romilly,  and  Mr.  Meggison,  for  the  Plaint 

^^^"^  liff>  citing  the  Cases  of  Drake  v.  The  Mayor  of  Exeter  (ctf, 
and  Moyses  v.  Little  (b),  as  Authorities,  that  the  Interest 
Davis.  ^"  ^^^  Bankru{>t*8  Contract  had  not  passed  to  hiis  Assignees, 
contended,  that,  admitting  the  Bankrupt  has  no  Interest, 
the  Plaintiff  is  entitled  to  bring  him  before  tlie  Court,  and 
4iave  his  Answer;  as,  if  necessary  to  obtain  an  Injunction 
against  Assignees  the  Plaintiff  may  make  the  Bankrupt  a 
IHurt^;  and  the  Court  wili  not  on  the  Answer  of  the  Aang- 
nees,  that  they  know  nodiing  of  the  Matter,  dissolve  the 
injunction;  which  is  retained  until  the  Bankrupt's  Answer 
comes  in,  which  may  be  read  against  the  Assignees  in  sup- 
port of  die  Injunction,  thot^  perhaps  not  at  the  Hearing. 
In  Qlassford  v.  Jaffrey,  which  lately  occurred  in  the  £i- 
ehequer,  the  Bankrupt's  Answer  was  read  against  his 
Assignees. 

Mr.  Hartf  and  Mr.  Cooke  (Amid  Curiis)^  said,  tbe 
Lord  Chancellor  had  intimated^  that  it  might  be  necessaiy 
}a  make  a  Bankrupt  a  Party,  in  order  to  enable  the  Plaintiff 
to  frame  the  Interrogatories,  on  whijgh  be  was  to  be 
examined  as  a  Witness;  and  referred,  for  the  general  Doc- 
trine, to  he  Texier  v.  The  Margravine  ofAn^adi  (c). 

Mr.  OweHf  in  Keply. 

Few  Propositions  would  lead  to  greater  HardAip  thao 
that  a  Bankrupt  should  be  made  a  Party  in  such  a  Suit  as 
this ;  having  no  Property  even  to  pay  for  die  Answer  he  ii 
called  upon  to  put  in ;  though  a  Bill  of  Disooverj  may 
admit  the  Distinction,  that  he  would  be  entitled  to  hit 
Costs.  Fraud  is  the  single  Exception,  upon  vrhidi  a  Bank- 
rupt, or  any  other  Person,  who  is  a  mere  Witness,  can  be 

ra)  1  Ch.Ca.7l.  1  Nets.  (b)  2  VetTi.  194. 

Ck,  Rep.  102.   1  Eq.  Ca.  Ab.  (c)  15  Ftt.  159. 

53,  pi.  1. 
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ipade  a  Party,    The  Reason,  that  without  this  Discovery  1813. 

by  the  Bankrupt  the  Plaintiff  will  not  know  how  to  point  .,,   ^"^^ 

.J  .  ^  .  1     •  •    T  WniTWORTU 

his  Case  s^ainst  the  Assignees  cannot  apply  m  this  Instance.  ^ 

In  Glussford  v.  J(0re\i  the  Assignees,  referring  to  the  An-        Davis. 
8wer  of  th^  Bankrupt,  incorporated  it  with  their  own. 


Tkt  Vi(ce-Chancellor* 

Upon  the  Argument  of  this  Demurrer  it  was  contended       May  26« 
in  support  of  the  Bill,  that  Davis^  the  Bankrupt,  was 
properly  made  a  Party  in  respect  of  the  Interest  be  had 
in  the  Subject :  the  Right  to  have  the  Contract  performed^ 
or  to  resist  it,  bting  a  Subject,  that  did  not  devolve  upon 
the  Assignees ;  and  Two  Cases  were  referred  to:  Moyses   . 
V.  Little  (a),  and  Drake  v.  The  Mayor  of  Exeter  (b),  to 
a  certain  Degree  warranting  the  Proposition,  that  the.  In- 
terest, which  the  Bankrupt  had  in  a  Contract,  does  not 
devolve  upon  his  Assignees.     If  that  Proposition  can  be 
maintained,  this  Bill  is  properly  framed ;  the  Bankrupt 
being  mixed  widi  the  other  Defendants  in  the  Charges  of 
the  Bill,  and  Relief  prayed  against  him  as  weH  as  die 
others ;  tliat  he  may  join  in  the  Conveyance.    That  Pro- 
position however  appears  to  me  not  to  be  tenable.     It 
proves  considerably  too  mucli ;  as,  if  the  equitable  Interest 
in  the  Contract,  does  not  devolve  upon  the  Assignees,  they 
ought  not  to  have  been  made  Parties ;  but  the  Bankrupt 
alone.    Tbat  is  contrary  to  all  Authority;  and  was  reliu«    Eflect  of  As- 
quished  by  Sir  Samuel  Romilltf  upon  tlie  clear  Ground,  signment  under 
that  all  legal  and  equitable  Interest  in  the  Property  devolves  *  Commission 
upon  the  Assignees ;  that  they  are  competent  to  sustain  ^     ^nruptcy; 
the  Case  in  point  of  Interest;  and  therefore  the  Bankrupt  j  ^,  i     j 
is  not  a  necessary  Party.     That  is  expressly  stated  in  De  ^ble  Interest. 
Golk  V.  Ward  (c)  in  the  Note  to  fVych  v.  Meal. 

(a)  2  Vern.  194.  102.  1  Eq.  Ca.  Ab.  53,  pi.  1. 

(b)  1  CA.  Cfl.  71.  1  Nd$.         CO  3  P.  Hill.  31 1,  ».  I. 

Nna  The 
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ll'arrwo&Tii 

«^- 

Davis. 


The  other  Gitmnd,  alleged  m  support  of  the  BiO,  is 
more  questionable:  H'hetber  the  Bankttipt  is  not  a  proper 
Party  for  the  Purpose  of  Discoveiy ;  and  to  sustain  die 
Injunction,  if  bis  Answer  affords  Ground  for  it.  Sir 
Samitel  RomiUif  stated  the  Practice  to  be  to  make  die 
Bankrupt  a  Party,  with  the  View  to  read  his  Answer  fbr 
the  Purpose  of  sustaining  the  Injunction  against  his  Asag- 
nees;  and  that  receives  some  Audiority  from  what  is  stirted 
by  Lord  Redesdale  (a);  that  ^  a  Bankrupt,  mmde  a  Pvty 
^  to  a  B3i  s^inst  his  Assignees  touchiiq;  his  Estate,  naj 
^  demur  to  the  Relief,  all  his  Interest  bang  transferred  to 
'^  his  Assignees :  but  it  seems  to  hhve  been  generalij 
''  understood,  that,  if  any  Discovery  is  sought  of  his  Acts, 
'^  before  he  became  a  Baokrupt,  he  must  answer  to  that 
'^  Part  of  the  Bill  for  the  Sake  of  Discovery;  and,  to 
^^  assist  the  Plaintiff  in  obtaining  Proof;  though  bii 
^'  Answer  cannot  be  read  against  his  Afinigpee^^  and  othe^ 
'^  wise  the  Bankruptcy  might  entirely  defefit  Justice/' 


No  Anthority  is  cited  for  that:  but  Lori  Reiadak's 
Jui^OVeot  is  confirmed  by  tlie  Intimation  firom  die  Bar  of 
the  current  Opinion,  that  the  Bankrupt  may  fbr  the  Pur- 
pose  of  Disoovery  be  a  Party  ia  a  Bill  for  an  Infunction. 
I  have  sot  been  able  to  find  a  Case,  that  aupports  dat 
Opinion:  bnt  the  Knowledge,  that  it  is  the  received  Prac- 
tice^ is  sufficient  to  induce  me  not  lightly  to  distuib  it 
There  is  certainly  great  Convenience  in  this  ;  as  in  such  a 
Case  all  the  Transaction  may  be  known  to  the  Bankrupt 
alone;  and  the  Party^  seeking  Relief,  would  be  enfirely 
deprived  of  it,  as  far  as  r^ards  the  Injunction^  if  a  Dis- 
covery cannot  be  obtained  from  the  only  Party,  haviq;a 
Knowledge  of  the  Transaction.  Tliere  is  however  a  Dif- 
ficulty consistently  with  the  Rule  and  Principle,  to  cooceive 
:  iiow  the  Bankrupt's  Answer  can  be  read  against  his  Asq- 


CmJ  Lord  Rcdcs.  Tr.  Ck.  PI.  146-3. 
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nees  even  for  the  Purpose  of  an  InjuDCtion,  ^heo  clestrl; 
it  could  not  be  read  against  them  at  tiie  Heariag* 

The  Case  of  Glassford  ▼.  Jaffirey;  in  the  Court  of  Ex- 
chequer ^  which  was  cited  as  an  Authority  for  reading  die 
Bankrupt's  Answer  against  his  Assignees,  affords  no  As- 
sistance upon  this  Point ;  all  die  Assignees  having  put  in 
distinct  Answers^  craving  Leave  to  refer  to  tlie  Answer  of 
the  Bankrupt,  and  the  Schedules  to  that  Anewer;  not 
having  any  Knowledge  thenoselves  upon  the  Subject.  In 
that  Instance  therefore  the  Bankrupt's  Answer  was  pn>- 
perly  read  against  them. 


]83^. 


Whjtwoiit» 
Datis. 


There  is  one  direct  Authority,  that  the  Bankrupt  ought 
not  to  be  made  a  Party  even  for  the  Purpose  of  Disco- 
very :  Griffin  ▼.  Archer  (a).  The  Nate  is  short :  but  I 
have  inquired  from  the  Judges,  who  decided  that  Case; 
and  find  the  Report  of  the  Decision,  that  the  Denrorrer 
was  allowed,  is  correct.  The  Case  of  Kiug  v.  Mariiu  (b) 
does  not  bear  upon  the  Subject :  the  Opinion  of  the  Court 
being,  that  there  might  be  Relief  against  the  Bankrupt 
upon  the  Fraud ;  who  is  stated  expressly  to  be  a  material 
Party,  against  whom  a  Decree  might  be  made.  There  was 
another  late  Case,  Cooke  t.  Marsh  (c),  in  which  I  under- 
stand from  general  Information  only,  that  the  Demurrer 
was  allowed :  but  I  do  not  find  distinctly,  that  it  \vaa  the 
.  Demurrer  of  the  Bankrupt. 

The  Case  standing  thus  upon  the  Authorities,  how  b  it 
on  Principle  ?  The  Case  of  Fenton  ?.  Hvgl^es  (d)  lays, 
down  a  broad  Principle,  that  would  exclude  this  Bunknipt 


(e)    In    ChoMCcry,  TViJU 
ISll. 


(a)    2  Jnst.  478,  cited 
ante,  2  Fm.  jun.  643. 
fbj  2  Ves.}W.  641.  (dj  7  Vu.  287 

Nn3 


550  CASES  IN  CHANCERY. 


Whitworth 

T. 


that  Rule. 


1813.  as  a  Party;  viz.  that  a  Person,  who  has  no  Intcreit,  «nd 
is  a  mere  Witness,  against  whom  Acre  could  be  no  He- 
lief,  ought  not  to  be  a  Party.  A  Bankrupt  stand-in  that 
Davis.  Situation :  a  competent  Witness,  having  no  Tntere^rt, 
Rule,  that  a  against  whom  therefore  no  Belief  can  be  had  at  the  Hear* 
mere  Witness,  ing,  he  falls  precisely  within  that  general  Rule ;  Aiad  th* 
having  no  Inte-  Cases  of  Exception,  stated  by  the  Lord  Chan^fH&r^  d6 
rest,  ought  not  ^^t  comprehend  him.  So  in  the  Case  of  Le  Texier  t. 
to  be  a  Parly,  jtj^  Margavine  of  Anspach(a),  where  the  ^eiictal  Rule 
L«*  T>»i^  i^  '^^  down,  the  Case  of  a  Bankrupt  is  not  stated  as  con- 

stituting an  Exception.  The  Principle  is  certainly  against 
making  him  a  Party ;  and  the  Instafnce  of  Exception,  pat 
by  the  Lord  Chancellor  in  Fenton  v.  Hughes,  is  men- 
tioned, not  with  Approbation,  but  as  standing  upon  Au- 
thority only ;  having  been  introduced  by  L^rd  Talbot  not 
upon  a  very  satisfactory  Principle. 

The  Conclusion  is  therefore,  that  the  Banknipt  is  wibin 
the  Principle  ^  and  is  not  one  of  the  Persons  included  in 
the  Exceptions.  Tlierefore  upon  Principle  and  the  direct 
Authority  of  the  Court  of  Exchequer,  opposed  by  no 
Decision,  this  Bankrupt  ought  not  to  be  made  a  Party 
eyen  for  the  Purpose  of  Discovery.  It  is  not  however  neces- 
sary to  decide  that  in  this  Case;  and,  merely  stating  the 
Result  of  my  Inquiries,  I  desire  not  to  be  uilderstood  at 
opposing  my  Opinion,  though  formed  upon  a  Consider- 
ation of  the  Principle  and  Authorities,  to  any  current 
Opinion,  prevailing  as  to  the  Practice:  this  Bill  being 
framed  with  the  View  of  considering  the  Banknipt  as  hav- 
ing such  an  Interest,  that  Relief  may  be  had  against  hifn; 
involving  him  in  the  Charges  with  the  other  Defendants; 
and  praying  Relief  generally  against  hini.  Considered  as 
a  proper  Party,  against  whom  the  Prayer  of  Relief  ulti- 
mately may  be  sustained,  he  could  not  move  for  his  CostSy 

C^J  15  Ves.  159. 
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as  a  Defendant,  against  whom  Discovery  only  is  prayed,  IS  13. 

and  no  Decree  can  be  made.     It  is  then  perfectly  clear,   .„    _  ,^««,. 

■^  "^  '    WniTWORTH 

that.  Relief  being  prayed  against  a  Defendant,  who  can  ^^ 

be  a  Party  only  for  the  Purpose  of  Discovery,  he  may  Davis, 
demur.  Upon  that  Ground,  that  Relief  is  prayed  against 
this  Bankrupt,  when  at  all  Events  a  Discovery  only  can 
be  sought  against  him,  it  seems  to  me,  that,  without  de- 
terminiog  the  general  Question,  this  Demurrer  may  be 
sustained* 


1813, 


BARING  t;.  NASH.  ^  j^j^j,  26.  31. 

THE  Bill  stated,  that  under  an  Indenture  of  Assign-    ^ni  for  Parti* 
ment  the  Plaintiflf  is  possessed  of,  or  well  entitled  tion  by  Lessee 
for  the  Remainder  of  a  Term  of  Five  Hundred  Years,  for  Years, 
commencing  in   1740,  to  one  undivided  Tenth   Part  of    Demurrer,  for 
certain  Premises;  that  the  Defendant  Nash,  is  "seised  Cause,  that  the 

*'  in  Fee- simple  or  otherwise  well  entitled  to  $even  other  ,^  ^    , 

\  ,    .        1      rx      Defendants 

"  Tenth  Parts     of  the  same  Property,  and  that  the  De-  £statc  not  widi 

fendaut  Graves  in  his  own  Right,  or  in  the  Right  of  the  sufficient  Cer- 

Defendant  Caroline  his  Wife  is  "  seised  in  Fee-simple  of  tainty,  viz,  that 

"  or  otherwise  well  entitled  to  the  Two  other  or  remain-  he  **  is  seised 

''  ing  Tenth  Parts."    The  Bill  prayed  a  Partition.  "  »"  ^ee,  or 

"  otherwise 

To  tliis  Bill  the  Defendant  Nash  demurred  on  the  ,,      „      , 

to,    and  ore 

Ground,  that  it  was  not  stated  with  sufficient  Certainty,  ^^^^^  ^^^^  ll^^ 
what  Estate  this  Defendant  had  in  the  Seven  undivided  Reversioner 
Tenth  Parts  of  the  Property,  which  it  was  in  the  Bill  was  not  a 
stated  tliis  Defendant  is  seised  in  Fee-simple  of  or  other-  Party,  over- 
wise  entitled  to.  ruled. 

N  n  4  Another 
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1815.  Another  Ground  of  Demurrer  was  taken  6re  fimH^;  thf 

^'^  all  Persons  interested  were  not  brought  before  dieXToiiit. 

Baring- 

'Nasit  ^^  Samuel  BxmiUy,  and  Mr.  Meggistm,  in  stsppott  of 

the  Demurrer,  contended,  that  there  was  no  Instance  of 
a  Decree  for  Partition  against  Persons,  liaving  ohfy  a  par- 
tial Interest,  those,  having  the  permanent  Interest,  not 
being  before  the  Court ;  observing,  that  the  Advantage  ef 
a  Partition  in  Equity  over  that  at  Law  conMSled  in  adi  the 
Parties  being  before  the  Court  and  bound. 

Mr.  Trollope,  for  the  Plaintiff. 

The  Plaintiff  could  not  state  the  Deiendant';^  InCeieil 
in  any  other  Manner.    It  woidd  have  been  sofficient^  bad 
he  suggested  a  pretended  Claim  by  the  Defendant;  and 
Called  for  a  Discovery  of  it:  or  there  could  be  bo  jpji  . 
Thing  as  Partition.    An  Estate  in  Fee  ia  expressfy  allfdff-   - 
ed ;  and  the  Words  *'  or  otherwise  entitlecT  are;  mcrelf  ^ 
formaL 

As  to  making  the  Reversioner  a  Party,  it  was  not  only 
unnecessary,  but  he  might  have  demurred.  Thia  Bill 
merely  affects  the  present  Possession;  not  toudui^  the 
Reversioner's  Interest.  Before  the  Stat,  of  Will,  and 
Mary  (a)  there  was  no  Partition  bere^  but  between 
Tenants  in  Fee;  but  ever  since  it  has  been  teade'betweei^ 
Tenants  for  Life.  .  *. 


TiSc  Vice-Chancellor. 
Jlfoy  SI.  A^  to  the  first  Ground  of  DeipiuTer^.  tfaat^  vrUch  ap» 

(a)^fz9Vr.tc  M.  c.  31.      Litt,  169,  a^  and  Autborilics 
On  Partition  in  general,  sec      there  cited. 
Mr.  Hargrare's  Note,  2  Co.. 
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pears  upon  the  Record,  diat  the  Interest  of  the  Defend^  ISIS, 

ant  is  not  stated  with  sufficient  Precision,  the  Bill  stating,  ' 
that  he  is  seised  in  Fee-simple  of,  or  otherwise  well  en- 
titled to.  Seven  other  undivided  Tenth  Parts,  my  Opinion  Nash* 
IS,'  that  tliis  Cause  of  Demurrer  is  not  well  founded. 
The  Plaintiff,  who  has,  as  he  was  bound  to  do,  stated  hiff 
own  Interest  with  Precbion,  cannot  be  supposed  so  cog* 
nisdut  of  tlie  Nature  of  the  Defendant's  Interest ;  whidi 
he  states  tlierefore  in  this  Way;  and  calls  for  a  Discovery 
of  the  Extent  of  it;  and  prays  a  Partition. 

The  other  Ground  of  Demurrer,  alledged  ore  tenvs, 
brings  forward  a  much  more  important  Question,  whether 
a  Bill  for  Partition  can  be  maintained  by  a  Person,  having 
only  a  limited  Interest,  by  a  Term  of  Five  Hundred  Years 
in  One  Tenth  Part;  and  the  Owner  of  the  Inheritance  of 
that  Tenth  not  being  a  Party ;  as  the  Owners  of  the  In- 
heritance of  the  other  Nine  Parts  are.  It  is  said,  that 
without  the  Owner  of  the  Inheritance  of  this  Tenth  Par^ 
in  which  the  Defendant  has  the  Term,  the  Court  has  not 
before  it  all  the  Parties  interested  in  the  Subject;  and 
tlierefore  cannot  make  an  effectual  Decree  for  a  compleat 
Partition  of  the  whole  Estate^  bmding  all  Parties  inte- 
rested in  the  Estate. 


The  first  ConsicEeration  is,  whether,  if  the  Owner  of 
the  Inheritance  of  this  Share  had  been  a  Party,  tlie  Plain- 
tiff,  as  Owner  of  the  Term  of  Five  Hundred  Years,  en- 
titled to  Partition  at  Law  and  in  this  Court  commensurate 
to  his  Interest,  could  compel  him  to  joiu  in  this  Peti- 
tion ;  and  pray  this  Relief,  against  his  Will,  that  he  might 
be  decreed  to  concur  with  the  other  Parties  in  making 
Partition  of  this  Estate,  not  for  a  Term  of  Years  only, 
i^ut  for  ever.    No  Authorities  were  cited  on  either  Side. 

It 
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]S]5.         It  is  clear,  the  absolute  On'ner  of  a  Teuth  Part  mtj 
J^'^  compel  the  Owners  of  the  other  Nine  to   concur  vitii 

him;  mid  there  would  be  no  Obj^taon  from  the  IVSinate- 
Nash.  "^^  ^^  ^'^  Interest,  the  Inconvenience,  or  the  Relacl- 
Ko  Objection  ^^^^  of  ^^  other  Tenants  in  Common^  if  no  Objectioi 
toaPartitidn  could  be  taken  to  the  Plaintiflf's  Title:  Partuioo' beiig 
from  the  Mi-  -Matter  of  Right:  whatever  maj  be  the  Incomreuieace 
nutcncssof  the  ^^  Difficulty:  Parker  v.  Gerard  (a),  and  Warner  f. 
Interest,  the  Baynes(b);  and  the  Habit  of  the  Court  is  not  top«e 
*._     .  '  Costs  to  the  Hearing,  and  to  divide  the  }>xpeoce  of  tiic 

Reluctance  of     Conveyance  and  Partition  in  Proportioa  to   the  lote- 
the  other  Tc-      rests  (c). 
nants  in  Com* 

^on-  The  Question  is,  whether  the  Lessee  for  Years  of  One 

Under  a  Bill     ^^^  p^^^  ^^^  ^y^  3,^^   ^^^^^  ^^  ^^^  ^^^^^^  ^ 

^  ,    -Owner  of  the  Inheritance  of  that  Tenth ;  and  dearly  the 

no  Costs  to  the  :,  ,  ,  _,.  ,  i    *      ^ 

Hearing.  Costs  I^®*^  "**  *^^  "*®  ^*"^  Right  to  compel  that  Owner  to 
of  the  Partition  concur.  As  between  the  Lessee  and  the  Remainder-iiaB 
and  Convey-  in  Fee  they  are  not  as  Tenants  in  Cooinioa.  Tbej  be- 
ance  in  Propor*  tween  them  represent  the  absolute  Interest  in  that  Tenth 
tion  to  the  In-  pg^ :  but  each  has  a  separate,  independent,  Interest ;  and 
^  '  the  Proceeding  of  the  one  can  neither  avail,  nor  biwi, 

the  other.  As  the  Owner  of  the  luheritance  therefore 
cannot  be  compelled  to  join  at  the  Instance  of  the 
Lessee,  a  permanent  Partition  cannot  take  place,  if  die 
Owner  of  that  Tenth  Part  will  not  concur.  If  therefore 
be  was  a  Party  no  Relief  couU  be  played  against  him: 
nor  would  he  be  bound  by  the  Partition ;  or  any  Rif^t  of 
hn  precluded  to  consider  tlie  Freehold  as  undivided  act- 
-wtdiBtanding  any  Division  of  the  temporaiy  InleresL  For 
diat  Purpose  tlie  Owner  of  the  Inbeiitance  of  this  Share 
is- not  a  necessary  Party. 

fa)  Amb.  236.  (ej  Agar  v.  Fmrfax,  Agor 

(h)  ilm6.*589.  ▼•  HoUiw^ik^  17  Ves.  535. 
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"   Still   however    the    Question  remains,    whether,    the  1813. 

Owner  of  the  Inheritance  not  being  a  Party,  a  Court  of  -n^^^^^ 
Equity  will  grant  a  Partition  at  the  Instance  of  the  Lessee 
for  Years ;  or  leave  him  to  Law,  if  it  cannot  interpose  Nash. 
effectually  for  the  Pur{>ose  of  a  permanent  Partition ;  and 
the  Ificonvenience  of  a  temporary  Partition  may  be  urged; 
creating,  as  the  Freehold  is  not  to  be  divided,  the  Neces- 
sity of  coining  again  after  the  Expiration  of  the  Term : 
but  a<rainst  this  Partition  no  Authority  was  cited :  nor  can 
I  find  any  /Authority,  that  this  Application  for  a  Partition 
cannot  be  made  by  a  Person,  having  a  limited  Interest. 

Then  how  does  it  stand  upon  Principle  ?     Courts  of    Concurrent 
Equity  have  a  concurrent  Jurisdiction  with  Courts  of  Law  Jurisdiction  of 
Upon  Partition;  more  convenient,  where  the  Interest  is  Equity  upon 
much  divided.      With  that  concurrent  JurisdicUon  is  a  '^^"^^on* 
Cotu't  of  Equity  to  adopt  the  Principle,  which  prevaib  at 
Law,  or  to  act  upon  a  different  Principle?    Originally    Partition  be- 
TTenants  in  Common  and  joint  Tenants  could  viot  have  twecn  Tenants 
compelled  the  others  to  come  to  a  Partition,  which  was  ^^  Common 
remedied  by  the  Statute  31  Henry  8,  giving  them  the  ^^  J^'"^ 
same  Rigirt,  that  Parceners  had;  and  in  the  following  »       qi  w- 
Year  that  was  extended  to  Persons,  holding  limited  lute-  g  .  extended 
Tests  only,  for  Life  or  Years.     From  that  Time  therefore,  by  Stat.  32 
whatever  is  the  inconvenience  of  these  partial  Partitions,  Hen.  8,  to  li- 
the Law  has  been  established,  that  a  Tenant  for  Years,  mitcd  Interests, 
though  he  has  only  that  limited  Interest,  may  compel  Par-  ^^^  ^*^*^  ^^ 

tition  by  Writ;  and  if  that  is  clear,  a  Court  of  Equity  Years;  and  the 

,1  .  ^  ^     .  .       s&me  Right  m 

cannot  upon  the  Inconvenience  of  a  temporary  Partition  y     -.   ,    i^it 

permit  a  Demurrer  to  a  Bill  by  a  Plaintiff,  having  a  Quan-  ^^  ^^  La^  ly 

tity  of  Interest,  that  would  entitle  him  to  the  Writ.  Writ. 

From  the  general  Authorities  nothing  is  to  be  found 
contradicting  this ;  and  there  is  something  to  be  collected, 
which  confirms  it.    In  the  Case  of  Wells  v,  Slade(a),  the 

(a J  6  Ves.  498. 
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1S15.  Lard  Chancdlor  mljs,  ^  At  dl  Evenft  yo«  arie  eatMrftr 
'^  a  Partidon  doiii^  tbe  life  of  the  'J*enaetit  Ibt  likf 
certainly  conceivings  that  there  may  be  a  limited  Rutitioi 

Nasb  daring  a  Tenancy  for  Life;  and  1  cannot  perceive  njf 
Distinction  in  this  respect  between  sndi  an  InieresC  and  a 
Term  of  Years:  both  give  equal  Title  to  the  Writ  odb 
the  Sutute  SQ  Henry  8. 

In  the  Case  of  Turner  v.  Morgan(a),  tbe  LordCiMB' 
cellar  says,  **  it  cannot  be  denied,  that  a  Partition  is  due 
'^  now  under  the  Statute,  to  divide  this  Species  of  lolie; 
''  ritance;  and  I  know  no  Rule  but  by  considering  ih^ 
**  Comnaission  as  due  in  a  Case>  where  the  Writ  wmU 
^  lie  'jI*  certainly  referring  to  the  Rule  of  Law,,  by  Ana- 
logy to  which  the  Conduct  of  a  Court  of  E^^  Aoull 
be  regulated :  these  Authoritiea  establidiii^  the  Principle^ 
that  a  Rule  of  this  Kind,  involving  the  Rig^t  of  an  Iwfc- 
vidual,  should  be  the  same  in  both  Courts  ;  and  therefort 
Tenant  for  Years,  if  tie  would  be  entitled  lo  Partmoo  at 
Law^  ought  to  have  it  in  £quity. 


The  only  Authority,  that  appears  to  consider  tbe  Pro* 
eeeding  by  a  Bill  for  Partition  as  Matter,  not  of  Right, 
but  of  Discretion,  is  a  Passage  in  Cariwright  v.  Pii/ie- 
ney(b);  where  Lord  Hardwiche  ESiys,  ^' the  PJaiatiff 
**  must  shew  a  Htle  in  himself  in  a  Moiety,  and  not 
'^  al  ledge  gienerally,  that  he  is  in  Possession  of  a  Moietj; 
**  and  this  is  stricter  than  a  Partition  at  Law  wbeie  Seisin 
^  is  sufficient/' 

Discretion  in       This  must  be  taken  with  the  Context.     It  is  stated  to 
Equity  to  re-      be  discretionary,  where  there  are  suspicious  Circnmstuces 

fuse  Partition     -^  ^j^^  PlaintiflF's  TiUe;  as  in  that  Case  a  Suspicion  of 
upon  a  suspici- 
ous Title:  but,  ^    . 

if  clear,  as  the  ^'^  «  ^'''  »**'  f''^  «  ML  236. 

Writ  would  lie  the  Commission  is  due  of  Right. 

Foifwj. 
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JpoTgerf*    Where  die  legil  Tiile  is  under  such  suspicious  1813. 

CircumsUuccSi   a  Court  of    Equity  may  well  pause  in 

directing  Partition :  but  if  the  Title  is  clear,  a  Partition 

u  Matter  of  Right 9  and  it  is  expressly  stated  in  Parker         Nash 

V.  Gerard  (a),  that  tliere  is  no  Instance  of  not  succeed- 

ing  in  such  a  Bill,  but  where  diere  is  not  Proof  of  Title 

in  the  Plaintiff;  and  in  the  Case  of  Caritvright  v.  Lord 

Bathf  the  Court  gave  Leave,  and  Time  for  the  Plaintiff 

to  make  out  his  Title. 

Therefore  both  upon  Principle  and  Authority  this 
Plaintiff's  Title  to  the  Term  bebg  clear,  and  liable  to  no 
Objection,  he  is  under  no  Necessity  of  making  the  Owner 
of  the  Inheritance  of  this  Tenth  Share  a  Party :  nor 
would  it  be  proper  to  do  so ;  against  whom  no  Relief 
could  be  had,  and  the  Discovery  would  be  useless.  The 
Plaintiff  is  therefore  entitled  to  the  same  Partition  here, 
to  which  he  would  clearly  under  the  Statute  be  entitled 
at  Law.  Upon  these  Grounds  this  Demurrer  must  be 
over-niled« 

(a)  Amb.  29^. 
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of  Bankruptcy  supported  by  an- 
other Act  of  Bankruptcy.  52 

^.  Act  of  Bankruptcy  by  Imprison- 
ment for  Debt  relates  to  the  £rst 
Day.  52 

27-  Fraction  of  a  Day ;  to  sdpporta 
Commission  of  Bankruptcy;  by 
Efklence,  that  it  was  committed 
before  the  Commission  sealed  on 
the  same  iDay.  54 

2S*  Commission  of  Bankruptcy, 
though  good  at  Law,  may  be  su- 
perseded. 54 

29.  Commission  on  a  concerted  Act 
ff  Bankruptcy  sdpported  by  an- 
other Act,  though  subsequent  to 
the  Affidavit  of  Belief.  56 

30.  A  second  Commission  of  Bank** 
Vol.  I. 


rnptcy  against  an  uncertificated 
Bankrupt,  is  voi'd.  JEjr  parte 
Brown.  Page  60 

31.  A  joint  Commission  therefore 
issuing  after  a  separate  Commissi^ 
on,  taken  out  by  joint  and  several 
Creditors,  the  separate  Commission 
can  be  superseded  only  for  'the 
Benefit  of  the  Creditors;  with 
Costs  to  the  petitioning  Creditor* 
if  acting  with  good  Faith ;  and 
securing  all  his  Rights  as  a  joint 
and  several  Creditor,  to  prove  and 
elect  between  joint  and  separate 
^tatcs.    Ex  parte  BtQwn.        60 

32.  Commission  of  Bankruptcy,  the 
Right  of  the  Subject.  65 

33.  Di0Sculty  from  tiie  Decision 
{CrUpe  v.  PerrittJ  that  a  separate 
Commission  of  Bankruptcy  may 
issue  upon  a  joint  D^bCi  witk 
rcierence  to  the  other  Partners.  6S 

34.  Difficulty  of  considering  a  Com* 
aiissioR  of  Bankruptcy  as  an  Exe- 
cution in  a  strict  Sense.  66 

SS.  Consequence  of  luperseding  a 
Commission  of  Bankruptcy  all 
falls  with  it.  66 

36.  Sepirat^  CommisiioQs  of  Bank- 
ruptcy against  Partners,  taken  out 
by  a  joist  Creditor  on  the  same 
Debt,  and  the  same  Day ;  imme- 
diately after  Dissolution  of  the 
Partnership;  and  no  separate  Cfe- 
ditor  appearing. 

A  joint  Commission  hating  is* 
sued,  and  the  petitioning  Creditor 
under  the  leparatie  CbuHnissiont 
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JAWSi  OF  COKTSNIS^ 


tefttttog  to  difldoM  Ihe  Pecioii» 
ubo  proved  ti^  Act  of  BankrupCcy, 
tLe  iMrd  Ckamxttor  ins|)ectji^g  tho 

.   Proceedingi.^  under  the   separate 

.  CommisvoaSy  ordered  that  Per^Q 
io  attend  tbe  CommUsioaers  under 
4be  joiiU  Commission  at  tbe  Peril 
•f  Costs*    Ex  parte  Gardner, 

Fage7^ 

ij.  A  Court  of  Law  will  bold  to 
Bail  upon  a  Balance  sworn  to 
positivdy  by^  Bankrupt,  and  to 
Belief  by  htt  Assignees.     .     133 

VL  Four  Partners:  Two  canrying 
^NiteSQth^r  a, distinct  Trade:  first, 
a  joint  Cdmniission  against  those : 
then  a  jobt  Comroisuon  against 
.  the  Four;  and  afterwards  separate 
Conmissmis  against  the  Two, 
who  were  not  Objects  of  the  first 


Tl^  Commission   against   the 
Four  supported;  confirming  Pur- 
chases u«der  the  first  Commission,, 
,  ag^uast  the.Twp^  the  only  Com* 
aguiMon  strictly  l^gal ;  ^d  provid- 
Jng  .by  Arrangement    for  future 
^  Openiions  under  IL    Ex  paite 
AoDfoa.    .  l60 

99,  ^Settled  Rale  in  ease  of  iHftrent 

Cpmauisioas    of   Bankruptcy  to 

..support  that,  which  will  do  the 

-  asQSt -ample.  Justice;' supeneding 

.  all  thejresL  l63 

40l  Tho  lionncr  Practice  to  support 

•  joint  and  sqparatcComraissiQUs  at 

tbs.aame.Time:  now  the  joint 

^  Commission  alone  supported;  with 

.:^luitiAc(ounts»  l69 


41.  CovetMU^  in.  >I«rrii|jp  Settlenctt 
by  the  Huabaud  that  he  woaM 
upon  a. Month 'a  Notice  or  in  the 
Event,  of  his.  Default  durins  his 
life,  ,that  bis.  Bjcpresentntivci 
would  within  a  Month  after  his 
Death,  tranf^fer  Stock,  in  Tn»t, 
4(C.;  In  Bar  of  Dower,  &c.:  a-ith a 
Proviso^  that  notwithstfuidjng  the 
Co^Tuant  to  transfer,  upon  ti^r 
^equc^  in  Writings  ^it  ^jlioiild  bf 

.   lawfjyd  fi^r  the  Tn^o^e^.  if  ithey 

.  tbciugh|t  fit,  to^  b^beaiQ.requiiiiic 

from  .him  elating  Jms* Xiiib  the 

.  Ttanrfpr.,-.,  ., .    »,.■..-. 

Ac^tiiigcint'  pebl:  w>t-caps« 

ble  of-  .Proof  i|ader;  %  Commission 

of  Paakrgpl^  agiiiiist  the  Hiis^ 

bapd;  aoTranslecmadc^or  Notice 

given.  £«  parne  ^Ijpacir,  Fa^  ijS 

42.  Baniurup^ :  caanat  baifc  the 
Efibci  of  iwluatary.  Transfer  of 

,  Stock  under  a.  Covenai^t.  179 
49,  Petition,  t^  disalWw  a  Baakjrupl's 
CertificatPy  jaa  yoid  by  Gaming; 
th|^  Affidavits  |>ctQg  ia  direct  Op- 
po«tion«  the  Certificate  was  al* 
lowed;. with  the  View  of  ^vii^an 
Oppprttuutgr.  to .  try  the  Fact  at 
j'Imt^  \fyfiarU.  Kp^met.         193 

44.  No  Appeal  froin  the  i^rdCiiii- 
^Uar  ia  Bankrupte/.  JE«  pvtt 
Brsfoai.  .211 

45.  Bankrupt,  disputing  t|ie>.CQl^ 
mission,^  having  Xriled  in  One  Ac* 
tion,  not  restrained,  as  upon  vexa- 
tious Conduct,  from  bringing  ai« 
other;. but  not  directed  withont  t 
iiew  and  special  Cfouud;  theCorti 


rxv(T£€f-tc^ 


$di 


ot  Hid  Assri;hccs  out  of  the  fistafrt 

Ex  parte  tirj/ant,'         '  f^agc^ll 

4R,  traillriffjin  iha  Ihstarfct  of  an 

*  AttoHiey  buj'itig*andscnin'g*Bb6ks 

*  whether  iulHcic^rtt  to  support  a 
Comniisklon'iycpcncling  upbii  wJic- 
tficr  ttc  Nature  of  the  'Ddklihg, 

^  lioxvcvcf  smatT,  is  siich  as'tonliliu- 
tVst  jw  Itth?ntioh-tb  <fcil  geftcfrai'ly. 
^  Ex  paHc  Br f  ant, '  '  "  '  "  2'l  1 
J»7.  Oihiswoti o5f ih^AtlhJkvJt Ai» Dibt 
'''  uporf  taking  but  la  tohini'hirbVi"  of 
^•Bdhki»&ptty  W'sWte'i  jrtrtfg/fl'int 

*  '^btltfutd^f  'rtr  :tlic^  »Dc  W}  •  'bfi^i  Jy 
by  Specialty  or  simple 'Ccfrrt^act, 

•tijffni'*)  €^(fct!tfii'm'tfi^''Gom. 

'\sni*fL6f^\'Sx^par^  JfryiAit) ■'  'i^ll 
4Rv!<Comlhiisro/i'df  Bdhkrdptcjr  Jup- 
^  portb*  upon^abcbty  foi'  which  a 
I-  ^iidgmtnt  ivaf^  obtaliMKi  prnding 
' •  irhe '^%6  MiKiths ' I rlQprisoniii<»Rt  lor 
>l)fcttt,  '  chn9i!t\irm<^  th^  fttfV'^of 
vUaiikruptc'y;  'DistincdoA  is  t&  a 
*n^(iriA  Isrfccn;  wMdl  WoUltf  %^  voW 

•  iiy  f^lfiti6n  td  tfaeCoitiJlAeheiHiieiit 
Tif  thtf  iPe^ioid/   i^^akiMr^aht. 

49.  'Grtnint!  f^r  iupci^fcdiiig  a  Cdta- 
f^BJ^ion '(M*  •Bankruf^fey,    tfial^a 

Ptrt  of  tbe  Eiftnki^ittVPpopefty 

.^lUWliifjMl  thei>cki(s>  talcing 

)xranp  to^odf^  .tlf^t  (H)}ect^iibme- 

-« iliktcly  and  effectually,  ^  ^*  p^fe 

BrffaAfl^  :    *  -      '      •  -511 

50.  Niiy  JurTsdletron  in  Bankruptcy 
-to* rt^ject ^ "Debt' oh  (Til'  Orotmd, 

•  that^  it  mWt  ^ormmancj  ftcGhoi^rc 
^or-'A^iighett,-  aiicl  the  eirrditbr ' His 
•^lift  aa*«iM5^1fK»cft  'to'  th^  ^'n«Ptl 


r 


?-* 


CrcdStoii  by1?rc(p^^^  ScWrity 

'  obtiihed  from  the 'Bankrupt  fm- 
mtid^ateiy^eforc  the  Baritrrupt^ ; 
tut  an' ti'njdBt  tse' ^W'lcfeil 
■  Ifi^ht  by  choosiii^^hhTiidf  «ni  *b 
toritrbuled  iym ^tteHHicino 
ddier ;  by  rtoo^ih| '  ^iteV^f :^e 
Election  is  redint,'  anrf' tidtJlThg 
'  done 'under  it,  or  otherwise  by 
'  ■  ^sdrnd'Arrahgc'ifainf;-  rf4li^ih(s  I11& 
stiiAJccf;  from  th^  gfeat  A'ibovihy  of 
'  th^^'lWUr^ppbintiii^MnMh'er'as* 
'  slgoee  to  act  ^Icty ft  the  IhVtSti* 
giirtbtt  ajfidDccisioft-'fif  tde  tUiputedt 
"  Claim'.-  ExfaHe'BetaMt:     ' 

51".  tflrpplicsttioii  to  the  Ltfkd'C^cel- 
iiif'in  BknWuptcy^cfore/tiie '  De. 
dsioii  (if  tlit€bmnfSHi*flpeW't(54e- 
ctw  or' reject'  'fiiidl  htU  «^rtt, 
with  tho  View  to  tR«?«X*Wihfr>of 

5^  "'i>K«H?t<o^f  ifi'to^  s6m\6efMd 

*^ 'fey  V^r^iif foV,  ^Wi^io  ^1^^ 

tar^u'i)W^ 

pcrfy  oy  unccrtatt'VaiucH  ihefir- 
ViJA/tang'feci^teyeci  ■WlSft?»&« 

'^  of  them,  taken  at  the  fuU'Xfiigl^t, 

-tef'.'H'-  "^   »"    ■*-     •■-■i«:-*«-^«Kii^O 

53;'^fod(0e&ttoti''^of  ^Im  ftii|((  .'that 

\    ,  an^Asiigfiei!  wHb  «n  lAttrdHt^od- 

*       verse  to  the  other  Ci<dd1UM  ttiax 

bcremaved)' :^bj^4iiTiiting 'aiid«lcojVf 

\.     U>ouling  hit  PeXforii  where  'S»(et 

>>0(  other  4mporta]itiTnanictio|tt 
^  .baivf^nkon  plaoc*^-!^  ^  ;....  i.-jSM 
'54»^^Jn  such  a  Om,  CM«  AnifMe 
In    po!^  •r^pcwl 


554 
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ordered  to  bring  an  Action  against 
the  othcFy  admitting  the  Plaintiff 
to  be  sole  Assignee.         Page  288 

55'  Certificate  under  a  separate  Com- 
mission of  Bankruptcy,  lying  bc- 
fbrp  the  Lord  ChancrUor  for  Allow- 
ance, not  stayed  by  suing  out  a 
joint  Commission.  Ex  parte  Tobin, 

308 

56»  Order  allowing  the  Certificate, 
impounding  the  separate  Commis- 
sion, and  transferring  the  Proceed- 
ings and  t^roofs  to  the  other  Com- 
Inission.  Ex  parte  Tobin,  303 

57*  A  Person  attending  Commission- 
ers of  Bankruptcy,  without  a  Sum- 
monSf  swearing,  that  he  was  a  ma- 
terial Witness,  and  not  contradict- 
ed, protected  from  Arrest,  while 
remaining,  though  having  left  the 
Room  by  Order  for  the  PurpNt>se  of 
separdt6  Examinarion ;  and  while 
'  returning :  whether  while  going, 
Quctre.    Ex  parte  Byite.  3 1 6 

5S.  Order  to  be  discharged  immedi- 
ately, by  the  Party,  in  the  first  In- 
btadce,  if  di<f6!Kycd,  to  be  extend- 
ed to  tho  Officer^  with  Costit.  Ex 
pfartt  Byne.  3l6 

59:  Application  at  the  Bar  irithout 

i  Petition  the  proper  Form  in  such 

'H  Ca9^ ;  and  Time  to  answer  the 

Affidavit  refused.     Ex  parte  Bytie, 

316 
€0.  Protection  from  Arrest  of  Per- 
sons attending  Commissionerb  of 
'Bankruptcy   for  the    Purpose  of 
*&idipg  them  in  (Lc  Administration 
'of  Justice  cuniby  mot ofitb  4  ride- 


m 

undo,  not  by  tiaring  a  Summcms 
but  upon  Principle,  applying  to  a 
Witness  or  Party.  Page  31J) 

61  •  The  Rule,  that  on  a  written  LV 
dertaking  to  pay  Money  on  a  Day 
certain,  or  on  Demand,  Interest 
shall  run  from  the  Day,  or  De- 
mand, without  a  Contract  for  it, 
not  extended  to  the  Case  of  a  Sur- 
plus in  Bankruptcy.  Interest 
therefore  subsequent  to  the  Com- 
mission confined  to  Debts,  cann- 
ing Interest  by  the  Contract  Ex 
parte  Kock.  342 

6Q»  Joint  Creditors  having  taken  out 
a  separate  Commission  of  Bank* 
ruptcy,  proving,  and  voting  in  the 
'Choice  of  Assignees,  may  after- 
^tanh  join  the  Bankrupt  in  an  .\c* 
lion  as  a  Co-Defendant,  upon  giv« 
ing  a  full  fnderonity,  nndertakiog 
to  take  no  Advantage  of  the  Ver- 
dict or  Jodgmi^nt  against  him,  with 
Costs  of  the  Petition.  £x  parte 
Read.  346 

€3.  Commission  ^f  Bankruptcy  su- 
perseded on  Consent  of  the  peti- 
tioning Creditor.  Ex  parte  Trig* 
urli. '  SO 

64.  Order  under  Circuinstanoea  re- 
strainiog  the  insertion  in  iheO*- 
i£tte  of  the  Declaration  of  Bank- 
ruptcy until  the  Proceedings  should 
be  laid  before  the  Lm-d  CbaKceliar. 
Ex  parte  Fletcher,  ^50 

65,  A  Farmer,  making  Lime  from  a 
Lime-pit,  oponad  and  worked  be- 

-     fore  the  CommeiKciBmt  of;  his 
Terra,  and  selling  the  Surplus  be- 
yond 
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•     yond  what  he  rccjuircd  for  Manure    . 
is  not  a  Trader  within  the  Bank- 
rupt Laws.  Expurte  lUdge. 

Page  360 

€6.  Whether  a  Scavenger,  contract- 
ing with  a  Parish  for  valuable  Con- 
sideration for  liberty  to  take  the 
Mud,  Dust,  &c.  is  a  Trader  with- 
in the  Brnkrupt  Laws,  Qu<ere,  Ex 
parte  ColHns.  247 

€r*  The  Rule  in  Bankruptcy,  that  a 
joint  and  several  Creditor  must 
elect,  does  not  apply  to  a  Con- 
tract for  double  Security  against 
distinct  Firms:  viz.  Bills  drawn 
by  all  the  Partners  upom  a  distinct 
Firm,  constituted  of  some  of  them. 

•    Ex  parte  Adam.  495 

^8*  Proof  therefore  against  bo(h  Es- 
tates.   Ex  parte  Adam.  ^gs 

€9.   An  Infant  cannot  be  a  Bank-' 

.  rapt.  496 

.<70*  On  Abatement  by-fiaakruptcy  of 

V    a  Defendant,  an  Executor,  after  a 

>    Decree  for  an  Account,   supple- 

.     raentii  Bill  in  Nature  of  Dill  of 

Revivor   necessary.      Rimell-  v. 

:    Sharp.  500 

71.  Though  a  Bankrupt  would  be 
sestraincd  from  repeated  Attempts 
to  supersede  the  Comjnisston,  a- 
iDouoting  to  Vexation,  be  was.  not 
prevented  from  bringing  a  second 
Action :.  but  pending  that  Action 
and  an  Inquiry  directed  relative  to 
an  Estate,  by  the  Sale  of  which  he 
proposed  to  pay  his  Debits,  the 
Commission  was  ordered  to  pro- 


ceed in  the  usual   Course.    Ex 
parte  Br  if  ant.  P*^g^  506 

72.  General  Assigohientof  all  Efiec^ 
an  Act  of  Bankruptcy;  ^ing 
therefore  no  Lien:  but  a  Lien  un- 
der a  previous  Deposit  and  Execu* 
tion  was  not  affected.  Ex  parte 
Sinith.  518 

73.  Discretion  of  the  Great  Seal  to 
order  Proof  in  Bankruptcy  upon  a 
Valuation,  instead  of  a  Saie  of 
Securities  regelated  by  Circum- 
stances ;  and  not  too  readily  exer- 
cised •    Ex  parte  Smith.  5 1 8 

74.  Property  in  the  Posseuipn  and 
Disposal  of  a  Bankrupt  passes  to 
the 'general  Creditors  by  Stat.  21 

.  ..JTanf.  1.  c.  19.  s.  !!•  against  his 
:  As^nment.  Ex  parte  Smitk.  518 

755  .Bankrupt,  not  served  jyith  a  Pe- 
l^tio^  to  st(iy  bU  Ccrtifici^tij,  on 
.which  an  At{pda^  p&i  b^  or- 
dci^,  entitled  \0  bis  Certi^Cate ; 
and  not  bound  by. takmg  Copies  of 
the  Af^^yi^Si.',  ^ffx  parte j^cndalL 

7fi.vP«nttrrQr  by:  a  Pa)ikfi){ijli.,to  a 
Bill  joioiog  l^in^.irUb  Jiis.A9»>gQee8 
-  in  Charges  and  Prayer  for  Relief; 
viji.  tifi  specific  Performance  of  a 
Goutract,  previoifs-to  his  Bank* 
ruptcy,  allowed.  •  fFhUwgrih  v. 
■JD4W.  J  .  .    545 

77'  Distinction  upon  Fraud.  WUt" 
XDorth  V.  Dofuu.         .  645 

78.  Whether    a    Bankrupt  can  bo 

made  a  Partj  merely  for  Disco* 

very,  and  to  maintain  an  Injunc- 

Ood  'tioD. 


tion,  ,a<WW*.T'f#f**w«i</i   V.  Da- 

79.'  Effect  of  AMignmenl'  iinJcj '  a 
Cotnmistiun  of  Dankriiptcyi' pns- 
ring  aJl^cgitL  ^|i(l  equitable  Inte- 
rest."'""""'"''■"■      ■''      -547 

See  CoMTSiBOTioii    1.      Settle^ 

»IEIITvl,,.SaLiaTO^'5BlLL2. 

.'•i-  BAIlON'-AKIh.e£M&':  : 
Xltniter'tf  Srttlcihnrt-iii-Tnirf  tp 
"  'fiy  flit'Ttdlls'tirT.1'  Ilifc*rtt'»o'tl>e 
•'  BepinrlclIsfrfiJrtfce  JOiDt'lflfeof 
'  Hosftana'uid'Wifb-,  'If  ske4iittv-iv- 
.  'td,  for%«rH«irt  and  C:x«dMtira: 
-  -if  Iw  '•twVh-rt;  (fcciiwUn^*  W  her 
-^xAp^inteiWtfefv^iUi  faBebuU 
'- :  ^BMliliMltUlWDDvcrasitbthr 
'£  'Ksl  EstfllB-l  Mkd,  OS  Id'  the  ^r- 
-■■'9aba>,to  bar  EsKCunira.'.iln;  Wife 
■-"'  ^taup^AuiliglhcCuyotttHCv  bind 

' '*'Jf«,gSiri^.''  •  '  ''119 

-9.  Ait^'ttteta^oHmmtiittiUcnt 
\'i-lA»diftaMftgi'wh*h  solc^  10  pii;^  tier 
■"'■Bbhd',  girth' iJiiridgCovifrtUi*,  the 
*'-Ct*ii(ptw*4  lt)ft*oLa,W^  ite  v., 
.-•■.■WiilgjefMf" "-'■-'■'  ■  ■■■'■■-'"I19 
.8.  yum*  ar'idwncJ  Womoii'iMpu- 

f     Tiving  Hic(ft«»pe«y  tihailWhcr' 
'  '  TCMmrittg'Jko' PttWL't  of  Blsp6^tion 
'      oM6r  it  'aurfilg'tlk!Co\«h^H';'tli 
-'    ■«rei'i»MHirtB,'lbj'wHph-(-!ie'. 
■■•'  diapiseof  it,  whik  co-.rr/.      ■. 
,.4.'  -ftUteiiAl-  lti?pri>Kiiiiitibiv  iri   ilio 
-'     CircUMstanctfj  bf  a  VtlHUii' 
"  ■  tY«ctiiigiinrrtnge-,mila*gWW'tvcn 
-'-  ■  4t  dtt.'-liw»nc4'  dfl't*Mdns''icon. 


ccrnrd  in  frapdu^ntly  dcfcalin* 
.  siwh  Roprescntation.  PjTge.Sij 
i(',  tiuitiiadifan  Asposfc  of  iiii'Wifc's 
"  f'rbpfriy' iii  ExpcctiftCy  "agaiiiit 

ck'ty  *>vic"bat  thttTWlii'  »\iV«viii|. 

■■    ■■'■  ■■■'     •--    ■■'■  '■■'  ■  ■'•■■-  '405 

Jffe  ('"ractice  27-     Settlemeiit  2. 

Ward  of  Cwkt  1,  3. 

BASTARa 

1.  nirgitlmatc  Chiia  cannot  take  by 
tlio  Description  of  Child  of  his  re- 
puted Falhi^r^mlil  fif  hai  acquiiH 
the  Reputation  .of  IwinB  su^h 
Child.  '   "'      "(is 

2.  Basurd  nyiy.take  .Vy  Purcjiaic,  if 
HifHcientty  deicTibcd  ;  aqd  buTiog 
acquired  llic  Itcputhtiiili'  «C  Ifn- 
Chiyi  ,o£  fhW  .Pftspn.- ,  ^ .  -,     *^ 

See  Devise  $, <;.    WillII..^ 

BILL  qp,  I5)R,Ef:LOS0IlE. 
1.  Time  enlargod  for  Appcarapce  (o 
a  Bill  of  Foreclosure  'uiitfet  Stat. 
SC<^^^^  JJftjljEoliwin  ibc  Pa- 
rish Chiircli^h^ying  ^n  p/jivcnl- 
ed  wtiilc  und«r  Repair.'  Kitasfft 
y,  Brooint,;--  iij  >  ^w  30j 

■  "B?Br,-toF'imiERraEAT>Eii. 

i;  Sf^eri if  levying  WM"   doods  al- 

Ijdged  tp  ijc  ill  S^'tienicnt^,  cann"t 

,jnainttun.  a  B^lof  lateipiMubr. 

..  S/iiigibg  \.  Saailon,  '  ,33* 

i.  Plaiijtiff  in  a  Jlill'jirifcitpriflcadir 

,  -^ja'dprt^a'yylCj|yisiipst^h)p?se|f  in 

,      alt  the  Defendants;    a'nd  capnot 

«ay,  that  at  to  sum*:  be  is  n  Wipn^^' 

doer.    '  '-  '' ' '■'i--^ '•£* 

BONU 


tASLE  OF  OONTfcWrS. 


m 


'  BOMD. 

,     ,  . .    .       I         .      . 

2.  Unuer  a  joint  and  several  Bondy 

.   .  the  Oblijgec^  thaogb  he  might  h^ye 

90TCra|  Executions^  could  not  bring 

a  joint  and  also  several  Actions. 

Page  65 
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■ .  1     ' 

CHAllGE. 
5<<r  Trust  5, 6. 


^1 


'.'  ''.  ■ 


ciiAttmr. 

&cTau?iTZE7« 

CHARltABL^fe  lists. ' 

»'       •   ■■   . 
See  Corporation  2. 

COMMISSION. 

'■•    tOMPENSATlOH. 
Sec  Vendor  ii^d  V^CNDif  ]• 

CONDITION. 

1.  Condiuon  quiring,  the  Consent 
of  Executors  to  Marriage  not  ap- 
plied  to  a  Daughter,  married  in  the 
Testato|:*s  \M^  nvith  his  Consent 
or  subsequent  Approbation.    Tar» 

nells.hyon*  479 

C.  That  Fact  not  being  proved,  an 
Inquiry  was  directed.  Parntll  v. 
Lyon.  479 

0 
%  ^ 


CONFfRMATlOH. 

&e  CoRPORAnoK  4.    Lessor  and. 
Lessee  5. 

CONSIDERATION. 
S€t  Settlement  I. 

CONSTRUCnON. 

1.  CoitftnictioBikf'Dce^i  First,  tiiat 

.  a  ProfvisioB  for  t^ymtnt  of  *^  tlie 
**  just  Proportion  or  ihrnnT  of  all 

.  DeUs,  owing  from  ono  Partaer 
jointly  and  at  a  ParHwr,  lefentd, 
not  to  the  Contribotioa  as  among 

•  tbePftrliiers,butlowiHiiwitlirefciw 
^nc^  10  the  State  of  the  Partner* 
ship  Funds^  and  Mie  Ability  of  tbo 
otiMT  Partners  he  may  eventoalljf 
be  called  on  to  omtribuie  lo  the 
Joint  Debts;  so  a^lhey  may  be 
fully  paid:  Secondly,: thfttvupckr^ 
Provision  for  Del^  of  v^poi^De- 
scriptions  no  P^feraiwe  was  in- 
tended  j .  w^jtplK^nitfft  *  ba  ciepirly 

..  .^bftiyp;  0llM!«i»i«PllHvCpi|i;|&^toi» 
nqual  P^yaacp^^  l>ir41y,*Rrfer* 

.  .encetoa  Deedof  %spocific^:Date^ 
r  Aeipbcdsfg Two^af  the  same  Dale, 

.    On^  ^K^iUied  (dt ,  ibol  Time,:  .the 
other  yubseqfiem^, .  was  io- the 

■ 

Absence  of  pof^tiye  JlWdeiicea ;  isnd 

aided,  by  Cirpi^mstaiiccs,  applied 

to  the  former.  Wmk9im\,Ku:tqrd» 

.,    ton.  Pi^  103 

^2.  Cppsf^uctiofi  of  aQiausQ^.giyiiig 

Trv^$tf!»»  Lil^rty  to  ffMTi^r  eiw 

■    forcing  Payment;  that  it  ^as  for 

their  Indcmnityj^^ai^f  wit^  a  View 

004  10 


Ma 
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to  Insolvcvcyy  it  might  ainoant  to 
Fraud.  Page  179 

9.  As  to  the  Effect  of  the  Words 
^  be  the  same  more  or  less**  in  a 
Particular  of  Sale,  Qmere.      S76 

4.  "  Childy*^  &c.  prima  facie  means 
legitimate.  402 

5.  EfToct  of  a  private  Act  of  Parlia- 
ment, declaring  an  Cstafc  vested 

,  in  Trnsteo   tfnd  Iheir  Heirs  in 

'  Trust  to  sclU  dischtrgtd  from  the 

Trusts  of  «  Settlement; . devesting 

•  ih€il|»gf^(  Fep  outstanding  under  a 
prior  S<ittlfoieDt.  BuUodc  t»  FUid- 

See  DiyuE  3.  EviPBxcf:  4.  Will 

CONTEMPT. 

See  Practice  9.  12.  16.    Settle- 

MCNT  2.  Ward  of  Court  1,  2. 

CONTINGENT    REMAINDERS. 
See  Drviss  ?•    Trustee  4,  5,  6. 

CONTRIBUTION.        ' 
f .  Gontri  button  Enforced  among  As- 

-  signees  in  Bankruptcy  to  fe»im- 

•  burse  a  Payment  by  one  under  an  1 

•  Order  for  a  Loss  occa!)ioned  by 
their  joint  Act;  and  the  Objec- 
^on,  that  the  Defendants  acted 
only  for  Conformity  bpon  the  Re- 

-  pnacAtation    and  Advice  of  the 
'    Plainiiflfy  did  Hot  prevail.  Ungard 

V.  Bromley.  1 14 

C  No  -Contribution  between  Wrong- 

'doers  upon  eatire  Damages  for  a 
Tort.  117. 

Set  Fartrbrsbip  1.     '  < 


CONVERSION. 

Ik  Where  a  TesUtor  means  to  eon- 
vert  real  Efitate  into  personal  for 
a  particular  Purpose,  if  that  Par- 
pose  cannot  be  served*  the  Court 
will  not  infer  any  other  Purpose, 

Page  175 

See  MovsT  3. 


■t»*«« . 


CORPORATION. 

1.  Whether  a  Cotporation,  consist- 
ing of  numerous  Governors,  would 
be  bound  by  the  Acquiescence  of 
some,  standing  by,  permitting  Ex- 
penditure, &c.  Qutere.  Machtr 
V.  Foundling  Hospital.  18S 

2.  General  Right  of  Corporations, 
of  whatever  Nature,  at  Law  to 
alienate  their  Lands,  held  in  Fee, 
subject,  as  to  Ecclesiastical  Cor- 
porations to  the  rest raSniTig  Sta* 
tutes;  and  no  Instances  of  a  Trust 
attached  upon  the  Ground  of  Mis- 

.  application,  as  not  to  Corporate 
Purposes,  except  the  Case  of  Cor- 
porations, holding  to  iCharitablc 
UsesJ  Jifoyor  and  Commonaliy  of 
Colchester,  y,  Loxpien,  226 

3.  Whether  such  a  Jurisdiction  prc- 
vfdls  in  other  Cases,  upon  an  Ap- 
plication to  Purposes  clearly  not 
Corporate,  Qucere,  Majfor  and 
Commonalty  of  Colchester  v.  I/r> 
ten.  2Cfi 

4.  A  Bill  on  that  Ground  impeach- 
ing Securities  as  obtained  uuder 
an  Abuse  of  Trust  by  the  seloct 
Body  of  the  Corporation  of  Coi- 
chesterj  uiing  the  Common  Seal 

for 
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for  raising  Money  to  defray  the 
Sxpcncc  of  Actions  against  the 
Mayor  and  Town  Clerk,  relative 
to  Elections  of  the  Recorder  and  a 
Representative  of  vh^e  Borough  in 
^Parliaments  dismissed  upon  vari- 
ous subsequent  Transactions,  es- 
pecially an  Award,  binding  the 
Corporation  at  large  through  the 
select  Body,  acting  with  Autho- 
rity, and  upon  a  fair  Qupstion, 
whether  the  Purpose  was  Corpo- 
rate, or  not.  Mayor  and  Common' 
alty  of  Colchester  y.Lowten,  P.  226 

COSTS. 

1.  Costs  do  not  follow  the  Event  of 
the  Suit;  where  a  fair  Question  is 
raised.     Staines  y^  Morris.  8 

2.  Though,  by  Analogy  to  the  Law, 
Costs  do  not  follow  a  Decree  for 
Dower  merely,  they  were  given 
Mpon  vexatious  Resistance,  l^or- 
gan  V.  Ryder,  20 

3.  Defendant  to  a  Bill  to  perpetuate 
Testimony  entitled  to  his  Costs  im- 
mediately after  the  Commission 
executc<l  upon  the  Allegation  that 
he  did  not  examine  any  \yitnesscs. 
Foulds  V.  Midglcy.  138 

4.  Co^ts.upon  a  groundless  Imputa* 
tion  of  Fraud.  Mayor  and  Com- 
monalty (f  Colchester  v.  Lowten. 

226 

5.  Full  Costs  on  a  Demurrer  allow- 
ed to  a  third  Bill  for  the  same 
CausQ;  under  the  General  Order, 
179'^t  upoR  a  subsequent  Appli- 
cation.    Griffith  v.  Wood.       307 


6.  A  Re-salc  on.  qpenu^g.  Biddings 
producing  a  considerable  Increase 
of  Price  no  Ground  for  Costa  to  ^ 
the  Person,  who  opened  the  Bid* 
dings.  Trefmsis  v.  Clinton^  P,  3S1 

See  Etidewce  3.    Partition  4,  5.  ^ 
Pat£>t  3.  Practice  ♦.  12.  l6« 

^COVENANT. 

1.  Under  a  Contract  for  the  Assigh- 
?  mcDt  of  a  Term,  whether  from  the 
f  original  Lessee,  or  a  tnt^sne  Assig- 
nee, the  Purchaser  must  covenant 
for  Indemnity  against  Payment  of 
Rent  and  Performance  of  Cov6-. 
nants;  though  he  Cannot  have  a 
Covenant  for  the  Title  from  the 
Assignor ;  as  beifi|g  Qn*Executor ; 
and.  ^o  by  express  Stipulatioo, 
Staines  v,  Morris.  8 

See  Bank  KIT  PTC  Y  42.    Injunction 
6t     l.£s^bR  and  Li^ssEE  1. ' 
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DEBTS. 


..J  ■ ; 


'See   CoNSTRUCTloV    1.      t)EVISS   4. 
>R17ST  5. 

■'DECREE,  pro  co'nfcsso^  ' 
See  Practice  10. 


■  • 


.. J  . . 
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See  Practice  2,  18,  19. 
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Set  BaNXKVPT  76.     MORTGAOX  2. 

Paetitiqu.  1».  2.    Practice  30. 

•  '■*■■ 

DEVISE. 

J.  DcTise  of  teal  Estate,  though  in 
fotm  residuary,  is  specific. 

Page  1 75 

t*  ProvwioRsof  the  Statute  of  Frauds 
aft  io  ifhe  Execution  of  C6ntracts 
concerning  Land  Devises.        W7 

%,  CoDstruclion  of  a  Devise  in  Fee 
fobjeclandckaffieeablc  with  Annu- 
ities, upon  the  Intention  collected 
from  the  whole  Will  a  beneficial 
Devise,  and  not  a  Trust  resulting 
to  the  Heir  ^  to  the  Surplus  be- 
yooU  the  Annuities.  King  v.  Z)f- 
nimm.  260 

4.  JHstinction    between    a    Devise, 
^   charged  ^ith  Debts,  and  on  Trust 
'    t>  piy  Debts.    The  former  a  be- 
neficial Devise,  subject  to  the  par- 
-tituiar  Purpose ;  the  latter  limit- 

•  edto'the particular  Purpose;  and 

^ '  therefore  the  Interest  not  ejchirust- 

ed^a^  icsplting  Truit  for  the  Heir. 

272 

5.  Under  a  Devise  by  a  married 
Man,  having  no  legitimate  Chil** 
dren,  **  to  the  Children  which  I 
*^  may  have' by' ii^.  and  living  at 
^  my  Decease,'*  natural  Children, 

■  who  had  acquired  the  Reputation 

of  being  his  Children  by  her  be- 

Ibrc  the  Date  of  the  Will,  entitled, 

as  upon  the  whole  Will  intended, 

;    and  sufficiently  described;  reject- 


ing as  a  DescriptioB  of  the  Devi- 
sees, Passages  in  a  written  Book, 
unattested,  of  which  Probate  was 
admitted,  under  a  Reference  in  tlie 
Will  to   *'  the  Observations  and 

'*  Directions,  which  I  shall  Icaie 

' .    ■  « 

**  in  a  written  Book.*^  Wilkintm 
v:  Adam.  fegtAn 

6.  Whether,  if  there  were  also  fcgj- 
timatc  Children  by  the  same  |4o> 
ther,'  they  could  take  togetkr  on* 
dcr  the  same  |)cscnption;    and 

"whether  future  illegitiiiiate  Cl>il- 
dren  can  take  under  any  Descrip- 
tion in  a  WUl,  Qv^re,  WUkvum 
V.  Adam^  4$2 

7.  Devise  to  Trustees,  their  llcin, 
&c.  for  the  L\fe  of  the  Deviwr^s 
Son,  to  support  Contingent  Rt- 
maindera,  in  Trust  to  permit  bio 
to  receive  the  Rents  for  Life,  aid 
after  his  Decease  to  Iiis  nnt  aa4 
other  Sons  in  Tall :  an  cquitaUe 
Estate  in  the  Son :  the  IcigarEstate 

*       ■  _ 

in  the  Trustees,  witl^  a  h  gsl  Ite- 
mainder  to  the  ^t  and  other 
Sona.     Mifcoe  y.  Pi^kmu        M 

■  • 
DISCOVEltY. 

See  BAVtiJLVvT  78.    RsuzV  3* 

DISMISSION. 
See  Practice  29i.    Sprcific  Prt- 

rORHAKCE  6. 


DOWER. 
5ff  CodTS'l,  2. 


ELECnOM, 
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E. 


ELECTION,  toiut^, 

t  « 

'   '■.'•M    EyiDfiNCE. 

1^  tDistifction  between  Esuimioation 
de  bene  .  ,fJ«<V  ,  and .  pcfpetui^ting 
_  Testimony,  Page  139 

2.  Applicfitton  f^t-  Examinalion  to 
credit,  rc^arclcd  with  ^reat  Jca- 
loiiey:  cOnfiucd  to  t'^acts  affoctios 
Credit,  and  Cliaractcr  only  ;  and 
not  ipatcrial  to  what  is  in  Issue. 

5.  On  Appeals  and  Rehcarings  addi-  » 
"'/Hbiial  fcvidencc* permitted  in  some 

'■tfam^CGs:'    ir  the  Rule  is  $6'    it  : 
-•'-WiJrtt'*t?subjea  to  Costs.      *    153  ^ 

4.  Cohstriictiou  o£  a  Contract ;  that  . 
-■«i».    '/  ♦    '■     .■'  ■■^.  .'   ■    '  '       # 

"a  Rcfcrenjcc  of  the  E^nepce^  was  \ 
*  confined  to  the   Expence  of  the 

.■.♦••,    ^.  .  V...-      I 

Ccthveyancc :  but  the  Evidence  of 
*  tl|e  Ahorney  was  admitted- for  the  '. 
iDefSndant'to  prove  the  Intention  * 
of  both  Parties,  according  to  ,ver- 
Dal   Instructions,  that  the  Plain- '. 
tilf,    the  Purchaser,    should  also 
pay  the  E.vpcncc  of  making  out 
the  Ii>cfoDdknt':i  Title.  ^BavtdbHoM 
V.  Gosdcn.  l6'5 

6.  Parol  fAidcnct'oi  Dechirntions 
by  the  Auctioneer  at  the  Siili\ 
warranting  I  lie  Quantity*,  receiv- 
ed in  Opposition  to  a  specific 
Performance,  on  tl»e  Ground  of 
Fraud :  not  t6  crtforce  Perform- 
ance,    jrinch  V.  Windiestop*^  ^'ijjo 


\ 


See  Agents  2«      Slpxa?ic   Pfi»- 

FP,HHi.KCE  4.  .  •       \ 

■      *     ♦     • 

EXAMINATlbN. 

See  Evidence  1^  C,  3* 

.     .  ..  EXCEFITQNV  - 

Sec  Practice  17^^     -        ...    a 


EXECUTORS. 
Sec  Paiitxsrsiii?  -2.  3.     Rksxdvb 

1. 


\, 


F* 


FAiWILY  COMPROMISE. 

1.  Family  Compromise  farorad.;  if 

^  reasonable^  and  upon  a  dMt)tfi|l 

Bight;  cveninthc^stmngestCaae; 

M  vvbcrq  OQO  -Party  •  uras  druQk  ^ 

.^heTiiMO..  ...  .:Page30 

2f^  AVih^^^r  upon  a  mere  -Supfon- 
.    lion, of. Right;,  proviog.erMyi^ouf, 

Set*  Bpcciric  PsiiFJi^iBteAME^ir 


Jicf  i.£;ssoa  and  Lasssrt.S* 


i«-.< 


•    I 


FRAUD. 

1.  Distinction  as  to  Fraud  ia  E^ity 
ami  at  Law.  98 

'2,  Marriage  Settlement  oC  personal 
Propc.iy  in  general  TemiSy  *^H 
*'  Monies,  Debts,  Bills, .  Boods, 
*'  Notesy"^  &c.    No  hifercnoa  of 

Fraud 


572 
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JFnud  from  the  CancellatioD,  dur- 
ing the  Treaty,  upon  a  fair,  mo- 
ral, Consideration,  of  a  Note,  the 
only  Instrument  of  that  Descrip- 
tion; the  Marriage  not  taking 
Place  upon  a  Representation  of 
the  Particulars  or  Amount.  De 
Maunevilie  v.    Cromptoit*      Page 

'  354 

See  CoKSTRUCTTOir  2.     Costs  4. 
SrcciTxc  Pekyormaitce  5. 

FRAUDS,  (Statute  of.) 
See  Devise  2. 


H. 

Heir. 


So:  TausT  7, 


L 

ILLEGITIMATE  CHILD. 
See  Bastarik 

ILLUSORY  APPOINTMENT. 
See  Powers  i,  2,  /. 

IMMORALITY. 
See  Practice  9. 

IMPLICATION. 

1.  Implication.    Necessary  Implica- 
tion imports,  not  natural  Neccs- 


sity,  hut  so  strong  Probability, 
that  an  Intention  to  the  contra^ 
cannot  be  supposed.        P«ge  466 

See  Tauar  4» 

INFANT. 

See  BAVJCRUPr  €9.  M^HTOA^y  I. 
TautTsa  2«    Ward  Ojf  Court. 

INJUNCTION. 

U  lojuBctioB  ^btaiaqd  by.  Obligor 

.    in  a  joint  and  several  B<«id;  the 

Co*ob1igor  not  a.  t^rty,    Ckof^ 

V.  Cooper.  16 

2.  Execution  upon  ajoiiit  Judgment, 
with  Notice  to  the  Sheriff  of  the 
Injunction^  and  Directiops  to  tbt 
Sheriff  not  to  take  the  Plaintiff  in 
Equity,  not  a  Breach  of  the  Id- 
juuctjon.     CkapUn  v.  Cooper.    ]6 

3.  An  Injunction,  thoi^;h.not  to  be 
continued  with  a  Vi^w  to  specific 
Performance  of  an  Agreement  to 
grant  a  Lease,  if  under  a  Cltsse 
for  Re-entry,  the  Lease,  when 
granted,  would  be  at  an  End  by 
the  Tenant's  Acts,  was  maintained 
upon  undertakiAg  to  give  Posset- 
sion,  when  required  by  the  Court, 
and  paying  the  Rent  ^ue,  by 
Waiver  of  the  Forfeiture,  if  in-  / 
curred:  viz.  distraining  for  subset 
quent  Rent.  Gourlay  v.  Dukt  <f 
Somerset.  gg 

4.  Whether,  even  without  a  Ri^t  of 
Re-entry  the  Court,  seeing  a  gross 
Case  of  Waste  and  Breach  of 
Covenant,  not  to  be  indemnified 
by  Damages,  would  IcaTetheTe- 

Dant 
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liant  to  Law^  refusing  Relief^ 
Quitre,  Gouriay  ▼«  Duk^  of  So- 
menet.  Page  68 

j5.  Under  a  Bill  by  some  Partnert  in 
a  joint  Concern  on  behalf  of  them- 
selves, and  the  oCbers,  Three  Hun- 
dred tuNumber,  for  a  Dissolution, 
Receiver,  £rc.  and  an  Account, 
alled^ng  Mismanagement  by  the 
Managers,  the  Court  refused  to  in- 
terfere' by  Injunction  and  the  Ap- 
pointment of  a  Receiver,  in  the 
first  Instance,  until  they  had  tried 
the  Means  of  Redress,  provided 
hj  the  Articles.    Carlen  v.  Drury, 

154 

tf.  CoviehiEtnt  against  using  Premises 

'  dts'a'Sh^p,  or  Warehouse  for  any 
TViidcyMiritbout  Licence  in  Writing, 
or'  permitting  any  Thing,  which 

"  hiay  groV  to  the  Annoyance  or 

^    Damage  of  the  Lessors,  or  a;ny  of 
''    tUeir  other  Tenants. 

Breach,  though  not  a  Nuisance 
'     In  Law,  public  or  private,  being 
'  an  Annoyance,  not  protected  by 
Injunction:    there  being  no    Li- 
cence;   and    Permission  of   One 
Trade  not  to  be  construed  a.  ge- 
*  oeral  Licence  for  any  Trade:  nor 

'.  will  the  Court  enter  into  a  Com- 
parison, which  arc  more  or  Iqss    I 
offensive.      Machcr  v.   Foundling 
Hospital.  1$8 

7-  Devise  to  ^.  aad  her  Heirs  for 
ever,  "  in  the  fullest  Confidence, 
**  that  after  her  Decease  she  will 
"'devise  the  Property  to  my  Fa- 
"  tiiily** '  being  restrained  to  an  j. 


Estate  for  Life  by  Decree  at  the 
B»tts^  the  Devisee  was  restrained 
from  cutting  Timber  pending  an 
Appeal,  ff right  v,  Atkins.    Fegc 

313 

8.  An  Answer  filed  is  a  sfficient  Ob* 
jection  to  a  Motion  to  extend  an 
Injunction  to  stay  Trial:  but,  as 
the  Defendant  submitted  to-  Ex- 
ceptions, the  Order  was  made :  an 
insufficient  Answer  being  no  An- 
swer.    Biskton  V,  Birch,  366 

9'  Injunction  against  a  Verdict  in  ^ 
joint  Action  dissolved  as  against 
those  Defendants  wiio  had  an- 
swered :  not  as  against  all,  pending 
Exceptions  to  the  Answers  of  tha 
rest,     Joseph  v.  Doubleday,      497 

10.  Injunction  not  revived  pending 
a  Rehearing  of  an  Order,  allowing 
an  Exception  to  a  Report,  that  the 
Answer  was  insufficient,  Scoitv. 
Mackintosh,  503 

n.  Injunction,  restraining  an  Exe- 
cutor, claiming  under  the  Will, 
and  also  by  a  Gift  from  the  Testa- 
trix in  her  Life,  from  selling  upon 

Affidavit  of  undue  Influence.     Ed" 

• 

munds  v.  Bird,         '  ' '  SiH 

See  Bankrupt  78.  PaacTXCB  25. 

INTERESfTc'    ' 
Sec  Bankrupt  6i.  Mover  1,  2. 

INTOXICATION. 
See  Lessor  and  LassEB  5. 

ISSUE. 
iSec  Practice  22. 

JURISDICTION. 
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JCniSDlCTlDV.. . 

Iv  Jurisdirtjon  of  a  Coart.a£  fiqttity^ 
to  order  a  voiS  Deed  to  be  deli- 
vered up.     •  Page  244 

ArGoKFOKATioir  X'Sirtri.KVzH't 
9. 


1 1 


L. 


.A. « 


.n 


I*  Whca  a  Period  of  Payment  is 
appointed,  the  subsequent  Failure, 
or  Bn^ach  «ve&,  of  an  express 
Condition,  anuexod  to  a^Logary, 

.  cannot  affoot  the  Right  Xot  |tc(^eive 

sj.  Legacy,  wciiing  tb#  PipbAbiUty^ 

..  that  the  .Legatee  virfus.  aoC.  living, 
upon,  expresft:  C^jidit^Mi,:  .^hat  Jie 

,  :»hall  return  to  England  and  per- 
sonally claim  of  the  Executrix  or 
in  the  Church  Porch,  if  he  shall 
.jwt  90  ■  clainiL'within-  Seven  .-Years  ,r* 

-  v>  bd  ptfrsnined  dead*,,  and  the.  Le- 

.  gacy  to  iiall-   into  tho  .Iksidue. 

Tulkx.MoMitch^     .'    .,i;.,.'aA% 

3<  The  Legatee  not  havriig  returned, 

.  aAd  dying .  abroad  \rithtn  Seven 
Years,  the  Ixgacy a? as  |i£id.not 
due  V  the  Existence  of  the  Logklce, . 
though  ap|)earing  othenyistr,  being 
to  be  proved  by  the  particular 
MeuTM  ^rescribixl;  and  therefore 
not  within  the  Cases  from  the 
Civil  law,  where,  the  End  being 
obtarncd,  the  Means  were  not 
nientiaU'  Tnlk  v.  HauUHch.  ^48 


1 4^:  m}mioh8^r  'i«brffr,^-^a«*«e 

-)*lafiiftm  originaVly  claiming  qrAt 

Ja  jd^eOkU  ihttigBtiieit,3  ^tW%  :d. 

Supplement  set  up  a  different  Tide^ 

as  general  Creditor,  proceeding  as 

such"  Wf  uprfn^^ro?  Wl^bt, 

•*4>xtctit6i',^  rtfe4mstSi^i*i*4JnJ*fc- 
'c6iMiti^'tX^  th^^'teS»fttof^'l{)r 

Ats^,  **^*?tetmlii»R   INS^r. 

'  iloHlditdi.  Fi^t^ 

''  V  •'  ■'    '■'""'  >•-"''   -  •  -*•  --'-•'."J^s''^   i* 
5.  Legacy  ..of  £lyO  for  a  Iliqs  not 

specific :    thcR^forc""  carrying  In- 

i«;rest  ^with  >o^c5^,P*yt*|f  >aLpr -j^ 
.  gacies,^  Jfireece  v.  Aptfcc^^,  pfrt 

&  Beqjiesl  ip  a  Spa^-yf  the  Jcmipc 

ofi^JiU^ac^onjpliidpng,  h^4|>{]fw> 

.ti9€^ip,  with  the  JDiv^^^^j^i^.^^ 

;  Bican  Time  for  Maintenance ;  ^d 

incase  he. shall  die,  before  hc*ac«^ 

• '  - '  •  'i.  V- '•  *•'.-'   - '  ■'    ■> "  •  -^  ■'  J    ♦ 
comphsh<c^     hit    Apprenticeship^ 

then  and  in  such  Case  to  thedtlTor 

Chilurj^n. 


.   V    '• 


t 


Tlie  Legapy  laptedlij  iM  JE>^ 

.  -D(«th^  Legatee*  liaying  acconplifik- 

ed  -his  JVppix^itieeslupi.-in  -.ibe 

Testator's  Life.     Uwi^Kn^mt.  >-. 

Stanton.    •    .  ,  ..    383% 

7*  •  Bequest  over  in  irase  of  dicr-DBadi 
of  a.  Legatee  before  AcettatoPf- 
rio^  'takqs  Efieci  on.  Jki^'-fieaAh 
within   that  .Pa|io4'  dnriag  tie 

Tfstator*s  Life,     .  ■    . , ,  3M 

8.  LftpsG  by  DeatHof  tiUi' Le^0t(«)n 
the  Life  of  Uae  Ijcst^to^^tf^ovg^^ 
having.,  sury jnd  i th«^ ,  I'ocJod,  51 
which  the  Legacy  was   to  vest: 

that 
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Set  ftMiBCJt  i^  Trvmiul  1.^  Will 


■  #     ■•»-■♦         J  ■ 


1  f  Jjqsiee  aii4eff  fxpress  Coveuant  to 

|(ay  M)^,'Reot»  aB4  perform  the 

^fCoycffaaUy  liab^  durini^  the  whole 

T^^ITify    iio;(wuhstandipg    Asvgn- 

9*  Difldnction  as  to  Assignee;  thoi^gh 

liable  ^imdng  his  own  Possession. 

*,•;••  U 

J.'  tJiitler  a  ftighf  of  R^-cntry  upon 

'  liiyer-letiing    an    A^vcrLiseniCiit 

^*ded' not' Work  a  Forfcituir&;  but 

#is  feaad^thcGroiUid  fot  imposing 

'  tcrtni*  -G#Br%  v.  Duke  ofSomtr- 

■-■<€».  '•"-  -68 

4f  Covenant  not  to  assign  without 
Lfccciccy  once  dispensed  with,  the 
Coadition  is  gone,  both  ia  Law 
und  Eqtiity:  but  the  Principle 
^tiiestldtiabley  and  tiot  to  bcf  ex- 
^teinifld :  for  instance,  to  a  tt^re 
Act  rwhi^re  Che  Licenec  is  to  be 
in^flMtiiig.  191 

5.  lease  set  aside  with  Costs ;  as  ob- 
^tatfltd  by  the  contrired  and  ha* 
bitoai  f  ftloxieatioft  of  the  L^sor, 
vmttiedHftely- oa  coming  of  Age, 
at  ^vcfpy  iniadoquate  Rent ;  and 
Acts  of  Coti6rmation  held  not  suf- 
ficient. :&y  V.  Berwick.         igs 


« t 


LETTER  MISSIVE. 
SttPaAcnCB  2S. 

LICENCE. 

Set  .IvjruxcTfov  6.    LfttaoB 
Lessee  4. 

LIMITA^^ION. 

1.  Limitation  over  after  a 
tion,  which  never  took  Effect, 
tablished ;  not  operating  as  a  Coo* 
dition  precedcuc.  Meadom  «• 
Parry.  Page  12ft 

LIMITATIONS  rS^<tfii/f*^,> 

I .  Length  of  Hmt  adopted  in  Equity 
by  Analogy  to  the  Statute  of  La- 
mitatiofis.  ^df 

Q.  Mere  Demaadf  without  Process 
or  Acknowledgment  not  sufficient 
against  the  Statute  of  LimitationiL 

LUNACy. 

U  Commission  of  Lunacy  the  SvS^ 
jcct  of  Dbcrction;  regulated  soidj 
by  the  Benefit  of  (the  Lunatic,  widi 
reference  to  the  Care  of  his  Per- 
.  son  and  Property:  not  joT  course^ 
therefore  upon  the  mere  Fact  df 
Lunacy.    Tomlmton^  Ex  partt,  SJ 

2«  The  nearest    Relations,    though 

.  opposing  a  Commission  of  Lunacy 

shall  have  the  Carriagp  of  lt»  if 

granted;  unless  some  Reason. to 

the  contrary.  TomUnson,  Ex  parte^ 

S«  Seuteoqe  of  the.  Ecclesiastical 
Court  nepcisary;  though  tl»  Aj)^- 


,* 


576 


TABLB  OP  COKTSifn. 


riage  yoid;  as  in  the  Case  of  Lu- 
nacy.   Ex  parte  I'urmg.     F^IM} 


M. 

MAINTENANCE. 
ftrPiir-MovBT  1. 

MARRIAGE. 
See  CovDiTioK  1,  2.    Lckact  S. 

JWIISAPPUCATIOK. 

fceCORPORATIOV  2. 

MISTAKE. 

1.  An  Omission  in -an  Agreement 
'  by  Mistake  stands  on  the  "same 
*  Gttmn^  as  an  Omission  by  Fraud. 

-  -    -     168 

IC^SPECirXC  PERFORlfANCE  5. 


f.^ 


»■ 


MODUS. 


#KTrmis  I. 


r  L      •  •  ■     ■ 


h    • 


J-   ■  • 


MONEY. 


1.  After  tbc  usual  Decree  for  an  Ac- 
count OfA^'r  on' Motion  to  pay  into 
''Cobrt  the'AitiOunt  of  the  p'rlncFpal 
^'Stmis,  Wmftted  to  be  due  by  Exa- 
ininatfon  'upon  Interfoguiories : 
'  noi  extended  to  Interest.  Waodv, 
'*Ik/mes,  49 

f,  Ordbr  on   Motion    to    pay  into 
Court  ^  principal  Sum,  \iith  In- 
terest;  'admitted  'by  the  Answer 
Ha  have  been  made  to  a  greater 


'Arawnf^ 


60 


if  • 


3.  Clear  Rale  in  Eqvitf,  tlM,  wherr 

.  feai  Estate  is  directed  to  be  con- 

.  .veitedtidto  persoHalrferfi  Pari^QBe, 

which  fails  either  wholly  or  pteti- 

ally,  to  that  Extent  the  Money  is 

considerecf  leaF  Estate.    P^ge  1/4 

IIORTGAGE. 

1.  Inquiry  directed,  in  case  the 
Mortgagees  consent"  to  k  Sje, 
whether  it  will  be  for  the  Benefit 
of  the  infant  Ili-ir  of  the  Mort^ 
gor.    Mimdey  V.  MollMfr    'in 

2.  Demurrer  to  a  Bill  for  Redemp- 
tion of  a  Mortgage  upon  Twenty 
Years  Possession  by  the  Mortgagee 
over-ruled  upon  Allegation  of 
Admi&ion  of  the  Mortgage  Titk 
within  that  Period.  "^ITsVl^^  JSTea- 
Ity.  SSS 

NE  exeat;  r  egno. 

ft 

1.  Writ  of  Ne  txemt  Mttgao  granted 
against  a  Fenian,-*^ generally  resi- 
dent ill  Ir^kuu[,i-A9d  xb  thisCo^^ 
try  only  for  a  temporary  Purpose; 
under  tba  Circnai  iinaniw,  that  a 

^  Balance  was  swoqi  to»  fta  triickf, 
Bail  might  have  baen  M;  ^ffifd 
the  Plaintiffs  had  filed  a  Bill  in 
Ireland^  wheic.  tte*  Vfcnsactions 
arose,  for  an  Account;  a^  a  fto-i 
posal  of  Referenpf*  .ffimdeM  ▼. 
Roger*.  Itt^ 

2.  The  \Vcit .  dischi^BMl  w  ihiag 
Security.  Horeden  y,  Bfigfnm  W 

3.  Ne  exeat  Regno  gn^ted :  d»  Ik^ 
findantS  grneral  ReahlancQ  bciag 
in  the  iP'est  Indies,  &c.  153 

4.  Wiil 
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A»  Vrit  of  Nt  exaa  Regno  difchargcd 
with  Coito :  having  mued  against 
the  Ca|>taiii  of  an  East  India  Ship, 
when  jiHt.  sailing  for  India^  after 
a  considerable  Residence  in  this 
Coustry.    Dick  v.  Svii/Uimj, 

Page  371 

5.  Writ  of  Ufa  exeai  RegnOj  a  great 
Prerogative  Writ,  applied  to  the 
Purpose  of  equitable  Bail.      373 

NEXT  OF  KIN. 
See  Riu»vi  1. 


o. 


OUTLAWRY  (PUa  e/.J 
iSeaFiAAMMQ  I. 


P. 


PAPERS. 
Sa  8oUcxTOB*s  Bill  2. 

PAROL  EVIDENCE. 
See  ErrBxvcx  4,  5.  Specific  p£K- 

PARTITION. 

1.  Bill  tbt  Ptsitition  by  Lessee  for 
Years.    Baring  v.  Nasi.         5$\ 

S^^  Demorrery  for  Cause,  that  the  Bill 
ibitad  the  Defendant's  Estate  not 
with  sufficient  Certaintyi  viz.  that 
k0  **  is  seised  in  Fee,  or  otherwise 
••  well  entitled  to,'^  and  ore  /eai«, 
VOL.L 


that  the  Reversioner  was.  not  a 
Party,  over-ruled.  Baringv.Noih. 

Fage  551 

3.  No  Objection  to  a  Partition  from 
the  Minuteness  of  the  Interest,  the 
Inconvenience,  Difficulty*  or  Re- 
luctance of  the  other  Tenants  in 
Common^  554 

4.  Under  a  Bill  for  Partition  noCosts 
to  the  Hearing.  554 

5.  Costs  of  the  Partition  and  Con-^ 
veyance  in  Proportion  to  the  In* 
terests.  554 

6.  Concurrent  Jurisdiction  of  Equity 
upon  Partition.  555 

7.  Partition  between  Tenants  in 
Common  and  jointTenants  by  Stat* 
31  Hen.  8 :  extended  by  Stat.  3S 
Hen.  8,  to  limited  Intefests,  for 
Life  or  Years ;  and  thoiai&a  Right 
in  Equity  by  Bill  as  at  Law  by 
Writ  65f 

8.  Discretion  m  Equity  to  refuia 
Partition  upon  a  suspicious  Title : 
but,  if  clear,  as  the  Writ  would  ImI 
the  Commission  is  due  of  Right. 

PARTNERSIU^. 

1,  As  to  the  Legality  of  a  PartOfr^ 
ship  of  Sixteen  Hn&died  Shaiii 
(See  Stat  6  Oto.  1.  c.  18.  s.  18) 
and,  if  legal,  the  Capacity  of  tont 
to  sue  for  a  Dissolution  on  Behalf 
of  the  rest,  and  as  to  the  Necessity 
of  an  Offer  of  Contribution  to 
Losses,  &c.  Qmrrr.  Ctrfai  ,t. 
Drury.  154 

2.  Surviving  Partner,  being  £scctt* 
Pp  tor. 


A7« 


.T^£  OF  CON'^^^'fS. 


• 


^or,.i\ot  entitled  without  express 

,  Stipulatiun.  to  any  Allowance  fot 
carrying  on  the  Trade  after  the 

.  Testator's  Death.  Burden  v.  JBur- 
dctt.  Page  170 

3.  Allowed,  Expcnces  actually  in- 
cucred  under  an  erroneous  Con- 
ception,  that  he  was  sole  Proprietor 
by  Purchase  from  his  Co-execu- 
tors;  set  aside  as  a  Breach  of 
Trust ;  though  6oii^^(/^.  Burden 
V.  Burden.  I70 

See  Injunction  5. 

PARIT. 

1.  Eule,  that  a  mere  Witness,  having 
no  Interest,  ought  not  to  be  a 
Party.  550 

fi.  Exceptiions  to  that  Rule.        550 

Seetvjvsciton  1. 

PATENTS. 

1.  Patent  granted  for  an  improved 
"Steaih^Engftie;  as  not  infringing 
trpoti  an  existing  Patent.  Ex  parte 
■JR)r.  •        ■  '67 

^'S;  If  the  Improvements  could  not 
be  used  without  the  Engine,  for 
which'  a' Patent ' has  been  gmntcd, 

'     Httjy  fnustV^it  Hie  'Expiration  of 

'thatPatcrit.    txpaHtFo^.      67 

5.  No  Costs' wherfe  Ihc  Cttveat  wai 

IMivmtosonable.    Ex  parte  Fox. 

FIN-MONEY. 

•1.  Pih^ihoncy  stibj6ct  to' the  Property 
•    Tax;  not  to  a  Deduction  for  Ali* 


piony;  as  it  is  clear  of  IMhInir- 
nance.     Ball  w  Coutts.  Page  CK 

PLEADING. 

1.  No  Plea  of  Outlawry  in  a  Suit 
for  the  same  Duty  or  Tiling  for 
which  Relief  is  sought  by  the  Bill. 
Philips  v.^ibltons,  '  U4 

3.  Bill  for  an  Account  under  Cove- 
nant  upon  Sale  of  Good-wiH  not 
to  carry  on  the  Trade.  .  Scott  r. 
Mackintosh.  503 

3.  The  usual  Course  k  Bill  of  Dfs- 
very  for  an  Action, . Scoti  v.  Mack- 
intash*  50$ 

4.  Plea  with  an  Exception^  not  r^- 
quiring  a  Reference  to  the  Answer, 
allowed.     Hosre  v;  Dwppa.      511 

5.  To  a  Bill  to  set  audc  a  Convdy 
ance  for  Fraud,  ^:c.  Plea  of  Title 
paramount,  under  a  former  Coin 
veyance  of  all  the  Estate  and  In- 
terest, under  Mhich  the  Plaintiff 
claimed,  allowed.  Souey^Duppos 

511 

■ 

6.  Plea,  with  Exception  of  Matters 
after  mentioned,  bad* .  ■  ■        514 

-  POWERS. 

1.  Appointment  of  jCCOO  Stock, 
though  a  very  unot^tial  PiopbrtiDn 
of  the.  Fund,  held  not  iiksory. 
Butcha-  V.  Butcher.,  •   79 

2.  The  Questiois  mbether  •&  Ap- 
pointment is,  or  it  not  iUnioiyr 
must  be  deteitoified^upan  the  C^* 
cumstatice9  of  each  Caso,  ^Kcori* 
ivkj^  to  .a  sound  -  £>iscroltoB:.  tk 

.•  iftwcr, 


TABLE  OF  CONTSaSTSt 
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ft>%\Tr,  bowcver  liirge  lheTe;irms, 
hmkg  in  somp  Decree  coupled  with 
a  Trust:  but  an  equal  Distribu- 
tion is  hot  rc<|iitred:  nor  any  Rca- 
'    8«a  i^t  tiie  •  Inequality ;  unless  a 
■    Sflaro    is    clearly    unaubstanlial. 
•  Bntchtr  v.:  Butcher.  Page  79 

-  ®.  UadL'o:  a  general  Power  of  Ap- 
'     poin^fnp^nl  among  all  the  Childreir 
rv     hy^H^od  or  W4U   fiXHa  Time  to; 
TH^mtf  AtQ,  >in  Default  of  Appoint-^ 

*  ■  t  fncnt,  equally  at  Twenty-one,  ^c- 
'.  :  tbe  ^Dcalh  of  one  above  that  Age 

^doei  iMit  prevent  an  Appointment 

•'•^^  to  the  Sjirvivors.    Butcher  v.  But^ 

'   •^km  79 

' '  4; '  A|)ptomtmeDt  void  as  fiar  as  it  ox- 

•  cee^'  ihe  Power:  \iz:  to  Grand- 
chtfdreh  under  a  Power  to  appoint 
to  ChiUrcfl.     Butcher  v.  Butcher, 

'/  79 

iJ.  A|>p(J!nttncnt  to  a  deceased  Child, 

^*  ■    or  Its  Representatives  void.         9 1 

'^ftTheoW  Practice  of  executing  a 

Power  of  Appointment,  after  the 

"l>feaih  of  one  of  the  Objects,  by 

■       iftiving  Part  to  the  Survivors,  and 

letting  the  rest  go,  as  in  Default 

of  Appointment,  among  all,  in* 

cbrrect,  -  92 

i  ^.  V^riottsi  Contradictions  upon  the 

:■'  JSubjectof  illusory  Appointments, 

t:-  .97 

'  :fL  Power touppointKatatestobe pur* 

,-      clittscd  with  Money  produced  by 

.  '  tte  Salcof  other  Estates  well  exe- 

•  '    euteci  by  an.AppointnicDt  operat* 

*  ia^  directly  on  the  original  Es^tatis. 
'    'Sitliocli  w  J^iadgnic.  47 1 


9.  Power  to  appoint  ^u  .Estate  in- 
^cliufes  a  Power  iq  djspbsb  of  the 
Estate  and  appoint  tbe  Produce. 

P<^478 

10.  The  same  Effecjt  lias  bcj^n  giytn 
in  the  more  doubtful  Case  of  a 
Power  to  charge.;  and  a  Power  to 
appoint  the  Money,  produced  by 
an  Estate,  directed  to  be  sold,  has 
been  considered  as  a  Power  ^  ap- 
point the  Estate  itselC  478 

Sec  Settlement  3. 

PRACTICE. 

1.  Reference  of  Title  before  Secree 
only,  where  the  Title  aldne  is  dis-^ 
pitted:  refused  therefore,  whero 
the  Purchaser  on  other  Grounds 
resisted  Performance.  Bl^t^  v. 
Elm  hirst,  1 

C.  Depositions,   taken  de  bene  essc^ 

Upon  the  Incapacity  .of  the  Wit- 
ness^  from  a  bodily  Injur^',  to  at- 
tei^  aTrjal.at  ]L.aw^not  published  ; 
as  they  could  not  be  read  without 
Proof  at  the  Trial,  that  the  Wit- 
ness was  then  unable  to  attend; 
-  but  on  the  Affidavit  jof^  the  Surgeon 
a^  to  the  Probability  of  his  At- 
tendance, an  Ordor  was  made  fur 
the  Onicer  to  attend  at  the  Trial 
with  the  original  Dcpo^tion-;  to 
be  tendered ;  if  the  Incapability 
of  the  Witness   to  attend  should 

• 

be  proved.  Aikirttit  v.  Fulmtr.  21 

3.  Order,  that  Defenil^t  a  Pdsfyier 

in  JScv:satt  under    Sentence  for 

Forgery,  being  brought  up  for  Want 

P  p  12  of 


5S0 


VxBtfe'  or  covTEffn. 


of  Answer^  should  he  turned  over' 
to  tde  FUei;   and   then  carried 
back  to  Newgaie  with  his  Cause. 
Jtfofx  V.  Brown.  Page  78 

4.  Commission  to  examine  to  Credit 
should  be  executed  before  Decree. 

Costs  given  on  that   Ground. 
WkUe  y.FuiselL  151 

5.  Order  for  Time  to  answer  not  cor- 
rected by  extending  it  to  the  usual 
Order  for  Time  to  plead,  answer^ 
or  demur,  jaot  demurring  alone,  i 
Fhiiips  V,  Gibbons.  184 

6«  Or^er  t^  withdraw  Rejoinder,  and 
reijpin  tk  novo;  .for  the, Purpose  of 
giving  Notice  of  Intention  to  dis- 
pute an  Act  of  Rankruptcjr^  uudeif 
the  Statt,  49; Geo.  3.  c.  ^J? I:   by 
Analogy  tp:(h9  Practice  at  Law  to 
permit  «  Pica  to  ;  bo  withdrawn  ; 
.  requiring, according  to  thePi;j»ctice  * 
:  in  the  Exchequer,  the  Affidavit  to 
(    ctate  ^he '  Deponent's  information 
and=  Bclif!j^  that.it  is  essential  to< 
llbe^ustic^c,  pf  the  Cascu  .  ficrhs  v, 
i...  IVigau^^  ••:  .   .  ,.    2'.^0 

7.  Reference  of  Title  hefoi-e  Answer: 
Plkintiff;' the  Vendor  undertaking 
to-do^U«uch>Acts  for  the  Porpose 
'\  frf^^cec^lingwhat  the  Court  thinks 
■  right,  as  if  the  Answer  >i»as  in,,an(l 
the  Cfeuse  brought-  to  Hearing, 
Baimanno  v.  Luntletf.  228 

».  Direction,  if  thfe  Report  shall  b^ 
airainst  the  Title,  for  Comprnsa* 
tion:  I'cfusedastoIndomTiity.  Bal^ 
tnanfio  v.  Lumley.  22$ 

g.  Immorality^  as  sucb|  not  punished 


in  "Equity ;  Imt  considered  in  pn« 
nishing  Contempt.  Page  29» 

10.  The  Process  to  obtain  a  Decree 
fro  conffsso  not  applied  to  a  Pri- 
soner in  Vewgate  u  nder  a  Cri  minai 
Sentence;  who  if  broughtnp  by 
Habeas  Corpus,  must  be  remanded 
immediately;  and  cannot,  as  in  a 
Civil  Case,  be  turned  over  to  the 
Fleet  cum  causiiy  siilJject  to  the 

'  farther  ProMcess  hy*)fHas  Habeas 
Corpus,  8cc.    Moss  v.  'Brwwi.  306 

11.  Order  to  dismiss  tlie  Bill  for 
Want  of  Prosecution,  though  re- 
gular  according  tq  the ,  present 
Practice,  not  requiring  Koticc,  if 
before  Replication,  nor  the  'Six- 
Clerk's  Certificate  at  the  Time  of 
xnaking  the  Mofion,  discharged 
without  Costs  upon  thcDefcadant's 
Laches.  Bfowney^B^ne,  3-ld 

■       «•  ■  •  , 

12.  Defendant  in  Contempt,  under 
an. Order  for  a  Messenger,  pitting 
in  an  Answer,  tp  which  Exceptions 
were  allowed.  Plaintiff,  not  having 
accepted.  Costs>  may  immediately 

\  proceed  upon  the  old  PK>cess  with- 

.  out  Subpo&na  or  Notice  for  a  beN 

''  ter  Answer :  but,  if  in  Custody  the 

Process  discharged  .pending  the 

Reference    by  'Pender  of   Costs. 

Boekmy.DeTastct.  ,324 

13.  In  a  Case '  off  doubtfbl  Pourtice 
farther Tinf^'to  answer  alloniredxMi 
Ttftni.  *B9ekm  rs  Dt  TiuiH^   SH 

14i£(roct  of  co&tiniied  Practice 
egsAnst  an  Order  of  CousU     327 

15.  Repeated  Decisions,  foraitag  a 


TABLE  OF  CONTENtS. 


1181 


Series  .of  , Practice,  may  amount 
,      to  the  Reversal  of  an  Order.  P.  328 

16.  After  Answer  reported  insuffi- 
•cieivt,  Plaintiff  may  proceed  upon 
his  old  Process  of  Contempt  with- 
out  a  new  Order,  if  lie  has  not 
accepted  Costs.  Ooulson  v.  Gro' 
horn,  331 

17.  The  Practice  in  the  Master's 
OfHce  to  report  an  Answer  JEsuffi- 
cient  generally  upop  establishing 
one .  Exception  without  enXering 
into  more,  corrected.  Roxve  v. 
Gudgeon.  331 

■18.  Order  to  read  on  a  Trial  directed 
at  Law,  Depositions  of  Witnesses; 
proved   by  Affidavit,    fr^m  Age 
and  In6rmity  incapable  of  attend- 
ing without  great  Danger  of  Death, 
ivitfa  liberty  to   examine  them  on 
Interrogatories,    and  the   Deposi- 
tions of    such  other  Persons  as 
-should  be  {proved  at  the  Trial  to^be 
dead,  or  unabte  to  attend :  such 
ti*rder,    whether  to   be  made   in 
Equity,  or  left  to  the  Judge  at 
Law,  depending  on  sound  Discre- 
tion. Corbeti  v.  Corbrtt.  '         335 
19-  Witnesis  being  proved  unable  to 
attend  k  Trial,  ancillary  to  a  Suit 
in  Equity^   the  Depol^itions  may 
he  read  without  an  Order:    but 
not  without  producing  the  Bill, 
Answer,  and  all  Proi^eedings.  336 
:  20.  Reference  of  Title  before  Decree, 
refused,  where  the  Purchaser  on 
^^    '  ,<ilher-Oroiuid8  resists  a  Perform* 
\      ance  of  the .  Contract.    Faion  v. 
A    .  Rogers.  _        351 

^:y9U  Notice  of  Motion  to  dismiss  the 


Bill  for  Want  .  rf  Prosecirtioh^ 
Three  Terms  having  efapsed  after 
Answer  without'  Replication^  not 
necessary :  nor=  the  Sik-^erk's 
Certificate  on  the  Motioih  it  pro- 
duccd  to  Registrr'f  when  the  Order 
is  drawn  up.  The  Attorney^Gene" 
ral  v.  Finch.  Page  368 

22.  Practice  of  theCoiirt  of  Commoii 
Fleas  to  examine  the  Affidavit  to 
hold  to  Bail,  reducing  the  Bail  ac* 
cordingly,  lately  adopted  hy  the 
Court  of  Krngs  SdtcL  373 

23.  An  Issue  directed,  liberty  A)r 
each  Party  to  examine  the  other 
refused  without  Conseat^  Hwcard 
v.  Brakkwaite.  374 

24.  Suggestion,  that  the-' Defendant 
is  doubly  vexed  by  Suit^  In  Equity 
^nd  ^t  Law  for  the*  sfttM  Matter, 
ascertained  by  Reiefenee'  to  the 
Master.      Boyd    t.    H4u{xiehnein. 

381 

25.  The  Right  to  the  Lctfier  Missive 
'     and  Copy  of  the  ^11  is  Privilege 

of  Peerage,  not  of  Psatliatiaenf :  at- 
taching therefore  to  all  Scffttk  and 
/ruA  Peers.  ,    ^ 

InjunctioB  thertforCf  or  other 
Proctes,'  not  -so  accompimMy  is 
ineffectnal;  I^wi  .  HilsiMgiwn  y. 
Earl  9f  Fortmore.  .419 

^6,  In  the  Undertaking  to  speed  the 
Cause  upon  the  Motion  to  dismiss 
for  want  of  Prosecution  the  Term 
includes^the  Vacation.  Frndtay  v. 
Wood.  499 

27*  Form  of  separate  Examination 

0/  a  married  Woman,  taken  by 

Commission,  fasburgh's Case.  &07 

P  P  3  28.  Reference 


M2 


TAWKE  OP  GONTEKTft. 


3S«  JRefereifce  before  Dectec  cAStifin- 

ed  to  the  Cas«  of  Tilli.    Mthere 

Ikeie  was  a^lvtkacSo^ocI  a^£>ii» 

^  pute^  vmlec«Cl«ija  of  Cooipeiiia- 

.  lioii».  ik  |nas  ixiBsed  vilh  €«>fts. 

!29«'Oiid«r  toianietid  .the  Bill,*  not 

servti  or  drawn  up^  eaainot.pre- 

Yvnt  ih«., Motion  to  dinws:  for 

.  iMant  <  of;  Prxwectttion.    Morfk  v. 

.  OsM*;  ..;    .i'-    '  523 

30.    Aftoi^    {^amorcer*    «ircr4:«l^d^ 

.  Order  of  course  for  a  Month  .to 

.  plead  oenntwer^Grt^My*  IVooi. 

.  7d.   Costs  1,  %  q. ,  I]9#i7^.CTiotf 

.  .  pr?§v.^ption;\ 


•  •  - 


PROPERTY  TAX. '  ' 

5«e  PlN-MOlTBT  1, 

PUBLICATION, 
PURCHASER,        ■  . 

.  I 
' "      •    .  .  I  ■   ■  '  I 

See  CoYavAVT  X^     PaikCTicB  3y,  7, 
!^>  ^Q>  ^#«  And  VxKPoft  and  V>k- 


.      RECEIVER, 

1,  'ftecdver  granted  before  Aniwcr 
upon  the  Bill  of  a  PuTthascr  penr 
9kntc  UU;  y\t.  a  Suit  iu»tUuted 


bytheWifedf  theVMifor;  clanxw 
>  ing  under  a  S(Blticm#nt»  toIiuO^*, 
*  a$  being  after  Marriage.  Mttcdft 
.    V.  FuivertafK Page  IbO 

REC0V6RY. 
REDEMPTION. 

&eM0BTGAO£2«  !   .    ' 

'      RE-HEARIN& 

RELIEf. 

. .  ■ '      .  ■ 

1.  Principle  of  E^uity^  tliat  the  D^ 
mand  of  Relief  should  t>e  prompt 

S.  JJ)istinciioni  whether,  tKon^  it 
\i'Qulf]  be.  difficult  to  maioti^B 
yn^f  that.  Prjinciplc. .  Hpou  the 
I>>^  of  jofhi^  liemedies  ^.Setc^ntj 
invalid  in  Xaw  and  Eguity,  the 
Courts  wo^JLd  take  away  thai  Jh> 
ncfit^.     :t  .  •   ^46 

3*  Plajpti^,  jaot.  entitled  to  Ridirf, 
fi^iinot  have  Discovery,  599 

^      REMA14^DE«A 

RESIDUES. 

1.  fecjfctitbr  With  A  Legacy,'  or  EjS- 

t^ntbrs    fca^lng    ^ual    LegsdriH, 

Trustees   for  the  next   of  Kifi  of 

the  Residue  andispcscd  of;  as  lav* 

J    ing  Part  given,  they  cinBot  ba  nl- 

I    tended  to  take  the  whole.  C77 

See  Vzxihi  3, 4.    Tkust  3, 7,  S. 

REVOCATION. 
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»5» 

SCOTCH  MARRIAGE. 
See  Settlem^^jc  i-, 

SL'ITLEMENT. 

i,  A  Sottlem^, ^iftcr  aMarjiagc  in 
ScotUtnd^  not  supported  a<Tainst 
Creditors  in  Bankruptcy,  as  upon 
valuable  Conidderution  by  a  Uc- 

cdi'bration  of  the  Marriage  in  -£//«•- 

.'■,■••■  ^     ■       ^ 

Itin'tT:  hwi  it  was  sustained  as  the 
Consideration  of  an  Agreement  to 
'sbttlc  by  the  Parent  of  the  other 
Tarfy."    Et  parte  Hall,    Page  1 1 2 

2.'  No  Metins  of  enforcing  a  Scttlc- 
thent  on  Marriage  of  an  Adult, 
unless  the  Husband  seeks  to  ob- 
tain Irer  Property  in  Court :  but, 
if  the  Marriage  is  Contempt,  the 
Coiirt  vindicating  its  Jurisdicticyn 
by  frnprisonroent  compels  a  Settle- 
ment. 300 

3,  Under  a  Power  to  uppoint  among 
Children  Interests  may  b^  giveo 
to  Grand-children  by  way  of  Set- 
tlement with  the  Concurrence  of 
.their  Mother,  an  Object  of  the 
Power,  and  her  Husband.  White 
'  V.  St.  Barhe.  Z99 

Sfft  Babov  and  Feme  ].   Fraud  2. 

Ward  of  Court  1,  2. 

*v 

SHERIFF. 
Set  Bill  bf  Interplcader  1. 


SOLICITOR'S  BILL. 

1.  Though  the  Court  will  open  a. 
SolichoF'sBill,  and  order TaxatioQ. 
af^er  several  Years,  and  a  Security 
given,  or  c\'en  Pay  men  t,  upon  gross 
Errors,  Fraud  or  undue  Pressure, 
where  nothing  appeared  but  a 
tritling  Inaccuracy,  and  uudor 
other  favorable  Circuroft'taoces,  tivB 
Court  wimlil  not  restrain  Proceed"* 
ing  upon  a  Security,  obtained  while 
Business  was  depending.  Qookt  v. 
Sett  tee.  Page  106 

2.  Solicitor  bound  to  produce  Papers 
of  his  Client  for  him,  or  in  case  of 
his  Bankruptcy  fur'  !lis  Assignees, 
tkough  dot  employi^d  by  them,  in 
the  Cause,  for  the  Purposes  of 
which  he  received  them  ;  but  not 
bound  without  Payment  to- deliver 
them  up,  or  produce  them  in  any 
other  Business.    Rossy,  Laughton. 

••         ■  ■  , 

'■  SPECIFIC  PERFORMANCE. 

'  -  ■'.■.•' 

1.  Specific  Performance  of  a  pai^>l 
'  Agreement  as  to  Land  :  the  K^ect 
of  a  Family  •po4np/:0ipise. of  doubt- 
ful Rights ;  with  Part-pcrformaiH^c 
by  Possession,  and^ Improvements ; 
and  Acquiescence  near  Nineteen 
Years:  a  third  Person  being  per- 
mitted  to  act  uppp  his  Conception 
of  the  Rights^  not  questioned  at 
the  Time  by  the  Defendant ;  who 
cannot  object,  that  he  acquiesced 
under  Expectations  from  that  Per- 
son; which  were  in  Part  ^i8m]H 
pointed.  Stocklej/  t.  Stockiejf.  U3 
Ppi.  i2.Rcfiu«) 


«^. 
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2r.  Refi^al  of.  Jonitiit  Iq  execute, a 

^Iieasc  tendered,  as  satjsAe^ .  with 

,  not  as  repudiating,  the  Agreement, 

is  no  Qround  for  refusing  him  a 

specific  Pcrfornpaijce,  .  Gourlaj/  v. 

Duke  of  Somerset.  I*ogc  6S 

3*. Specific, Performance  of  a  Con- 
.tract   concerning    Land   not  de- 
creed on  the  Signature  of  an  Agent 
without  Authority.      Howard  v. 
Sraithvmte.^  202 

4.  The  Question  as  to  his  Authority, 

dented  by  the  Answer,  and  by  his 

Depq^jtionji  stating,  his   Declara- 

^      tion  to  the  contrary  at  the  Jime  of 

JI,%ccutiQn,  to  b^  determined  by  an 

Issqc;  th^  Evidence  of  a  Witness, 

impeaching  the  Instrument  he  has 

attested,  84  a  Witness  to  a  Will, 

denying  Xl^  Saoity  of  the  Devisor, 

ji^c.  being  admissible ;  but  to  be 

received  yn\f^    jthc  most  anxipus 

Jealousy.  .JHjncard  \.  Braithuaite. 


.  /  I 


5.  DiBtinctioD  between  ifi/^  A^rais- 
AiQP  of  parol  Evidence  to  support, 
or  resist,  the  specific  Performance 
of  a  Uoniract  for '  Land  :  admis- 
siBIe  for  fhe  latter  Purpose  upon 
Mistake  and  Surprise  as  well  as 
Fraud  \  not  to  vsT]^-ndd  to,  or  ex- 
plain, the  written  Contract.  Cloxoes 
V.  Higginson,        ^  524 

6.  Upon  the  ambiguous  Terms  of  a 
Contract,  as  nchi^iQg'cn'  exclud- 
ing the  Timber,  the  Purchaser's 
t^ll  for  specific  Performance  dis- 
Ihlssed';  and  having  throughout 
iiisisCDd*  upon  iis  Construction  he 
was  not  peripitted  to  compel  the 
l^endbr'to  convey  upon  the  Terms 


1      he  originally  oBetod.      Clowes  r. 
j      Higginsotu  ^.         ..       ,.Pa^S%k 
•  7*  Specific  Performance  discretion- 
ary.       ,*     J    .  .     -.  527 

'  See  Bavkhupt  7$.  Evipxvcic  4» 
5.  Injunctions.  Trustee  4* 
Vendor  and  Vsji^eb  S* 

STOCK. 

I 

See  Bankrupt  42. 

SUPERSEDEAS. 

See  Bankrupt  3,  4,  p,  7, 9,  10, 13, 
14,  15,  17,  18/52^,  31,  35,  39,  4$, 
63,71-      * 


;     SUPPLEMENTAL  ANSWER; 
|5oe;AiifewsR  1)^. 


.  •! 


I    ,  ,.SV,PPLEMENTAL.:P1LJU 

I 

!      .      ;     .  SURPRISE. 

\Sce  SPEcrFK:  Perfioamakcb  5« 

I  .       )t  •  ■    :     ■,         . 

'  :    ■  '     : 

I  -         ' 

• 

A  TIMBER. 

iSre  Idr JDvcTiov  7. 

i      '  *    TITHES. 

I       •   .  ■ 

[1.  Account  of.  vicarial  Tithes  de- 
creed against  a  Modus  of  Is.  per 
I  Acre  for  each  Acre  of  Marsh  Land 
;  fur  Tiilic  of  Hay  and  all  other 
1  vicarial  and  small  Tithes :  the 
-  Vicarage  appearing  to  have  been 
\  established  by  £ndown)ci|t  in  1367^ 
1  witbii^^  lej;al  Memory.  .  S€Ott  v. 
Smith.  142 

TITLE. 
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TITLE. 

Ste  VsxDoa  and  Vendee  5. 

TRIAL  AT  LAW, 
fiei  Pa  ACttCE  18,19. 

TRUST. 

1 .  Order  under  the  Statute  36  Geo, 
3.  c.  90.  upon  Proof,  that  One 
Trustee  was  abroad,  an  abscond- 
ing Bankrupt,  and  not  iikely  to 
return,  that  the  remaining  Trustee 
should  transfer  Stock  into  the 
Names  of  himself  and  another 
Person  appointed  a  Co-Trustee. 
WVUdm  V.  \Bird.  Page  3 

2.  Devise  in  Trust,  subject  to  the 
Charges,  to  permit  A,  to  receive 
and  takelhe  Rents,  and  Profits  for 
Life  :  whether  not  a  Use  executed, 
Quctre,  137 

3.  Devise  after  Payment  of  Debts, 
Legatiei,  &c.  of  specific  Freehold 
and  Leasehold  Estates,  to  A,  sub- 
ject to  Incumbrances :  and  of  all 
other  his  Freehold  and  Leasehold 
Estates,  together  with  all  his  per- 
sonal Estate,  to  Trustees,  to  sell ; 
and  out  of  the  Money  in  the  d'rst* 
Place  to  pay  their  Expenccs  in 
Execution  of  the  Will  or  Trusts ; 
atid  without  farther  Disposition 
appointing  the  Trustees  Executors. 
'  A  resulting  Trust  as  to  the  Pro- 
duce of  the  real  Estate  for  the 
IfeiratLaw.     Hill  v.  Cock.     173 

4.  Trust  by  Implication  without  the 
Word  « trust."  273 

^.  Devise  after  a  Direction  that  all 


the  Debts  shall  be  paid,  amoQtitf 
to  a  Charge.  Page  274 

6.  Distinction  between  a  direct  Trust 
and  a  Charge ;  though  enforced  in 
Equity  much  in  the  same  WayJ 

7.  No  resulting  Tnist  for  an  Heir, 
taking  a  Benefit  in  the  ^^ill ;  but 
subject  to  Circumstances.        S78 

8 .  Devise  of  Freehold  Estate  in  Trust 
to  sell  and  apply  the  Money  to* 
wards  Payment  of  the  Legacies: 
the  Residue  of  the  personal  Estate 
after  Payment  of  Debts,  Legacies, 
&c.  upon  Trust  to  convert  all  the 
said  Residue  of  his  personal  Estate 
into  ready  Money,  to  be  laid  oUt 
in  Freehold  Property,  to  be  settled. 

The  personal  Estate  leaving  a 
Residue  beyond  the  Charges,  the 
real  Estate  a  resulting  Trust  fbv 
the  Heir  at  Law;  ttnd  charged 
with  the  Legacies,  hot  pitearily 
but  only  as  an  auxiliary  Fund  to 
the  personal  Estate.  Mmggkmk  V. 
Masow,  41d 

See  CoXSTRUCTIOK  "5.     CORFOR^* 

TioN  i2,  4.  Devise .7.  Trusts^'. 

■  ,  >  f 

■         ■        ...     ■:! 


TRUSTEE. 

I.  Trustee,  dying  Nineteen  Ktontha 
after  the  Testatrix,  without  having 
acted,  held  entitled  to  a  Legacy, 
given  as  a  Token  of  Regard  and  a 

Recompepce 


ds6 
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Recoiiponce  for  hisTrmibfe:  no 
KefusiU  or  Neglect  to  act,  where 
mtcvsasLTfy  c^ppeiariiig,  Bnfdges  v. 
Wootitm^  Page  134 

2.  Prnojnptioo  against  intending  an 
Iitfant  to  be  alVustcc.  278' 

3.  DisctvtJOQ  of  TnuteeSy  Kaviog 
Potrer,  to  change  Scearitics,  bat 
not  without  Conseoty  not  con* 
troulcd,  unless  mbchievously  and 
ruinously  exercised.  De  Manner 
viUt  V.  Crompton.  35-i 

4.  Trustee  to  prcscrxc  Contingent 
Remainders  joining' in  a  Recovery 
with  the  Remainder-man  in  Tai], 
having  attained  Twcnty-one»  held 
no  Breach  of  Trust;  and  no  Ob- 
jection to  a  specific  Performance. 
BiMcOe  V.  Pakini.  '    485 

5.  Trustee  to"  p^ese^^'c  Contingent 
Remainders  joining  to  destroy 
them^  bofoic  the  first  Tenant  in 
TttM  is  TwcntjKifte,  liable  •  f«)r  a 
Breach  of  Trust :  $9  a  Purrhaser 
with  Notice:  ;bQt  if  afccr  the  Te- 
nant in  Tail  is  Twenty-one,  not 
pjonishabloy  4;v('n  where  tho  Trus- 
tee l^4XuH  UQt  have  been  diix!cted 
to  join.  491 

6.  Trustees  to  preserve  Contingent 
Remainders  boiiorary  Trustees : 
not  to  be  compelled  to  join  in  dc« 
9troying  them.  492 

7.  Under  tho  Act  of  Parliament, 
giving  Jurisdiction  upvon  a  Petition 
in  Charity  Cases,  the  Trustees,  not 
appearingy  ordered  to  shew  Cause 
why  the  Order  prayed  should  nol 
be  made.  Ex  parte  Sengears.  496 

SftCojRSTRVCTION  2.  TbvST. 


* 

US£. 


.r  ■ .  * 


Set  Trust  2. 


V. 

VENDOR  AND  VENDKi:. 

1.  Though  it  is  generally,  not  uni- 
versally, true,  that  a  Purchaser 
may  take  what' he  can  get  %ith 
Compensation  for  vbat  be  cannot 
have,  whether  that,  is  ever  dow 
without  an  express  LjSKliTtakin« 
on  his  Part  to  do  what  the  Court 
shall  order,    Qii^/e.       PatpM\, 

2.  Purchaser  not  oiitillej  ,  tp  aa 
Abatement  for  a  Defiqt^ncy  iu 
Quantity:  the  Particular  describ- 
ing the  Estate,  as  consisting  by 
Estimation  of  PVty-one  Acr«.<,  ^ 
the  same  more  or  less.  Jf'ijici  t, 
Winchester,  ;;;j 

3.  Formerly  a  Purchaser  was  not  lit 
off  upon  a  doubtful  Title;  but 
was  compelled  to  tako  it,  or  esta- 
blish the  Objection,  4115 

4.  Though  generally  a  Purchaicr 
cannot  be  called  on  fur  his  Money 
until  he  has  a  Titlc^  yet,  where  ht 
is  let  into  Possession  upon  a  mu- 
tual Coniiclence  of  a  speedy  Title, 
and  the  DiiUiculty  is  a  mutual  Sur- 
prise, he  cannot,  without  express 
Contract,    retain   the  Pos<)esuo:v 

■     with-holding  the  Money.     Cihsui 

V.  Clarke,  5^^ 

|5.  Vendor  to  be  at  the  txpentfc  of 

,    making  out  his  Title.  5x\0 

6.  Purchaser 


TAI^  OP  CONTEKTS. 


AW  - 


6.  Purchast^r  dischai^d  od  Motion 
upon  Affidavit  of  tmprisoRment 
for  Dt'bt  and  losolvcncy.  Hodder 
V.  Ruffitt.  Page  .SU 

Sre  PftjiCTicE  1,  7,  8,  23.  Specific 
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vr. 

waud  of  court. 

I.  P UP iihmcnt  for  Contempt  by  mar- 
rytng^  a  Ward  of' Court  by  Com- 
Bitineiit,  or  ia  a  fln^rdnt  Ca*c  Uy 
directing  a  criminal  Pnwccution 
for  Giwipiracy,  Sic,  the  Subject 
dt  sOund  Discretioik ;  and  tliough 
IheRigfit  to  inIer)io$e  wilfaoutCom- 
plaint)  IS  not  aHictcd  by  Tnac, 
the  Exercise  of  it  tvas  dispcnsctl 
iwiih  fipon  Circumstances;  no 
Compldiiit  made  for  Kigiit  YcaVs ; 
the  Husb:ind,  (lious'i  liis  Conduct 
Would  have  jusilticd  PiiiiTslimeiit 
on  a  recent  A^plicatiofi,  not  being 
sncedy  Adventurer,  biit  of  equal 
laniily  and  Fortune;  fiaving  ac* 
tutclly  made  aconsiderable Sottlc- 
iDOitt;  under  which  the  Clilldren 
had  tfcstcd  IhtcrcSls,  and  alledging 
Misconduct  by  the  Wife.  Theln- 
tf^rests  of  ttic  Chltdrcn  not  to  be 
affected':  but  the  Settlement  vari- 
ed fta  between  the  Husband  and 
Wfc,  by  increasing  the  Pin-money, 
giving  her  some  Interest  in  future 
property,  &c.  Bail  v.  Couilt.  CJtt 


2.  Distinction  upon  Cooienft  l>y 
lilaniagB  of  a  U'ud  «f  Coiut:  a. 
Peooo  of  no  Pmptrty,  whose  only 
Object  is  the  I'orttine,  b  not  pcN 

;  aJjlod  to  (yuahiti  and  tliD  iritole 
ii  put  in  SouloDMfit:  otlierwise, 
when  the  Uushaod  of  equal  lUnk,: 
and  Fortune  mukca  ut  equiyalfiiit 
Scttlemeot.  -^ •tf*  303 

WILL. 

I.  In  proving  the  lixcctttion  «(  s 
Dcvisi.',  actual  Sigiiaturq  by  the 

,  Devisor  in  the  Presence  at  the 
1'hrcc  subscribing  Witp£ssc;s  not 
required,  if  he  decisis  it  to  be 
his  ^Viil  before  thosct  who  did  not 

,  see  hioi  sign;  and  spparate  Attca- 
tatioDS .  sudicicnt.  Wfttbecci  v. 
Keiutedi/.  362 

S,  TetUtor,  a  WidoTreTy  luviof  a 
&oH.andTnD  Daughian,  ^^  Will 
Savu:alLhis  mi  i«ri  fctaouA  Es- 
tates in  'Ernst,  ststgcrt  c*  OAts, 
for  tltose  CbtldreiH  aod  iO'Caat  of 
thdv  limi»  ATer.     atoimgutiJ 

-  die  Utnlv  of  a  Sai^lNert^^Md  a 
Revocation  of  tbc  WiJl  •«  the 
l^cckriiutlcal  Onm,  ^^nt  a 
former  Decision)  not  a  Rerocation 
of  the  Uevi*e-or  tke  real  Estate. 

.     SMeal/i  V.  York.  390 

3.  Marring  and  Birth  of  a  Child  an 
implied  Revocation  of  a  Wi)I  of 
personal  Property.  3^^ 

.4.  Even  a  Devise  of  Land  may  be 

TBvolced   by  Implication  fr6m"  a     ' 
\     total  Change  in  the  Situation  of 
the. 
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the  Family,  as,  the  Devisor  hav- 
ing no  Children  at  the  Date  of 
the  Will,  by  his  Marriage  and  the 
Birth  of  an  Heir ;  upon  an  impli- 
ed Condition,  that  the  Will  should 
not  qpcmite  W  Jhet  l^hU:  P.  3J7  ^ 

5.  Construction  of  a  residuary  De- 
vise, as  mcluding  under  the  gene-  . 
ral  Words  ''  Estate  and  Effects'" 
m  Copyhold,  not  surrender^,  in 
Favor  of  a  younger  Son,  subject 
to  Debts,  the  Will  reciting  that  the 
eldest  Son  was  provided  for;  and 
AO  Freehold  Estate.  Pamngton 
V.  Pkmnigtcm.  406 

6.  Fjroperly  wthing  is  the  personal 
Estate  of  a  Testator,  that  was  not 
BO  at  his  Death:  he  may  soex-^ 
pNiS  hintflf  as  to  shew  sohiethijig 
tlitf^  intedded;  hut  where  there  is 
nothing  but  a  Directioo  to  sell 
Lattd  idib  uft  Application  of  the 
Mon^ - ta  ft-partiealar  Purpose^ 
there  is  ^'Instance  of  iioldidglhe 
Sorpkn,  ^  aftMT  that  Purpose  mnr 
swered;  to  fohn'  Pari  of  the^icr- 
tcp^X  £statci>  so  as  pass  by  the  re- 
siduary BeqttesU  4l6. 

7.  iJMktiesled  Paper  clearly  referri^ 
to  in  )i  Drfbo  of  nuA  Etrtaie  cob^ 


sidered  Part  of  the  Wilf,  if  madi 
previously,  not  if  subsequent. 

Page  445 

8.  Legacies  by  an  unattested  PaptT 
included  under  a  Charge  of  Lega- 

"  ciciifc*>>a  Bi»h|D.  |y  a  Will 
duly  attested :  but  the  Produce  o( 
the  Sale  o(  a  real  Estate  cannot 
be  directly  disposed  of  by  an  un- 
'attfestedfaper.  446 

9.  Marriage  alone  not  a  Revocation 
of  a  Will:  as  with  the  Birth  of  a 
Child  it  is.  4«5 

10;  £x€ttptioii,  wbeiie  ibe  WiU  prt>> 
yidfes  fcr  .Children.   *     ' .  '"'  465 

ll^Utider  the  Description  d£  ^ehU- 
•*  dren'*  in  a  Will  ifle^fiiale 
Childjtn^  erfjrtitii;  at  i||e*I^.te  of 
the  yHX^i  not  eniittecl^  "saless 
proved  by  the  WiU  itae^  Jo>e  in- 

-  tcttdifii';  afid  Evidentre  eai|rWre> 
cemi  only  for  thePorpoeeof  col- 
lectitog  who  had  acfjmred  the  Re- 

.'.putatid^'of  rChiMmk.  ,i&ndmp  w. 
K^im»iiijy*- ,  ^  ^       -  "i  469 

ii.  Anoildy'  l^tionte  Son .  there- 
fore held  entitled  as  Devisee. 
'  AflD«£fiev.  £«RjKrfty.'  '469 

5e^  DayiSB  5|  6,        ;  , 
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"  ;  *!•  K  Nmd  Atfi^  of  ti»  Aoc^  a  Pr«M«iMZ  EstpoiUian  of  the  1«9  Tdsflnrt*- 
,.    t^e  Ofl&ce  and  Patks.of  a.Jnstice.of  the  Pieaoe,  contioued  to  the  find :(tfl%t-. 

"  fdty  Term  53  Geo.  III.  by  tVUUam  DickeMMm,  Esq.  Barrister  at  LaW«  aiid  for. 
more  tban  tlnrty  Yeart  ea  actiag  Magistiite  In  tiie  Tbimtieg  of  Motiii^ghaMi 

.    md  Liacoln.    it  Vols.  8vo*  Price  21. 48,  Boards. 

#■■"1  •"'■■'  ■•  , 

• 

V     ,1  .%*.>  Work  Q|»pn  the  Duties,  of  a  Jiutiro  of  the  Peaipe,  oonpctssed  lote  M 
^easodable  Compass  by  an  experienced  Manstrate,  divested  of  afi  mmecesssirsr 
-  « -Matte^i  ^^as  10  sIkw  tq  Getfflcpew  in  theComminion  of  tiie  PiMce  hbw  foaoC  - 
at  the  Moment,  has  long  b^n  a  Desideratuai;  and  the  Necessity  of  i^VorJk-. 
' '  Bteih/^  present  ftasVenlblf  tty'Ufe  Editor,  miring  an  actual  prdctice  of  thirty 
..■,:  lUms4i»  tWiO  of  the  most  poputoosConoties  of  Enghmi  ;  ahd  <t  k  hop^,^  mil^  ^ 
ant  wishing  to  detract  from  any  other  \lforJu»f  tbe-same  JSatofe,  tbaf.Aliit  witt  ^ 
-   "t^^fMld  iutlf  to  answer  udmcwt'been  ^  anxiously  attempted,  via;;  toluitndt 
-yQWiS  Jtf«|[^tratas  partienlarly  in  their  Daly,  and  £sciUmic  ta  the  mure  infa^  ' 
fieofid  the  iindingof  any  Iitformafion  they  ipay  require,  by  Imvinaavery  thutg  ' 
^HkdlDg  ta  fhoO&ebcoa^at  OBce  aider HwirT^ew.  ---  --      "^  '■" 

-/   The  Index  has  also befvibrmoAfnsncii  a  ItemcrliS'ttf  a«oidPMllity»!«lMi  : 
frequenthr  perplexes,  and  yet  IfU  beenfmaiU*.  5itflf iantlY./aU  to  Wtma  ajA  4^ 
Wrpb^orMe«#fccftrttice.-  '     ^^^        "  *  -         '    T  ,-3^rP^ 


S.  Vohhne  the  First,  Royal  Octavo,  Price  ii.  i09.'Hoai^,'of  a  IKgiii  «f  te  ' 
,PUtu  of  the  i^mmt  kt^MmJf\rpi0ick  A^dMd,  Esq.  of  LinGohl%>taiir:  v  •  f,   -  . 

3.  In  One  Vol.  Bvo.  Ptice.1^4  Boards.  'AeimpnJStSiiii^tU  hdoiiTlMimfk. 
Fourth  Edition,  with  Irtfii^klerable  Additiaa^  by  T.'F^mit^  &i^  .B«rs^c  at 
Lav. 

4.  In  Two  Volnmes,  Royal  Octavo,  Price  f  1.  Boards.  RepurU  of  Ccsct  ar* 
jToed  and  determined  in  the  Court  of  King's  Bench,  in  the  19th,  dOth,  and  j^st 
Years  of  Geo  3d.  by  the  Right  Hon.  Syhetter  DougUu,  Boroa  OUi^bttmie.  Tbe 
Fourth  Edition,  by  ffm  Frar,  Esq*  19crje(|iit  at  iaw^     n 


5.  A  Praetictd  TreatUe  on  Charter-parties  of  4jfreigh^nmi,  BiU$  of  haibigp  and 
Stonage  in  TrwuUu,  by  Edward  Lmoes,  Esq.  of  the  Inner  Temple,  Barrister 
at  Law.    In  One  Vol.  Royal  8vo.  Price  ll.  is.  Boards* 

6.  Fssey  and  Beamet^B  Reports,  Vol.  I.  Parts  1  and  t.  Price  l5s.  a  new 
Series  of  Coses  in  CAoacery,  commencing  Michaelmas  Term,  1812. 

7.  An  Emuiry  in  the  Sature  of  the  -TVniiiif  as  a  Serfvener,  by  Gtergt  Bme, 
Esq.  of  the  Inner  Temple,  Baniiterat  |aw.  /  Price  is.  6d. 

8.  Ji^srfo  of  Ggsm  in  Brnknutoff  hv  C»gi  JiOst,  Ssq.  of  the  liner  T<»« 
pie,  Bairisterat  LaW|  Vol.  I.  Price  iL  46.  &i»  Boards. 


Imw  Books  just  published, 

9.  A  (^mMfjf  Knquirji  into  tlie  Expedimcy  of  Repfalinf^  the  AmnuH*^  Acf,  ^p4 
racing  the  Icual  Itntt  if  Intavni.  In  a  Scries  of  Letters,  by  E.  B,  SmgdcHf  £^4. 
of  Lincoln's  luii,  Barrister  at  Law. 

10.  In  Three  VoIm.  Ko^ral  8vo.  Prirc  .Si.  1?$.  Boanlxi  H  iicw  Krfltign,  Inki^ 
the  Second,  considerably  enlarged  and  improved,  of  .4ii  ApMtyticat  Dif^rttni  In- 
f/i'xof  the  Reported  Ca^es  in  tlic  several  Covrts  of  Kulity,  and  tJir  liifik^ 
('owi  of  i'nrliumenij  from  the  earliest  anthcntic  Period  to  klie  prest^iit  Tiini- ;  to 
which  art!  now  adtieil,  the  Decisions  of  tbv  several  Courts  tit  ICqui^  in  trdand, 
and  of  the  Uif^h  Omrt  of  ParlutmeHi  in  that  Kingdoiu*  after  the  Ku^to^alio^  of 
tlie  Ap|>ellate  Jurisdiction,  with  a  Repertorium  of  the  Ca&cs,  doubly  uud  ayak- 
iuaticall>  arranged,  by  hichard  ll'hallcy  Bridgman,  E^q. 

11.  The  Thmhrnpt  Lcrir.*,  by  irUlftan  Co**ke,  Esq.  of  Lincoln's  Inn,  Barristrr 
at  Law;  Volume  the  rirst,  coRtaiiiin«![  Kxtract^  of  the  Statutes  relarinc  t^ 
1>ankniptSy  and  Determinations  in  the  Courts  o{  Law  and  Kciuily,  tlie  ^ixth 
Kdition,  with  Alterations  and  Additions,  incladinc  tlic  Author's  more  reenit 
Notes,  and  the  Ca^'it  down  to  the  present  Period.  Ky  tftUitO^  Pmits  (in^^ 
Ksq.  of  the  Middh'  Temple,  Banri»ier  at  Law,  and  Commissiuucr  of  Hunk- 
rupta.    Price  ll.  a«.  Boards. 

12.  A  Tf'rofistf  of  the  LffiP  refla/fv«  to  Mrrchant  Shim  and  Stamem^  in  Foor 
Parts:  Part  1.  Of  the  Owners  of  MerrlmAt  Ships  ;  II.  Of  the  PerMui^ Em- 
ployed in  the  Navic^tion  thereof;  IIL  Of  the  Camapre  of  G«o4ii't1irn  in ;  IV. 
Of  die  M'ages  of  Merchant  Seanu'n.  By  C.AbbHtj  Kiq«  of  the  iiuKT  l^«mpli, 
Barrister  at  I^aw.    Price  itis.  in  Boards. 

ir*.  Tiift/it  c\hibitiu}!  the  various  Pariintlan  requisUe  to  he  aitndtd  la  in  par- 
fluanee  of  the  Stawlinf^  Ordera  of  tlie  Two  liomncB  ifParVmmfnt^  m*Milieitiup  s»rh 
yVml«  HiUff  as  usnally  cowraencc  in  Ihe  iiamto  of  CMtmims.  ^  Mktmi  Paltari-, 
Esq.  of  the  Middle  Temple,  Barrivter  at  Law.    Price  •iib.vCil.  •■  ft'8bc«C. 

14.  \  SHpphmfnt  to 'Miihliothem  ?kora  1xf:vm  Anglic ,  Priced*  corapUadiiy 
W.  RKEI) ;  of  wliom  lany  also  be  hud  the  above  l^talojirm*,  Price  7s.  Bovd^. 
The  AnrnaipHnent  of  this'CatiUo^c  lias  -Iteen  approwd  of,  aa  aaperior  to  auy 
similar  PnblH'ation,  and,  with  tlic  t^uppleinoiit,  wHi  be  finind  to  contan  an 
acOimtc  Accoaut  of niore  Law Mosks tlian<any  Cataiogae -no v extant. 

Xh,  AUorneif^a  Practice  Kpitomixed ;  or,  the  Method,  Finos,  and  Expcnces  of 
ProecedMiy  iu  the  Courts  of  King's  Bcn(*h  and  Common  Pleas,  from  the  Con- 
mcncoiumt  ^  a  Suit  to  tlie  Trial,  -fiiml  Judgment,  aod  Kxemtion  vso-«dva&. 
taiteonsly  plarrd  in  opposite  Cokimns,  as  to  slww  at  one  View,-  the  Assntmmt 
or  Dificrvncc  in  the  l^ractice  of  the  said  C:ourti.  Price  Ss.  in  Boards,  or  4>* 
Mtf  :bOiind  and  iuUrieaved. 


17.  InSvo.  Price  tfts*  Boards  Vol.  L.of  a  JVec/iwi  Tresiiiife  of  the  I^ie  of 
EUetimmj  rehitiiig  to  Hnfiand^  Scotimndy  and  Jrcimd^  by  n'iUimm  TJkbmofi  Roe, 
Esq.  of^ncolu*s  Inn,  Barrister  at  Law.  Tiiis  Volume  coiuaiiu  Ke|)oris  of 
the  Cases  of  the  Boiou<;h  of  Liskeai-d,  1807;  of  the  Borough^  of  Ulasieoii, 
bumburtiin,  Renfrew,  and  Ruther;;len,  1R07;  Ca«<cof  the  Boroughs  of  Wi<k. 
Tain,  IMnirwall,  I>onioek,  and  Kirkwall,  1UU7 ;  Casv  of  the  Kikroufihs  of  Liu- 
Ktb{|ow,  Seikirfcv  Lanerk,  and  Peebles,  lttU7 ;  the.Case  of  Dmigmrvw,  laov. 

18.  Also,  an  il/»p^Mdix, Price  18s.  Boards,  to  a  TretUise  on  the  Ijnc  of  FfertiniM : 
containing;  Acts  relating  to  Controverted  Elections,  «fc.  An*,  ihe  Ncots  4iud  Iritk 
Stututa^  and  Forms  and  i'rtfccdeats,  by  h  UUuin  Tkonuu  jKae,  Esq.  of  iinoohi's 
Inn,  BarristiT  at  Law. 


m.  In  l>  Vols.  Bvo.  Price  1I.  16s.  Boanb,  a  Trssfisf  on  the  ijm  cofioermi^ 
Jdwi»,  Laaaiirs,  and  oihtr  Pertons  Son  i'ompotcn  Afcratis,  in  Two  VarX*  ;  with  aa 
ApftctidiXy  containing  the  StdMn  relatinir  to  LatMiks,  the  Practieo  on  Eao- 
CEKDtHtiB  ill  Lunacy,  and  m  Collection  of  Lanatk  Potititm,  with  the  Ordin 


Lav  Books  jusi  puhlWicd. 

«f  tlic  diaii'ccllor  Ihcreon,  by  George  Vale  Collinaon,  A.  M.  oE  Liocolii's  Ino^ 
Barristfrat  Law. 

90.  In  1  Vol.  8vo.  Price  9s.  Boards.  J^Hdhnenf^  of  thr  lAiM  of  Emplami, 
limif^ned  as  a  Preparatory  Study  for  Persons  raitoriug  the  Profcsaioii,.i9  a  Com- 
|iendiuni  to  strengthen  tlic  Memory  of  those  who  have  fttudicd  the  Lawy  and  to 
^onyo)'  a  general  Id<'a  of  Jurixprudeiirc  to  all  Clu.<is4^  o(  People.  By  i*.  Af. 
I  At  iteytkuyten,  a  IkUinbcr  of  the  Honorable  Society  of  1iU1Co1d'»  Ian. 

?1.  In  ftvo.  Price  lOs.  6d.  Board*.  A  Treatise  on  the  AHion  qf'Ejeetment: 
Irrtutftifiin^  the  Principles  and  Practice  of  the  Action ;  its  Application  between 
Ij^todlRrilii  and  Tenants,  particnhirly  as  illustrative  of  yotkis  to  (^H,  and  the 
Modes  of  Procecdini;  on  the  Forftiture  of  a  Lease;  the  Evidence  necessary  to 
Huppoft  und  defend  it ;  and  a  concise  Acconnt  of  the  resulting  Action  tor  Mesne 
Profltsl    By  John  Adims,  of  tite  Middle  Temple,  Ksq.  Barrister  at  Law. 

22.  A  bticf  View  Of  tlic  Writ  Ne  Kxeat  Rrfpto,  with  practical  Kcmarks  upon 
it,  as  an  eqm tabic  Process.  By  John  Ri^ameMy  Ksq.  tsi  Lincoln'^  Inn,  Barrister 
sftt  La>v,  Translator  of  (ilanvHle,  il^c.    In  8vo.    Price  ji.  Board*. 

v;i-  A  Jlndicaivm  of  the  Jjne  of  EnW/kii/,  shcuin^  Hiat  Mesne  Lords,  Derifa- 
tl>i*  Li>sson,  or  Middle  Men,  have  no  liight,  either  at  Common  IJiit,  or  under 
any  Statute,  to  levy  Distress.    Price  3s.  (>d.  sewed. 

21.  A  TrttHsVitUn  of  (ilttnrUh\  by  John  Bcama,  Esq.  of  Lincoln's  Iiin,  Btr* 
rl»€cr  at  Law.    To  which  are  added  Notes.    8vo.  Price  I3s.  Boards. 

'J5.  Tlie  Philo^phj  of  Evidence,  by  Daniel  M^Kinnyn,  lUq.  of  Gray*!  laB^ 
Barrister  at  l^w,  in  Bvo:    Price  5s.  Boards* 

S6.  The  ijuc  of  Uitct  «iid  Trttttt^  by  tlic  late  Lord  Cliif  f  Baron  GiUiert,  the 
Third  Kdition,  with  Notes  and  Uefereures,  an  intnxliiction,  Ac.  ByA'rfirird 
HMrten»h4ttr  Sugden,  ]'l»q.  of  Lincoln's  Inn,  Barrister  at  Law;  Koyal  3vo.  Price 
t9fi  Boards. 

<J7.  A  rricthnarn  of  the  Prnetiee  im' Civil  Aetwnt,  in  lite  Cmtrtit  ^  Kiwg^B  Bench 
aibd  CtnnmoH  f /rat,  tiit'CtluT  with  Practical  Dirfelivn:t  and  Fi»mu^  'diitinctly 
arrauf^'d  luider  each  Head.  By  7%i>miuri>r,  Esq.  of  Gray's  Ian.  "<&  Vols. 
Price  1*1.  4$.  Boards. 

fSj*'T)w.  Complete  iVvr/ical  Under^heriJTj  comprehcmdinf;  the  Unties  of  the 
Olfic«,  as  cvtTcised  by  the  Shcritt*  in  Person,  or  by  liis  Under  Sherifl',  from  bii 
first  romiiip  into  tlie'Otiico  to  the  pui«ing  of  his' Accounts  and  obtaining  bis 
<#MN#iflf ,  in  a  rccnhir  and  pr«ti{n'<isivi-:U'«y  -as  the  fiinbjects  arixe,  boiuff  «  currrct 
Kpitoine  of  the  Prarth***  of  the  Uiiilcr- Sheriff,  in  ilic  Tartoufi  Staples  oi'  bis  Duly 
thrnni^out  the  V<'ar,  with  full  ln.*truetionK  as  to  the  Klectiuu  i»f  Mfinbers  of 
Parliament,  Coroners,  and  Verdernrs  of  Forests,  Precedents  of  KetnmA  of 
Writs,  dfc. -intruded  a«a  Gnide  not  only  to  the  Under. SherMly  but  to' the  Pro- 
fe8si«m  in  general.    Price  1*Js.  B(»anU.  * 

2l>.  The  Crown  Circuit  CompUMi no,  F.i«;Iith  Edition,  into  Mhich  liai  been  incor- 
porated the  Work  formerly  published  nmkT  the  Kainc  of  the  Crottm  Chriuit 
A»i$tmait:  both  Works  ha?e  been  cnrefidly  rerincd,  and  «ncli  Additions  imule 
thereto  a^  modern  Statutes  add  Decisions  rendered  uecess^iry}  jn  1  Vol.  Ro>al 
Svo.    Price  ll.  Is.  Boards. 

SO*  Tbc  MidiiUcr^s  Guide,  containint;  the  Substance  of  theserrral  E.rci*e  Fjw^ 
and  Htgmiaiiomio  which  Maltsters  are  unbject,  and  also  a  Vioiety-ot*  iulWimi- 
tion  relating  to  the  KKcisC  in  general,  l>vo.     Price  (is.  Buurds. 

r*l.  IndcjL  to  the  First  Fourteen  Volumes  of  IVi/if,  jtiuiorV,  Reports  iu  Chan* 
dry  J  by  lUha^i  ttdi,  E*«q.    Price  18s.  in  liuUrds. 

n?.  Feanu's  EsMp  on  the  I  Aborning  nf  CantiHS^CHt  liemaimh'nt,  and  r.xccvtnru 
Dtvise^^  a  new  Edition,  by  Charits  huiler,  Esq.  (being  the  Si&th;  iu  1  \'o\,  Koyal 
4^0,    Price  19s.  Boards. 

3f.  Coke Qjk  Littkt^n^  a  new  Edition,  (bring  the  Sixteenth)  with  Uargrwt 


Las)  Boolttjiat  yuhhtk^. 


34.  StgiKf*  (£.  B.  Btq.)  Aria  of.  Littm  to  >  Mm  of  Fnpertf,  on  The  Silo, 
VnTtbne,  Lcue,  Settlenen^  ud  Deviw  of  Eilatu,  Bto,    Second  EdiUoo. 
<    FriM  St.  in  B««rdi. 

S5.  BiUMtM*  Nov*  L^cum  AuglU;  or,  ■  Camptiti  (MOngv  of  JLap  B«dU,  • 
«Tnnf;ed  upon  •  Phut  entirely  new.  witb  man*  Observation*  on  tb«  Antbority 
«f  the  Rtporten  and  other  Law  WritiTi,  comiiitiHl  and  corrected  to  thp  pre- 
•at  Tinr,  by  WILLIAM  REED ;  cloiely  prioled  io  1  Vol.  X'iam.   Price  7e. 
Boardi. 

S$.  tiowfaw^PrtffJ  on  Mtttacim  nnd  toil  fTilb,  stiPwiDg-,  in  a  plain,  dear, 
niy,  and  fantiliar  Manner,  how  a  Man's  Family  or  Btlations  «iU  be  entitled  la 
bii  rc«l  and  perional  EstHtt;  by  tlie  Lai*!  of  F.ngJaiid  and  Province  of  York, 
containiitf  an  ExpUnation  of  tlie  Mortmaia  Act.  Tenth  Edition,  nitlt  Cdf- 
icetioDi  and  Additions  to  the  preient  Time.    Price  9i.  Boank. 

ST.  BrMM't  lUptrltot  CattiBXfincA  anil  detcrmiTied  in  the  Hi^b  Cotirt  of 
Chancery,  dntiaR  iheTime  of  Lord  Chancellor 'HiKrlov,  and  of  the  several 
Lordi  CoutniHioiiers  of  tbe  Great  Seal,  from  1778  to  1794,  Third  Edition,  cor- 
tectcd,  with  an  Appendix  of  contemporan  CaKc*,  and  Additions  of  RrfertAces 
to  more  modem  Dcterminationt,  in  4  Voli.  Koyal  Octavo.  Price  .ll,  U.  in 
Boardi. 

aa.  GMDptr'i  RgMTt*  in  the  Rla^i  Beact,  from  Hilary  T<mi,  l-i  Geo.  5.  17T1, 
to  Trinity  Tern,  18  Gn.  S-  1778,  both  incluiie.  Second  Edition,  S  Vol;. 
Boyal  Octavo,    l^ricc  18i.  in  Uoardi. 

39.  SKafirfM  si  Lor; e,  by  AfjfUod ;  or  Ruaaiiisf ea  matutacd,  by  T.  E.  Tamliia, 
£iq.  in  Qoarfo. 

%*'The  Slalnteii  an  pnbliibeH  ahortly  aner  tlic  Clone  of  evrry  Section. 
Oentlenen  wishing  to  have  tliem  Kent  retnilarly,  may  depend  upon  rereiving 
them,  ai  Mion  u  pnbluhed,  by  leaving  their  Orders  at  No.  S6,  Hell  Yard,  IJi- 
ta\n'»  Ina, 

e  continned  in  the  unic  Manner 


4S.  Snplnua'  to  Vhitfi  Abrtdgvwtt  of  ib<<  r>nr,  containing  the  modem  th- 
tmninatiooi  in  the  Conrti  of  Law  and  Equity,  to  Ibe  I^hI  of  the  Year  I81K,  in 
Six  Volumei,  Koyal  OcUvo.    Price  51. 53. 


44.  rttey'i  tUforU  in  Chaucry,  Vol.  XV.    Price  34>.  Boards. 

45.  t'at^t  R^trUin  Cimctry,  Vol.  XVL    Price  ll,  3s.  Cd.  Board*. 

46.  Teati'iJbporf*  in  Ckaxeiry,  Vol.  XVII.    Price  ll.  41. 6d.  Board). 

47.  Vaig'i  JtqMTb  in  Cknctrif,  Vol.  XVIII.    Part  I.  Price  r*.  td.  cewed. 
M.  FtmfttadBmma'tR^trUa  CImary,  VoL  I.  Fm  I,  II.  tSi.  scweri. 
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